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ORDER  OF  COURT.  Jf2? 

Tueida^f  the  2nd  day  of  March,  1869. 

Thb  Right  Honourable  William  Page  Baron  Hatherley, 
Lord  High  Chancellor  of  Great  Britain,  with  the  advice  and  con- 
sent of  The  Right  Hononrable  John  Lord  Romilly,  Master  of 
the  Rolls,  The  Honourable  the  Vice-Chancellor  Sir  John  Stuart, 
The  Honourable  the  Vice-Chanoellor  Sir  Richard  Malins,  and 
The  Honourable  the  Vice-Chancellor  Sir  WiLLiAivr  Milbournb 
James,  Doth  hereby,  in  pursuance  and  execution  of  the  powers 
given  to  him  by  "  The  Companies  Act,  1867,"  and  of  all  other 
powers  and  authorities  enabling  him  in  that  behalf,  order  and 
direct  in  manner  following : — 

The  General  Order  of  21st  March,  1868,  shall  from  henceforth 
take  effect  and  be  read  as  if  the  following  rules  had  been  inserted 
therein,  instead  of  rules  8  and  14  thereof. 

8.  Copies  of  such  list  containing  the  names  and  addresses  of  the 
creditors,  and  the  total  anxount  due  to  them,  but  omitting  the 
amounts  due  to  them  respectively,  or  (as  the  Judge  shall  think  fit) 
complete  copies  of  such  list,  shall  be  kept  at  the  registered  Office 
of  the  Company  and  at  the  offices  of  their  Solicitors  and  London 
Agents  (if  any),  and  any  person  desirous  of  inspecting  the  same 
may  at  any  time  during  the  ordinary  hours  of  business  inspect 
and  take  extracts  from  the  same  on  payment  of  the  sum  of  One 
shilliDg. 

14.  The  result  of  the  settlement  of  the  list  of  creditors  shall  be 
stated  in  a  certificate  by  the  Chief  Clerk,  and  such  certificate  shall 
state  what  debts  or  claims  (if  any)  have  been  disallowed,  and  shall 
distinguish  the  debts  or  claims  the  full  amount  of  which  the  Com- 
pany are  willing  to  set  apart  and  appropriate,  and  the  debts  or 
claims  (if  any)  the  amount  of  which  has  been  fixed  by  inquiry  and 
adjudication  in  manner  provided  by  section  14  of  the  said  Act,  and 
the  debts  or  claims  (if  any)  the  full  amount  of  which  is  not  ad- 
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1869  mitted  by  the  Company,  nor  such  as  the  Company  are  willing  to 
set  apart  and  appropriate,  and  the  amonnt  of  which  has  not  been 
fixed  by  inquiry  and  adjudication  as  aforesaid ;  and  shall  shew 
which  of  the  creditors  have  consented  in  writing  to  the  proposed 
reduction,  and  the  total  amount  of  the  debts  due  to  them,  and  the 
total  amount  of  the  debts  or  claims  the  payment  of  which  has 
been  secured  in  manner  provided  by  the  said  14th  section,  and  the 
persons  to  or  by  whom  the  same  are  due  or  claimed ;  but  it  shall 
not  be  necessary  to  shew  in  such  certificate  the  several  amounts  of 
the  debts  or  claims  of  any  persons  who  have  consented  in  vn-iting 
to  the  proposed  reduction,  or  the  payment  of  whose  debts  or  claims 
has  been  secui*ed  as  aforesaid. 

Hathebley,  C. 
eomilly,  m.r 
John  Stuart,  V.C, 
KICH^  Malins,  Y.C. 
W.  M.  James,  V.C. 
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ORDEE  OF  COUBT. 

Friday,  the  l^th  day  of  March^  1869. 

The  Eight  Hokoubable  William  Page  Lord  Hatherley, 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice 
and  assistance  of  The  Bight  Honourable  John  Lord  Bomilly, 
Master  of  the  Bolls,  The  Bight  Honourable  the  Lord  Justice  Sir 
Charles  Jasper  Selwyn,  The  Bight  Honourable  the  Lord  Justice 
Sib  George  Marehah  Gifpard,  The  Honourable  the  Vice-Chan- 
cellor Sir  John  Stuart,  The  Honourable  the  Vice-Chancellor  Sir 
Richard  Malins,  and  The  Honourable  the  Vice-Chancellor  Sir 
William  Milbourne  James  :  doth  hereby,  in  pursuance  and  exe- 
cution of  all  powers  and  authorities  enabling  him  in  that  behalf, 
order  and  direct  in  manner  following : — 

1.  At  the  foot  of  every  Petition  of  Appeal  and  Behearing  here- 
after to  be  presented  to  the  Lord  Chancellor,  and  at  the  foot  of 
every  Petition  for  a  Behearing  before  the  Master  of  the  Bolls,  or 
one  of  the  Vice-Chancellors,  and  of  every  copy  thereof  respectively, 
a  statement  shall  be  made  of  the  parties  or  persons  intended  to  be 
served  with  the  Order  for  setting  down  the  same  for  hearing. 

2.  After  the  15th  day  of  April,  1869,  the  Begistrar  shall  not 
place  any  Cause  in  the  paper  of  the  Court  to  be  heard  upon  a 
Petition  of  Appeal  and  Behearing,  or  upon  a  Petition  of  Behear- 
ing, until  the  Decree  or  Order  appealed  from  shall  have  been  pro- 
duced to  him,  duly  passed  and  entered. 

3.  All  Petitions  of  Appeal  and  Behearing  at  present  in  the 
custody  of  the  Senior  Begistrar  shall  be  forthwith  transmitted  by 
him  to  and  left  at  the  Beport  OflSce,  to  be  there  filed  and  pre- 
served under  the  direction  of  the  Clerks  of  Becords  and  Writs, 
and  every  Petition  of  Appeal  and  Behearing  which  may  hereafter 
be  presented  to  the  Lord  Chancellor,  and  every  Petition  for  a  Be- 
hearing before  the  Master  of  the  Bolls,  or  one  of  the  Vice-Chan- 
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cellorsy  shall  be  transmitted  to  and  left  at  the  Beport  Office,  to  be 
there  filed  and  preserved  under  the  direction  of  the  Clerks  of 
BecTords  and  Writs;  and  the  provisions  of  the  44th,  45th,  46th,  and 
47th  Bules  of  the  1st  of  the  Consolidated  Orders  shall  extend  and 
apply  to  all  such  Petitions  of  Appeal  and  Behearing. 

Hathebley,  C. 
EOMILLY,  M.E. 

C.  Jasper  Selwyn,  L.J. 

G.  M.  GiFFARD,  L  J. 

John  Stuart,  V.C. 
Etch*.  Malins,  V.C. 
W.  M.  James,  V.C. 
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OBJJER  OF  COURT.  1869 

Thursday,  the  29th  day  of  April,  1869. 

The  Bight  Hokoubable  William  Page  Babon  Hatheblet, 
Lord  High  Chancellor  of  Great  Britain,  with  the  advice  and  assist- 
ance of  The  Bight  Honourable  John  Lobd  Bomilly,  Master  of 
the  Bolls,  The  Bight  Honourable  the  Lord  Justice  Sib  Chables 
Jaspeb  Selwyn,  The  Bight  Honourable  the  Lord  Justice  Sib 
Geobgk  Mabkham  Giffabd,  The  Honourable  the  Vice-Chancellor 
Sir  John  Stuabt,  The  Honourable  the  Vice-Chancellor  Sib 
Richard  Malins,  and  The  Honourable  the  Vice-Chancellor  Sib 
William  Milbotjbne  James,  Doth  hereby,  in  exercise  and  execu- 
tion of  the  powers  given  to  him  by  the  Liquidation  Act,  1868,  and 
of  all  other  powers  and  authorities  enabling  him  in  that  behalf. 
Order  and  direct  in  manner  following : — 

1.  Every  Scheme  to  be  filed  in  the  Court  of  Chancery  pursuant 
to  the  Statute  31  &  32  Vict.  c.  68,  and  every  Declaration,  Affi- 
davit, Petition,  Summons,  Notice,  or  other  proceeding  relative 
thereto,  shall  be  intituled  in  the  matter  of  the  Liquidation  Act, 
1868,  and  in  the  matter  of  the  Debtor,  Bankrupt,  or  Company,  to 
whose  Assets  the  same  relates,  and  if  the  same  relates  to  the 
Assets  of  a  Company  which  is  being  wound  up  under  the  Com- 
panies Act,  1862,  and  any  Act  amending  the  same,  then  such  Scheme 
shall  also  be  intituled  in  the  matter  of  the  Companies  Act,  1862. 

2.  Every  such  Scheme  shall  be  marked  either  with  the  words 
"  Lord  Chancellor,"  and  the  name  of  one  of  the  Vice-Chancellors, 
or  with  the  words  "  Master  of  the  Bolls ;"  and  the  matter  of  such 
Scheme  (unless  removed  by  some  Special  Order  of  the  Lord  Chan- 
cellor or  the  Lords  Justices)  shall  accordingly  be  attached  to  the 
Court  of  such  Vice-Chancellor,  or  to  the  Court  of  the  Master  of  the 
Bolls,  as  the  case  may  be,  in  like  manner,  and  for  the  same  pur- 
poses, as  Causes  are  attached  to  a  particular  Court. 

3.  Where  such  Scheme  relates  to  Assets  of  a  Company  which  is 
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I860  being  wound  up  under  the  Companies  Act,  1862,  and  any  Act 
amending  the  same,  by  the  Court  of  Chancery  or  under  the  super- 
vision  of  the  Court  of  Chancery,  the  Scheme  shall  be  marked  so  as 
to  be  attached  to  the  Court  of  the  Judge  to  whose  Court  the  matter 
of  such  winding-up  is  attached. 

4.  Eyery  Scheme  to  be  filed  as  aforesaid  shall  be  printed  on 
paper  of  the  same  size  and  description  and  in  the  same  style  and 
manner  as  Bills  in  Chancery  are  required  to  be  printed ;  and  every 
fifth  line  of  each  page  thereof  shall  be  numbered, 

5.  Every  such  Scheme  shall  be  filed  in  the  OflBce  of  the  Clerks 
of  Records  and  Writs,  and  shall  have  indorsed  thereon  the  name 
and  address  of  the  Solicitor  and  London  Agent  (if  any)  of  the 
Liquidators,  and  also  the  address  for  service  of  such  Solicitor  in 
cases  where  an  address  for  service  is  required  by  the  General 
Orders  of  the  Court. 

6.  At  any  time  after  the  expiration  of  four  days  from  the  filing 
of  any  such  Scheme,  any  person  claiming  to  be  interested  as  a 
Creditor  or  Contributory  in  the  aiBfairs  of  the  Debtor,  Bankrupt, 
or  Company  to  whose  Assets  the  Scheme  relates,  may,  by  a  requi- 
sition in  writing,  delivered  at  the  Office  of  the  Solicitor  of  the 
Liquidators,  or  of  his  London  Agent  (if  any),  and  stating  the  nature 
of  the  interest  which  such  person  claims,  demand  any  number,  not 
exceeding  ten,  of  Printed  Copies  of  the  Scheme ;  and  the  Copies 
so  required  shall,  within  twenty-four  hours  after  such  demand,  and 
on  payment  for  each  such  Copy  at  the  rate  of  one  halfpenny  per 
folio,  be  delivered  to  the  person  so  requiring  the  same,^  with  a  Cer- 
tificate thereon  by  such  Solicitor,  or  his  London  Agent,  that  they 
are  true  Copies  of  the  Scheme  filed. 

7.  Except  in  cases  where  an  Affidavit,  verifying  a  List  of 
Creditors,  shall  already  have  been  filed,  or  a  list  of  Creditors  shall 
have  been  made  out  under  the  direction  of  the  Court,  the  Liqui- 
dators, on  the  day  on  which  the  Scheme  is  filed,  or  within  such 
further  time  as  the  Judge  shall  allow,  shall  file,  in  the  Office  of 
the  Clerks  of  Becords  and  Writs,  an  Affidavit  made  by  some 
person  competent  to  make  the  same,  verifying  a  List  containing 
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the  names  and  addresses  of  the  Creditors,  and  the  amounts  due  to        1868 
them  respectively^  so  far  as  the  same  can  be  ascertained,  and  leave 
the  said  List^  and  an  Office  Copy  of  such  Affidaviti  at  the  Chambers 
of  the  Judge. 

8.  Copies  of  the  Scheme  and  copies  of  the  List  of  Creditors, 
containing  the  total  amount  due  to  them,  but  omitting  the  amounts 
due  to  them  respectively,  or  (if  the  Judge  shall  so  direct),  complete 
copies- of  such  List,  shall  be  kept  at  the  Offices  of  the  Solicitor  of 
the  Liquidators  and  his  London  Agent  (if  any) ;  and  any  person 
claiming  to  be  interested  as  Creditor  or  Contributory,  may,  at  any 
time  during  the  ordinary  hours  of  business,  inspect  and  take  ex- 
tracts from  such  Scheme  and  Copy  List  on  payment  of  the  sum  of 
one  shilling. 

9.  The  Liquidators  shall,  within  seven  days  after  the  filing  of 
the  Scheme,  or  within  such  further  time  as  the  Judge  may  allow, 
send  to  each  Creditor  whose  name  is  entered  in  the  said  List^  or  to 
such  of  them  as  the  Judge  shall  think  fit,  and  in  cases  of  winding** 
up,  to  such  of  the  Contributories  as  the  Judge  shall  think  fit,  a 
Notice  of  the  filing  of  the  Scheme.  Such  Notice  shall  state  the 
time  when  the  Scheme  was  filed,  and  the  place  or  places  where  the 
Scheme  may  be  inspected,  and  copies  thereof  obtained;  and  shall 
be  sent  through  the  post  in  a  prepaid  letter  addressed  to  each  of 
the  persons  to  whom  the  same  is  to  be  sent  at  his  last  known 
address  or  place  of  abode. 

10.  Notice  of  the  filing  of  the  Scheme  may  also,  if  the  Judge 
shall  think  fit,  after  the  filing  thereof,  be  published  at  such  times 
and  in  such  Newspapers  as  the  Judge  shall  direct.  Every  such 
Notice  shall  contain  such  particulars  as  are  mentioned  in  the 
preceding  Bole. 

11.  Affcer  the  expiration  of  one  calendar  month  from  the  filing 
of  the  Scheme,  or  at  such  earlier  time  as  the  Judge  shall  think  fit, 
the  Liquidators  may  present  a  Petition  for  confirmation  of  the 
SchOTae.  It  shall  not  he  necessary  in  such  Petition  to  set  forth 
the  Schema  but  it  shall  be  sufficient  to  refer  thereto. 
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1869  12.  When  any  Petition  to  confirm  any  such  Scheme  is  pre- 

sented,  the  Liquidators  shall  apply  to  the  Judge  in  Chambers  to 
appoint  the  day  on  which  the  same  is  to  come  into  the  paper  for 
hearing,  such  day  not  to  be  before  the  expiration  of  three  weeks 
from  the  time  of  such  application,  and  shall  cause  a  uotice  of  such 
presentation  to  be  inserted  in  such  two  Newspapers  as  the  Judge 
in  Chambers  shall  direct  Such  notice  shall  state  the  day  on 
which  the  Scheme  was  filed,  and  the  day  on  which  the  Petition 
was  presented,  and  the  day  on  which  the  same  is  directed  to  come 
into  the  paper  for  hearing,  and  the  name  and  address  of  the  Solicitor 
and  London  Agent  (if  any)  of  the  Liquidators. 

13.  The  Petition  shall  not  come  on  to  be  heard  until  at  least 
fourteen  clear  days  after  the  first  insertion  of  such  notice  as  afore- 
said. Such  notice  shall  at  least  once  in  every  entire  week, 
reckoned  from  Sunday  morning  till  Saturday  evening,  which  shall 
have  elapsed  between  the  first  insertion  thereof  and  the  day  on 
which  such  Petition  is  directed  to  come  into  the  paper  for  hearing, 
be  again  inserted  in  such  Newspapers  as  aforesaid,  on  such  day  or 
days  as  the  Judge  in  Chambers  shall  direct. 

14.  Any  Creditor,  Contributory,  or  other  person  whose  rights  or 
interests  are  affected  by  such  Scheme,  and  who  shall  be  desirous  to 
be  heard  in  opposition  to  the  confirmation  thereof,  shall,  at  least 
two  clear  days  before  the  day  on  which  the  Petition  for  confirma- 
tion is  directed  to  come  into  the  paper  for  hearing,  enter  an  appear- 
ance in  the  OflSce  of  the  Clerks  of  Becords  and  Writs,  and,  in 
default  of  so  doing,  shall  not  be  entitled  to  be  heard^  unless  by  the 
special  leave  of  the  Court 

15.  Any  person  so  entering  an  appearance,  shall  be  deemed  to 
have  submitted  himself  to  the  jurisdiction  of  the  Court  as  to  pay- 
ment of  costs^  and  otherwise. 

16.  No  Order  for  confirming  a  Scheme,  whether  with  or  without 
alteration  or  addition,  shall  be  inrolled  until  the  expiration  of 
thirty  days  from  the  day  of  the  same  having  been  pronounced, 
exclusive  of  Vacations. 
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17.  No  caveat  shall  be  entered  to  stay  the  inrolment  of  any  1869 
Order  for  confirmiDg  a  Scheme,  with  or  without  alterations  or 
additions ;  bat  every  sach  Order  may  be  inrolled  after  the  expira- 
tion of  thirty  days  from  the  day  of  the  same  being  pronounced, 
unless  in  the  meantime  a  Petition  for  a  Behearing  shall  have  been 
presented^  and  an  Order  for  setting  down  such  Petition  obtained 
and  served  upon  the  liquidators,  such  thirty  days  to  be  exclusive 
of  Vacations. 

18.  No  Petition  for  a  Behearing,  either  before  the  same  Judge 
or  before  the  Lord  Chancellor  or  the  Lords  Justices,  of  the  case  on 
which  any  Order  confirming  a  Scheme,  with  or  without  alterations 
or  additions,  or  Order  refusing  to  confirm  a  Scheme,  has  been  made, 
shall,  unless  by  special  leave  of  the  Lord  Chancellor  or  the  Lords 
Justices,  be  presented  after  the  expiration  of  thirty  days,  exclusive 
of  Vacations,  from  the  day  on  which  such  Order  was  pronounced, 
notwithstanding  that  such  Order  may  not  have  been  inrolled. 

19.  When  an  Order  has  been  made  for  confirming  a  Scheme,  * 
with  or  without  alterations  or  additions,  no  person  who  neither  has 
entered  an  appearance  as  aforesaid,  nor  has  by  virtue  of  such 
special  leave  as  aforesaid  been  heard  in  opposition  to  the  confirma- 
tion of  the  Scheme,  nor  is  the  legal  personal  I'epresentative  of  a 
person  who  has  entered  an  appearance  or  been  heard  in  opposition 
as  aforesaid,  shall  be  at  liberty  to  present  a  Petition  for  Behearing 
before  the  same  Judge,  or  before  the  Lord  Chancellor  or  the 
Lords  Justices,  unless  the  Lord  Chancellor  or  the  Lords  Justices 
shaU,  by  Special  Order,  to  be  applied  for  by  motion  on  notice  to 
the  Liquidators,  to  be  served  on  their  Solicitor  or  London  Agent, 
give  leave  to  such  person  to  present  a  Petition  for  a  Behearing. 

20.  All  Orders  made  in  Chambers  under  The  Liquidation  Act, 
1868,  shall  be  drawn  up  in  Chambers  unless  specially  directed  to  be 
drawn  up  by  the  Begistrar,  and  shall  be  entered  in  the  same  manner 
and  in  the  same  Office  as  other  Orders  drawn  up  in  Chambers. 

21.  In  cases  not  expressly  provided  for  by  the  said  Act  or  by 
the  Bules  of  this  Order,  the  General  Orders  and  Practice  of  the 
Court  (including  the  course  of  proceeding  and  practice  in  the 
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1869  Judges'  Chambers,  and  the  course  of  proceeding  and  practice  as  to 
Behearings  before  the  same  Judge,  or  before  the  Lord  Chancellor 
or  Lords  Justices),  shall,  as  far  as  such  General  Orders  and  Phictice 
are  applicable  and  not  inconsistent  with  the  said  Act  or  this  Order, 
apply  to  all  proceedings  in  the  Court  of  Chancery  under  the  said  Act. 

22.  The  power  of  the  Court  and  of  the  Judge  in  Chambers  to 
enlarge  or  abridge  the  time  for  doing  any  act  or  taking  any  pro- 
ceeding, to  adjourn  or  review  any  proceeding,  and  to  give  any 
directions  as  to  the  course  of  proceeding,  shall  be  the  same  in  pro- 
ceedings in  Chancery  under  the  said  Act,  as  in  proceedibgs  under 
the  ordinary  jurisdiction  of  the  Court. 

23.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  for  all 
duties  performed  under  The  Liquidation  Act,  1868,  such  of  the 
Fees  on  the  higher  Scale,  authorized  by  the  2nd  Eule  of  the  38th 
of  the  Consolidated  Orders  and  the  Kegulations  as  to  Solicitors' 
Fees  subjoined  thereto  as  are  applicable,  unless  the  Court  or  Judge 

.   shall  otherwise  specially  direct. 

24.  The  Fees  of  Court  set  forth  or  referred  to  in  the  Schedule 
hereto  shall  be  paid  in  relation  to  proceedings  in  Chancery  under 
the  said  Act,  and  shall  be  collected  by  means  of  Stamps  in  manner 
provided  by  the  General  Orders  of  the  Court. 

25.  This  Order  shall  come  into  operation  on  the  1st  day  of  May, 
1869. 

26.  The  General  Interpretation  Clause  in  the  Consolidated 
General  Orders  shall  apply  to  the  Eules  of  this  Order ;  and  in  this 
Order  the  term  **  Liquidators "  has  the  same  meaning  as  in  The 
Liquidation  Act,  1868,  and  the  word  **  Contributory"  has  the  same 
meaning  as  in  The  Companies  Act,  1862. 

Hatherley,  C. 
bomilly,  m.k. 
C.  Jaspeu  Selwyn,  L.J. 

G.  M.  GiFFAKD,  L.J. 

John  Stuabt,  V.C. 
EiCH'*^  Malins,  V.C. 
W.  M.  James,  V.C. 
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THE  SCHEDULE.  im 


FEES  TO  BE  COLLECTED  BY  MEANS  OP  STAMPS. 

In  the  Judges'  Chambei-s  and  in  the  respective  Offices  of 
the  Eegistrars,  the  Examiners,  and  the  Taxing  Mastei-s, 
such  of  the  Fees  hy  the  2nd  Eule  of  the  39th  of  the 
Consolidated  Orders,  and  the  Regulations  subjoined 
thereto,  directed  to  be  collected  and  paid,  as  are  aj)- 
plicable. 

In  ike  Record  and  Writ  ClerhB'  Office. 

£      s.     d. 
For  filing  every  Scheme  under  the  Liquidation  Act,  1868       10      0 
For  every  certificate  of  filing  a  Scheme    .        .        .        .050 
And  such  other  Fees  by  the  2nd  Rule  of  the  39th  of  the 
Consolidated  Orders,  and  the  Regulations  subjoined 
thereto  directed  to  be  paid  and  collected,  as  are  ap- 
plicable. 

In  the  Office  of  the  Lord  ChanceUor'a  Principal  Secretary, 
For  eveiy  Petition 10      0 

In  the  Office  of  the  Secretary  at  the  Rolls. 
For  every  Petition 10      0 
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18G9       ORDER  OF  COURT. 

Wednesday,  the  2Sth  day  of  July,  1869, 

I,  The  Right  Honourable  William  Page  Baron  Hatherlet^ 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice 
and  assistance  of  The  Right  Honourable  Sir  George  Markham 
GiFFARDy  one  of  the  Lords  Justices  of  Appeal  in  Chancery,  do 
hereby,  in  pursuance  of  all  powers  and  authorities  enabling  me  in 
this  behalf,  Order  and  direct  in  manner  following,  that  is  to 
say: — 

Every  Order  pronounced  by  the  Court  of  Appeal  in  Chancery, 
upon  an  Appeal  from  the  Court  of  the  Vice-Warden  of  the  Stan- 
naries of  Cornwall,  under  the  Companies  Act,  1862,  25  &  26  Vict, 
c.  89,  s.  124,  shall  be  drawn  up  and  entered  by  the  Registrar  of 
the  Court  of  Chancery  in  attendance,  and  be  remitted  by  him  to 
the  Court  of  the  Vice- Warden,  by  transmitting  an  OflSce  Copy 
thereof  by  post,  but  without  fee,  to  the  Registrar  of  the  Vice- 
Warden. 

Hatherley,  C. 

G.  M.  GiFFARD,  L.J. 


€i)anters  ^ptal  Cases 

(Including  Batnkruptcy  and  Lunacy  Cases) 


BEFORE 


THE  LORD  CHANCELLOR 


AND  THE 


COURT  OF  APPEAL  IN  CHANCERY. 


Not.  IS. 


CAPPS  ».  CAPPS.  L,C. 

Praetice—Bevivor—It^aniB— 15  &  16  Vict.  c.  86,  ».  52. 

Where  proceedings  had  been  taken  in  a  suit  which  was  abated  by  the 
death  of  a  party : — 

Held,  that  there  was  no  jurisdiction  to  make  an  order  against  infant  heirs 
to  reyive,  and  that  they  should  be  bound  by  the  proceedings. 

IHIS  was  an  administration  suit  in  which  an  order  had  been 
made  for  the  sale  of  real  estate,  and  it  had  lately  been  discovered 
that  when  this  order  was  made,  the  heir-at-law  of  the  testator  in 
the  suit  was  dead,  whereby  the  suit  had  become  abated.  The  co- 
heirs of  the  heir-at-law,  who  now  represented  him,  were  infants. 
An  application  had  been  made  before  the  Master  of  the  Bolls,  on 
the  usual  allegation,  that  the  suit  might  be  revived  against  the 
co-heirs,  and  that  they  might  be  bound  by  the  proceedings.  The 
Master  of  the  Bolls  thought  that  he  could  not  make  the  order, 
and 

Mr.  L.  Field  now  renewed  the  application : — 

By  15  &  16  Vict  c  86,  s.  52,  the  parties  on  whom  the  order  is 
made  must  all  be  served,  and  will  have  an  opportunity  of  dis- 
You  IV.  5  1 
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L.  0.  charging  it  In  Jdib  y.  TugweU  (1)  sncli  an  order  was  made,  and 
1868  in  Mackenzie  y.  Qear  (2)  a  similar  order  was  made  nunc  pro  tunc. 
Caffs  ^^e  only  question  is,  whether  we  are  bound  to  file  a  new  bill  in 
Capp8  ^'^  nature  of  a  bill  of  reviyor,  or  can  obtain  this  order  in  the 
•  summary  mode  pointed  out  by  the  Act  above  referred  to. 

Lord  Caibns,  L.C,  observed  that  the  only  thing  which  parties 
could  do  on  being  served  with  the  order  to  revive  was  to  move  to 
discharge  it  as  irregular;  but  the  order  now  asked  was  not  the 
usual  order  to  revive.  Very  often,  in  winding  up  an  old  suit,  the 
Court,  when  it  saw  that  all  parties  were  before  it,  would  make  an 
order  dealing  with  funds,  notwithstanding  former  abatements ;  and 
that  might  be  done  in  this  case  if  these  co-heirs  were  adults,  and 
would  appear  and  submit ;  but  here  they  were  inSetnts,  and  the 
Court  had  not  power  to  make  the  order  under  the  Act.  The 
application  must  be  refused. 

Solicitors :  Messrs.  Fiddy  Roscoey  Jt  Co. 

(1)  20  Beav.  461.  ants,  the  trustees  of  the  settlement,  died, 

(2)  V.-O.  M.    March  2, 1867.  and  there  were  some  transmissions  of 

Mackenzie  v.  Gear.  the  interests  of  the  other  Defendants, 

In  this  case  Wickens  applied  for  a  the  incumbrancers.  The  last  tenant  for 

supplemental  order  to  revive  nunc  pro  life  having  recently  died,  it  was  desired 

tunc.    The  suit  was  instituted  in  1830  to  wind  up  the  suit,  and  get  the  fund 

by  the  cettuis  que  trust  under  a  settle-  out  of  Court. 

ment  against  the  trustees  and  others.         The  Yice-Chancellob  made  an  or- 

In  1844  one  of  the  Plaintiffs  who  had  der  for  revivor  nunc  pro  tunc,  the  order 

attained   a  vested  interest  died,  and  to  be  in  such  a  form  as  to  cure  the 

thereupon  the  suit  became  abated,  but  several  abatements  and  defects. 
there  was  no  revivor.    Two  other  chil-         See  Freeman  v.  Whithread  (12  W.  R. 

drcn  who  had  also  acquired  vested  inte-  619) ;    Smith  v.  HorsfaU  (24  Beav. 

rests  died  in  1840  and  1843.  TheCk)urt  331);    Eousim  v.  BrUcoe  (7  W.  R. 

made  orders  in  the  suit  founded  on  the  394)  ;    Ure  v.  Lord  (13  W.  R.  41) ; 

deaths  of  these  children,  but  still  with-  Einde  v.  Morton  (2  H.  &  M.  368). 
out  revivor.    Subsequently  the  Defend- 
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COLES  V.  BEISTOWE.  uc. 

and  lu  J  J. 
Custom  of  Stock  Exchange — Shares — JMer^s  Liability,  jg«g 


The  Plaintiff,  a  holder  of  200  shares  in  a  company,  by  his  brokers,  con-    j^^,  8, 4  5 ; 
tnicted  dn  the  Stock  Exchange  for  the  sale  of  that  number  of  shares  to  the        D^e,  6. 
Defendants,  who  were  jobbers,  for  a  future  day  called  settling-day.    Before         """^ 
the  settling-day,  the  jobbers,  on  a  day  called  the  name-day,  in  accordance 
with  the  custom  of  the  Stock  Exchange^  gave  to  the  vendor's  broker  the  names 
of  seventeen  persons  as  ultimate  purchasers,  to  whom  the  shares  were  to  be 
transferred  in  different  parcels.   The  brokers  of  the  vendor  accordingly  pre- 
pared seventeen  deeds  of  transfer,  got  them  executed  by  the  vendor,  and  on 
settling-day  handed  them  and  the  share  certificates  to  the  jobbers,  who  there- 
upon paid  the  price  agreed  upon.    In  the  meantime  the  company  had  stopped 
pftjrment  and  was  ordered  to  be  wound  up.     The  seventeen  transferees,  tlirough 
their  brokers,  had  paid  their  purchase-money  to  the  jobbers,  and  had  received 
but  not  executed  the  deeds  of  transfer,  and  the  Plaintiff,  whose  name  remained 
on  the  list  of  shareholders,  was  obliged  to  pay  calls  on  these  shares. 

The  Plaintiff  thereupon  filed  a  bill  against  the  jobbers,  claiming  indemnity 
against  the  calls  : — 

ffdd,  that  the  contract  between  the  Plaintiff  and  the  jobbers  must  be  in- 
terpreted according  to  the  rules  of  the  Stock  Exchange,  and  that  after  the 
jobbers  had  paid  to  the  vendor  his  purchase-money,  and  given  the  names  of 
transferees  to  whom  the  vendor  executed  transfers,  and  after  these  tranafereeSf 
through  their  brokers,  had  received  the  transfers  and  paid  their  purchase- 
money  to  the  jobbers,  the  liability  of  the  jobbers  ceased,  and  the  bill  was 
dismissed. 

Decree  of  MaUiThSy  V.C.,  reversed. 

IHE  Plaintiff  in  this  case,  who  was  a  member  of  the  Sioch 
Exehangey  through  Messrs.  Sutton  dt  Co.,  his  brokers,  entered  into 
a  contract  with  the  Defendants  Messrs.  Bristowe,  who  were  jobbers 
on  the  Stock  Exchange,  on  the  9th  of  May,  1866,  to  sell  200  shares 
in  Overend,  Gurney,  &  Co^  Limitedy  at  £12  Is.  6d.  a  share.  This 
<*ontract  was  not  in  writing,  and  was  made  for  the  settling-day  fol- 
lowing, the  15th  of  May,  1866,  or,  in  other  words,  the  purchase 
was  to  be  completed  on  the  settling-day. 

Overendy  Chimeyf  &  Co./  Limited,  was  a  joint  stock  company, 
governed  by  the  provisions  of  the  Companies  Act,  1862,  with  a 
register  of  members  as  required  by  that  Act.  By  the  articles 
of  the  company  the  transfer  of  a  share  was  to  be  executed  by  the 
transferor  and  transferee;  the  transferor  was  to  be  deemed  the 
holder  until  the  name  of  the  transferee  should  be  entered  on  the 
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L.  C.  register,  and  the  directors  might  refuse  to  register  the  transfer 
unless  the  transferee  was  approved  by  the  board.  On  May  10, 
1866,  the  day  following  the  contract,  the  company  suspended  pay- 
^^^  ment  and  stopped  business,  and  the  transfer  books  were  closed,  and 
Beistowe.  on  May  11,  1866,  a  petition  to  wind  up  the  company  was  presented, 
which  ultimately  led  to  a  winding-up  order,  the  winding-up  com- 
mencing, according  to  the  Act,  on  that  day.  May  11,  1866. 
On  the  name-day,  which  was  shortly  before  the  settling-day,  the 
Defendants,  according  to  the  custom  of  the  Exchange^  gave  to  the 
brokers  of  the  Plaintiff  the  names  of  seventeen  persons  as  trans- 
ferees of  these  200  shares,  in  different  parcels,  and  at  different 
prices,  and  the  brokers  of  the  Plaintiff  thereupon  prepared  seven- 
teen deeds  of  transfer,  transferring  the  shares  to  the  seventeen 
persons  named.  None  of  these  deeds  were  in  evidence,  but  a  blank 
form  of  one  was  agreed  on  by  the  parties,  and  was  &s  follows : — 

*'  I  ,  in  consideration  of  the  sum  of  paid  to 

by  ,  do  hereby  bargain,  sell,  assign,  and  transfer  to  the 

said  ,  of  and  in  the  said  undertaking  called  the  : 

To  hold  unto  the  said  executors,  administrators,  and  assigns, 

subject  to  the  several  conditions  on  which  held  the  same 

before  the  execution  hereof;  and  ,  the  said  ,  do  hereby 

agree  to  accept  and  take  the  said  ,  subject  to  the  conditions 

aforesaid.    As  witness,"  &c. 

The  various  names  were  inserted  in  the  several  transfers,  and 
the  transfers  were  otherwise  filled  up  in  the  usual  manner,  and 
were  duly  executed  by  the  Plaintiff. 

Messrs.  Sutton  &  Co.  then  gave  the  transfers,  and  also  the  certi- 
ficates of  the  shares,  to  the  Defendants,  and  received  from  them 
£2475,  the  price  agreed  upon.  The  Defendants  afterwards  re- 
ceived the  prices  from  the  brokers  of  the  seventeen  transferees, 
and  handed  them  the  transfers.  It  was  stated  in  evidence  that 
the  transfers  were  handed  to  the  jobbers,  and  the  money  taken 
from  them  by  Messrs.  Sutton  &  Co.  by  the  express  directions  of 
the  Plaintiff:  that  by  the  rules  of  the  Stock  Exchange  the  broker  of 
the  seller  had  a  right  to  deliver  the  transfers  directly  to  the  jobber, 
and  to  receive  the  money  from  him ;  but  that  this  was  not  usually 
done,  and  the  usual  course  was  for  the  broker  of  the  seller  to  give  the 


YOL.  IV.]  CHANCERY  APPEALS.   •  I 

transfeis  to  the  brokers  of  the  transferees,  and  receive  their  money        L-O. 

from  them ;  the  jobber  and  the  seller's  broker  ultimately  settling 

the  difference  npon  the  whole  price.  --y^ 

None  of  the  transferees  had  executed  the  deeds  of  transfer,  and  ^™ 
the  Plaintiff's  name  still  remained  on  the  register  of  the  company,  Bbibtowe. 
and  he  had  been  placed  on  the  list  of  contributories  and  compelled 
to  pay  £4000  in  calls.  The  bill  in  this  suit  was  therefore  filed  by 
him,  praying  that  the  Defendants  might  be  ordered  specifically  to 
perform  the  contract,  and  to  procure  the  shares  to  be  effectually 
transferred  into  the  names  of  themselves  or  their  nominees,  and  to 
repay  to  the  Plaintiff  the  amount  of  calls  already  paid  by  him,  and 
to  pay  all  future  calls. 

A  considerable  quantity  of  evidence  was  entered  into  on  both 
sides  as  to  the  customs  of  the  Stock  ExcJumge,  the  effect  of  which 
is  stated  in  the  judgment  delivered  by  the  Lord  Chancellor. 

The  Vice-Chancellor  MalinB,  before  whom  the  case  was  heard, 
declared  that  the  Defendants  must  indemnify  the  Plaintiff,  and 
made  a  decree  accordingly,  as  reported  (1). 

The  Defendants  appealed,  and  the  appeal  was  heard  before  Lord 
Caimsy  L.C.,  Sir  W.  Page  Wood,  L.J.,  and  Sir  C.  J.  Selwyn,  L.J. 

Sir  Bounddl  Palmer,  Q.C.,  Mr.  Cotton,  Q.C.,  and  Mr.  Whitehome, 
appeared  for  the  Appellants : — 

Sir  JS.  Palmer,  Q.C. : — Both  parties  in  this  case  are  members  of 
the  Stock  Exchange,  and  must  be  taken  to  be  cognisant  of  the  cu£h 
toms ;  there  can  therefore  be  no  doubt  that  this  contract  must  be 
taken  to  be  made  under  those  customs.  The  Plaintiff  says  that  the 
jobber  is  the  person  liable ;  we  say  that  his  liability  ceases  when 
he  has  given  the  names  of  transferees  to  whom  no  reasonable 
objection  can  be  taken.  There  is  such  a  thing  as  a  sale  with  regis- 
tration guaranteed,  but  then  the  price  is  less,  and  this  is,  in  fact,  an 
attempt  to  get  the  benefit  of  the  guarantee  without  paying  for  it : 
faine  v.  Hutchinson  (2).  In  OrisseU  v.  Bridowe  (3)  the  custom 
of  the  Slock  Exchange  is  erroneously  stated  upon  the  case.  With 
the  exception  of  GrisseU  v.  Brislowe  all  the  cases  are  in  favour 
of  the  Defendants,  and  shew  that  the  vendor's  remedy  is  against 

(1)  Law  Rep.  6  Eq.  149.  (2)  Law  Rep.  3  Ch.  388. 

(3)  Law  Rep.  3  C.  P.  112. 


CHANCERY  APPEALS.  [L.  B. 

U  a^^  the  last  purchaser :  Shaw  v.  Fisher  (1) ;  Sheppard  v.  Murphy  (2)  ; 
Shepherd  v.  GiOespie  (3)  ;  Evans  v.  Wood  (4).  Hawkins  v.  Jlfa%  (5) 
was  decided  on  a  poist  of  pleading  only. 
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^.  [The  Lord  Chancellor  : — ^Is  there  any  evidence  that,  after  a 


Bbibtowb. 


nominee  has  been  accepted,  the  jobber  is  bound  to  see  to  the 
registration  ?] 

Probably,  until  a  name  has  been  given  and  accepted,  the  jobber 
remains  liable ;  but  when  once  that  has  been  done,  his  liability 
ceases.  This  is  not  a  contract  to  sell  any  specific  shares,  and,  in 
fact,  the  Stock  Exchange  is  but  a  clearing  house  where  the  buyers 
and  sellers  meet  to  settle. 

[The  Lord  Chancellor  : — ^If  I  agree  with  the  owner  of  a  lease- 
hold house  to  buy  or  find  a  buyer  for  it  on  the  1st  of  January,  and 
I  do  find  a  buyer,  who  is  to  indemnify  the  owner  against  the 
covenants  ?] 

Mr.  Ootton,  Q.C. : — ^The  question  is,  what  is  the  contract?  The 
Yice-Ohancellor  Malins  has  assumed,  as  the  Judges  did  in  GrisseB 
V.  Bristowe  (6),  that  the  jobber  contracted  to  take  the  shares  him- 
self; but  that  begs  the  whole  question.  The  contract  must  be  in- 
terpreted by  the  laws  of  the  Stock  Exchange,  though  they  may 
make  it  unlike  the  usual  contract  for  buying  and  selling  an  estate. 
There  is  no  written  contract,  and  no  evidence  as  to  the  terms  of  any 
verbal  contract,  and  it  must  all  be  interpreted  by  the  rules  and 
customs  of  the  Stock  Exchange,  unless  those  customs  are  quite  un- 
reasonable. The  only  documents  are  the  notes  between  the  brokers 
and  their  principals,  and  nothing  passed  between  the  parties.  The 
Plaintiff  says  it  is  hard  upon  him  to  have  to  accept  seventeen  pur- 
chasers of  whom  he  could  know  nothing ;  but  if  that  was  not  done, 
he  would  have  had  to  run  about  and  find  them,  as  he  might  not 
find  anyone  ready  to  take  all  his  shares. 

Mr.  Whiiehome : — ^The  contract  alleged  by  the  bill  is  not  the  real 
contract,  and  would  be  contrary  to  all  the  customs  of  the  Stock 
Exchange.    The  brokers  almost  always  sell  to  jobbers,  who  are  not 

(1)  1  Jur.  (N.  S.)  971,  1055 ;  5  D.  (3)  Law  Rep.  5  Eq.  293  ;  3  Ch.  764. 
M.  &  G.  696.                                                   (4)  Ibid.  5  Eq.  9. 

(2)  16  W.  R.  948 ;  1  Ir.  Rep.  Eq.  490.         (5)  Ibid.  3  Ch.  188. 

(6)  Law  Rep.  3  C.  P.  112. 
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large  holders,  but  merely  agree  to  buy  with  the  intention  of  selling       Ia-c. 

again  before  the  settling-day.    If  uot^  no  one  could  undertake  the    ^ 

enormous  liabilities  of  a  jobber  for  such  small  profits.    These 

contracts  pass  from  hand  to  hand  continually  till  a  real  purchaser  is 

found,  and  the  jobbers  only  serve  to  bring  the  real  seller  and  buyer    Bamofwi. 

together.    There  are,  of  course,  bargains  for  money,  but  then  the 

seller  gets  a  less  price,  and  the  custom  is  to  seU  for  settb'ng-day ; 

this  Plaintiff  is  attempting  to  get  the  benefit  of  a  sale  for  money 

at  the  price  of  a  sale  for  the  account. 

Mr.  Glasse,  Q.C.,  for  the  Plaintiff:— 

The  vendor,  if  one  of  the  public,  knows  nothing  about  the  customs 
of  the  Stack  EoBehcmge^  and  agrees  to  sell  simply  to  the  jobber,  and 
the  execution  of  the  transfer  deeds  is  merely  for  the  convenience 
of  the  jobber.  The  price  named  in  those  deeds  is  not  the  price  at 
which  the  vendor  sold.  The  Defendants  were  boimd  to  take  the 
shares,  or,  at  all  events,  to  get  some  one  to  take  them,  which  must 
include  registration,  and  until  that  is  done  their  liability  remains. 
The  contract  to  buy  implies  a  contract  to  indemnify,  as  on  a 
purchase  of  leaseholds.  If  A.  contracts  with  J3.,  and  B  with  d, 
there  is  no  privity  between  A.  and  C7.,  and  how  can  A.  make  C. 
liable  ?  The  true  construction  of  the  contract  may  be  very  incon- 
Tenient  to  jobbers,  but  in  no  other  way  can  justice  be  administered. 
According  to  the  theory  of  the  Defendants,  there  is  no  difference 
between  a  broker  and  a  jobber,  each  being  only  an  agent.  We 
say  that  the  contract  is,  that  the  jobber  will  pay  the  money  and 
take  the  shares,  or  find  some  one  else  to  do  so.  If  the  alleged 
custom  is  reasonable,  no  seller  can  know  when  he  is  free  or  with 
whom  he  is  dealing.  It  is  proved  that  the  broker  of  the  seller 
never  inquires  into  the  solvency  of  the  ultimate  transferee,  and  yet 
if  the  jobber  is  freed  that  is  very  important  As  to  the  cases, 
Hodghinson  v.  Kelly  (1)  is  in  our  favour,  CrtMe  v.  Paine  (2)  is 
exactly  like  this,  for  the  words  '^  with  guarantee  of  registration" 
have  no  meaning,  and  only  express  what  the  law  implies. 

Mr.  Higffins,  with  Mr.  Olasse : — 

We  have  a  right  to  make  the  Defendants  either  take  the  shares 
(1)  Law  Rep.  6  Eq.  496.  (2)  Law  Eep.  6  Eq.  641. 
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L.  C.  and  indemnify  us,  or  find  some  one  else  who  will  do  so ;  and  if  his 
nominees  will  not  do  so,  we  can  come  against  him,  and  he  against 
them.  With  him  we  contracted,  and  he  must  relieve  us.  Him 
CoLBB  YfQ  know,  of  his  nominees  we  know  nothing.  The  alleged  rules  of 
BBI8TO1FE.  the  Stoek  Exchange  are  made  for  the  protection  of  the  members, 
"^  and  are  not  known  to  or  binding  on  the  public  There  is  no  proof 
that  these  seventeen  persons  are  real  buyers,  and,  at  all  events,  it 
is  very  hard  upon  the  seller  to  have  to  pursue  seventeen  buyers 
instead  of  one.  Nor  has  it  been  shewn  that  the  Plaintiff  can  do  so 
effectually.  The  Defendants  can ;  but  between  the  Plaintiff  and 
the  ultimate  purchasers  there  is  no  privity.  In  Wynne  v. 
Price  (1),  there  was  a  complete  new  contract.  In  Evans  v.  Wood  (2) 
the  transfers  were  actually  executed  by  both  parties.  Shepherd  v. 
OiHespie  (3)  shews  that  the  substitution  must  be  complete;  and 
Sheppard  v.  Murphy  (4)  shews  that  the  liability  of  the  jobber 
continues  imtil  the  substitution  is  complete.  The  evidence  as  to 
the  custom  is  not  clear ;  and  if  the  custom  is  not  clearly  proved, 
we  have  an  ordinary  contract  with  its  consequences.  Our  accept- 
ance of  the  names  amoimts  only  to  an  acceptcmce  under  protest,  as 
we  dealt  with  the  jobber  directly.  Our  contract  was  with  the  De- 
fendants ;  it  is  not  clear  that  we  can  proceed  against  the  ultimate 
purchasers;  and,  at  all  events,  we  ought  not  to  be  put  to  the 
inconvenience  of  proceeding  against  seventeen  instead  of  one. 

Sir  JS.  Palmer^  in  reply. 


Dec.  5.  LoBD  Cairns,  L.C,  now  delivered  the  judgment  of  the 
Court.  After  stating  the  facts  of  the  case,  and  that  both  the 
Plaintiff  and  Defendants  agreed  that  the  contract  was  made,  and 
must  be  interpreted,  according  to  the  rules  of  the  Stoek  Eoschange, 
with  which  they  were  both  fieimiliar.  His  Lordship  continued : — 

With  regard  to  the  tranferees  no  suggestion  is  made  in  the  bill, 
or  in  the  aflSdavits  on  behalf  of  the  Plaintiff,  that  the  transection 
was  colourable,  or  other  than  what  it  professed  to  be,  or  that  the 

(1)  3  De  G.  &  Sm.  310.  (3)  Law  Rep.  5  Eq.  293 ;  3  Ch.  764. 

(2)  Law  Rep.  5  Eq.  9.  (4)  16  W.  R.  948 ;  1  Ir.  Rep.  Eq.  490. 
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transferees  were  not  persons  for  whom  tlie  Defendants  were  autho-       L.  C. 

rized  to  act,  and  to  procure  a  transfer  of  and  to  pay  for  the  shares, 
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or  that,  as  between  them  and  the  Defendants,  they  were  not  bound 
by  what  the  Defendants  did.  On  the  contraiy,  the  bill  treats 
ihem  as  persons  whom  the  Defendants  could  oblige  to  execute  the  Bribtot\^ 
transfers  and  complete  their  registration ;  and  the  Plaintiff  in  his 
affidavit  alleges  further,  that  the  company  could  not  have  shewn 
any  yalid  reason  or  ground  for  refusing  to  register  them  as  trans- 
ferees, and  that>  in  fact,  no  such  reason  or  ground  existed.  In 
addition  to  this,  one  of  the  Defendants  having,  at  the  suggestion  of 
the  Court,  been  called  at  the  hearing  and  cross-examined  on  this 
point,  stated  that  they  had  received  the  names  of  these  transferees 
in  the  usual  course  of  business  through  brokers  professing  to  act 
for  them,  who  paid  the  money  and  received  the  transfers  and  cer- 
tificates in  the  usual  way,  and  had  ever  since  retained  them.  In 
these  circumstances,  the  good  faith  of  the  transaction  being  in  no 
way  impugned,  but  being  rather  recognised  by  the  Plaintiff,  we  are 
of  opiaion  that  the  proper  conclusion  to  draw  is,  that  the  whole 
200  shares  and  the  transfers  of  them  were  duly  accepted  and  paid 
for  by  the  transferees,  and  that  these  transferees  were  in  equity  as 
much  bound  as  if  they  had  executed  the  deeds. 

The  registration  of  these  transfers,  however,  was  prevented  by 
the  suspension  and  winding  up  of  Overend,  Gvmey,  dt  Co.y  and  the 
Plaintiff,  remaining  on  the  register,  and  liable  to  the  creditors  of 
the  company,  has  filed  this  bill  against  the  Defendants  for  an 
indemnity  against  these  liabilities,  and  this  indemnity  he  has,  in 
substance,  obtained  by  the  decree  of  the  Vice-Chancellor. 

If  this  were  an  ordinary  case  of  a  sale  and  purchase  of  shares, 
in  which  the  Plaintiff  was  vendor  and  the  Defendants  purchasers 
in  the  usual  acceptation  of  these  terms,  the  right  of  the  Plaintiff 
to  relief  would  be  clear.  The  Vice-Chancellor  has  considered  the 
case  to  be  one  of  that  description,  and  from  that  view  of  the  case 
the  Defendants  appeal. 

The  Plaintiff,  in  his  bill,  makes  this  statement  as  to  the  cus- 
tom : — ^^  According  to  the  regular  custom  and  course  of  business 
on  the  said  Stock  Exchange^  the  intervention  of  a  jobber  or  dealer, 
or  of  some  member  of  the  Exchange  acting  in  such  capacity,  is 
necessary  in  every  transaction  either  of  sale  or  of  purchase  of  shares 
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L.  c.        in  companies,  and  it  would  be  impossible  to  carry  on  such  business 
if  the  selling  broker  were  always,  or  as  a  rule,  to  insist  that  the 
v^v^        buying  dealer,  jobber,  or  member  should  accept  and  register  a 
^^       transfer  of  shares  in  his  own  name,  and  not  in  the  name  of  his 
BBwroT?B.    nominee  or  sub-purchaser ;  but  it  is,  nevertheless,  well  understood 
and  universally  admitted  on  the  Exchange  as  part  of  its  custom 
and  law,  and  it  is  not  denied  by  the  Defendants  as  members  thereof, 
and  as  jobbers  and  dealers  therein,  that  any  jobber,  or  dealer,  or 
member  who  enters  into  a  contract  for  the  purchase  of  shares  is  in 
all  respects  bound  by  such  contract,  and  is  thereby  bound,  not  only 
to  pay  the  purchase-money  of  the  shares  so  bought,  but  (if  re- 
quired by  the  vendor  so  to  do)  to  accept^  and  execute  a  transfer  in 
the  name  of  the  purchaser,  and  to  register  or  procure  the  regis- 
tration of  the  same  in  the  books  of  the  company." 

The  same  statement  is  repeated  in  the  7th  paragraph  of  the 
Plaintiffs  affidavit.  It  is  difficult  to  understand  the  meaning  of 
the  latter  part  of  this  statement — namely,  that  the  jobber  is  bound 
to  accept  and  execute  a  transfer  in  the  name  of  the  purchaser,  in 
the  name,  that  is,  of  another  person.  But,  passing  this  by,  the 
whole  paragraph  is  of  importance,  as  an  admission  that  in  dealings 
on  the  Stock  Eocchange  the  intervention  of  a  jobber  is  necessary, 
and  that  the  selling  broker  cannot  require  the  jobber  to  accept  and 
register  a  transfer  in  his  own  name.  This  admission  goes  far,  in 
our  opinion,  to  take  the  case  out  of  the  ordinary  class,  in  which 
there  is  no  intervening  jobber  (where  the  vendor  can  clearly  require 
the  purchaser  to  accept  and  register  a  transfer  in  his  own  name), 
and  to  fix  the  position  of  a  jobber  as  an  intermediate  or  third  person 
who  undertakes  to  bring  forward  a  purchaser  who  will  take  the 
shares  from  the  vendor. 

The  question,  however,  remains :  What  is  the  exact  contract  or 
liability  of  the  jobber  ?  It  was  at  one  part  of  the  argument  of  the 
counsel  for  the  Appellants  contended  that  the  dealings  of  a  jobber 
in  shares  for  any  particular  settling-day  being  very  large,  it  was 
not  to  be  supposed  that  the  jobber  intended  for  the  small  remune- 
ration he  received  to  assume  the  liabilities,  it  might  be,  of  many 
hundred  thousand  pounds,  and  it  was  suggested  that  the  only 
undertaking  he  came  under  to  the  seller  was  that  at  the  settling- 
day  he  would  pay  the  price  and  give  a  name  for  the  shares,  and 
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that  thereupon,  whether  the  name  was  objectionable  or  unobjection-        u  o. 
able,  whether  the  person  denoted  did  or  did  not  accept  the  shares,     ^^^  ^  ^^' 
the  broker  was  released  from  liability.     This  argument,  in  our        12^ 
opinion,  puts  the  case  of  the  jobber  much  too  high.     Such  a  con-       ^^^ 
tract  would  be  highly  imreasonable,  if  not  illusory.    It.  would  or    Bbiotowb. 
might  practically  absolve  the  jobber  from  any  liability  whatever        """^ 
beyond  the  payment  of  the  purchase-money ;  and,  in  very  many 
cases,  the  mere  payment  of  the  purchase-money,  without  any  sub- 
stitution of  liability  upon  the  shares,  would  effect  only  a  part,,  and, 
in  cases  like  the  present,  the  least  important  part,  of  the  object  of 
ihe  vendor. 

Such  a  limitation  of  the  contract  as  would  involve  an  immunity 
of  this  kind,  if  it  could  be  maintained  on  the  score  of  usage  or 
custom,  would  require  to  be  proved  by  the  clearest  evidence,  but 
no  such  evidence  is  in  this  case  to  be  found.     There  are,  besides 
the  Defendant,  Mr.  Bristowey  five  witnesses  who  are  members  of 
the  Slock  Exchange^  and  who  speak,  and  are  qualified  to  speak,  as 
to  its  rules  and  usages.    None  of  them  have  been  shaken  in  their 
evidence  by  the  Plaintiff  on  cross-examination,  and,  out  of  the  five, 
four  have  been  put  forward  by  the  Plaintiff  himself  to  make  a£S- 
davits  not  inconsistent  with,  but  stopping  short  of,  the  statements 
as  to  custom  to  which  we  are  about  to  refer.    The  accuracy,  credi- 
bility, and  knowledge  of  these  witnesses  are,  therefore,  put  beyond 
doubt ;  and  when  we  add  that  the  only  evidence  which  differs  from 
theirs  comes  from  three  persons  who  are  not  members  of  the  Stock 
ExdianffCy  and  who  do  not  profess  to  be  acquainted  with  its  course 
of  business,  it  may  be  said  that  there  is  no  conflict  of  evidence  in 
the  case.    It  appears  to  us  that  their  evidence  describes  a  course 
of  business  consistent  with,  and  almost  necessarily  arising  out  of, 
that  described  by  the  Plaintiff  himself  in  the  paragraph  of  his  bill 
already  referred  to.    According  to  this,  the  contract  of  the  jobber 
is  that  at  the  settling-day  he  will  either  take  the  shares  himself, 
ui  which  case  he  would,  of  course,  be  bound  to  accept  and  register 
a  transfer  and  to  indemnify,  or  he  will  give  the  name  of  one  or 
more  transferees,  names  to  which  no  reasonable  objection  can  be 
made,  who  will  accept  and  pay  for  the  shares.    The  jobber  may 
perform  either  alternative ;  and  if,  electing  to  perform  the  latter 
alternative,  he  sends  in  names  which  are  accepted,  and  to  which 
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L.  C  transfers  are  executed,  and  those  transfers  are  taken  and  paid  for 
by  the  transferees  or  their  brokers,  the  jobber  is  then  and  at  that 
stage  relieved  from  further  liability,  and  the  liability  to  register 

^^^       and  indemnify  is  shifted  to  the  transferees. 
Sristowe.        Applying  these  observations  to  the  facts  of  the  case  before  us, 

"""  we  are  of  opinion  that  the  usage  of  the  Stock  Exchange  having 
been  acted  upon  and  acquiesced  in  by  all  the  parties  to  the  trans- 
action, and  the  Defendants  having,  on  the  15th  of  May,  given  to 
the  Plaintiff  the  seventeen  names  for  the  200  shares — names  ad- 
mitted to  be  unobjectionable — and  the  Plaintiff  having  made  no 
objection  to  the  number  or  quality  of  the  transferees,  but  having 
accepted  these  names,  and  having  prepared  and  executed  transfers 
to  them,  and  these  transfers  having  been  accepted  and  paid  for  by 
the  transferees,  the  Defendants  thereby  duly  fulfilled  their  con- 
tract^  and  any  further  liability  was  that  of  the  transferees. 

What  the  measure  of  that  liability  was,  or  how  far  it  was  affected 
by  the  suspension  or  ifvdnding  up  of  Overend,  Oumey,  &  Co.,  does 
not  fall  to  be  considered  in  this  Court.  It  may  be  well  to  repeat, 
in  order  to  prevent  misapprehension,  that  in  our  opinion  the  lia- 
bility of  the  Defendants  continued  entire  and  unbroken  until  there 
was  an  acceptance  by  the  Plaintiff,  by  the  preparation  and  execu- 
tion of  the  transfers,  of  the  names  sent  in  by  the  Defendants  as 
purchasers,  and  until  there  was  an  acceptance  of  the  shares  by  the 
purchasers  through  tlie  delivery  to  their  brokers  of,  and  payment 
by  their  brokers  for,  the  transfers  and  certificates  of  the  shares. 
It  is  difficult  to  see  how  this  liability  can  continue  after  the  trans- 
fer,  as  in  the  present  case,  of  the  shares  to  other  persons.  K  A. 
be  trustee  of  shares  for  JB.,  and  if  he  require  J5.,  as  the  beneficial 
owner,  to  indemnify  him  against  calls  or  other  liabilities,  JB.  has 
clearly  the  right  to  say  that  he  will  assume  the  whole  liability  and 
owneifehip,  legal  as  well  as  equitable,  and  may  require  A.  to  transfer 
to  him  the  shares  in  respect  of  which  tlie  liability  arises.  But  if 
such  a  requisition  were  made  to  the  Plaintiff  in  this  case,  he  could 
not  comply  with  it^  for  he  has  transferred  the  shares  and  handed 
over  the  certificates  to  other  persons  as  purchasers  for  value.  Lord 
Crcmworth'a  observations  in  Shaw  v.  Fisher  (1)  apply  forcibly  to 
this  part  of  the  case :  "  The  Plaintiff  cannot  make  a  title  to  these 
(1)  5  D.  M.  &  G.  596,  608. 
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shares  to  Mr.  Fishery  because  he  has  already  assigned  them  to  Mr.       L.  C. 
Carmichad.    Then  it  is  said  that  Mr.  Carmichael  has  not  com-    ^ 
pleted.     What  does  that  signify?     As  far  as  Mr.  Shaw  is  con-        ,^v^ 
earned  he  has  executed  the  deed,  and  there  is  nothing  to  prevent       ^^^ 
Mr.  Carmiehad  at  any  time  coming  with  that  deed,  and  registering    Bmbtowe^ 
it    Therefore  it  is  plain  the  Plaintiff  cannot  now  make  a  title." 
The  evidence  of  the  witnesses  to  whom  I  have  referred  goes  on  to 
shew  that  there  are  cases  on  the  Stock  Exchange^  more  or  less 
numerous,  in  which  a  guarantee  is  given  by  the  jobber  that  the 
transferee,  after  accepting  the  shares,  will  register  them,  and  that 
this  is  called  a  guarantee  of  registration,  and  that  when  a  jobber 
gives  such  a  guarantee,  the  vendor  receives  less  for  his  shares. 
This  would  probably  make  more  emphatic  the  evidence  as  to  what 
is  the  custom  in  ordinary  cases.    But  even  apart  fron^  this  evidence 
as  to  a  guarantee,  we  should  have  arrived  at  the  conclusion  which 
we  have  endeavoured  to  express. 

The  Plaintiff's  counsel  in  their  argument  relied  strongly  on  the 
case  of  OrtsseU  v.  Bridowe  decided  by  the  Court  of  Common 
Pleas  (1),  an  authority  which  appears  to  have  had  much  weight 
with  the  Vice-Chancellor.  That  was  a  special  case  for  the  opinion 
of  the  Court,  with  power  to  the  Court  to  draw  inferences  of  fact  in 
the  same  way  as  a  jury.  There  were  in  that  special  case,  and  in 
the  reasons  for  the  judgment  assigned  by  the  Lord  Chief  Justice  of 
the  Common  Pleas,  some  passages  to  which  we  had  intended  to 
refer  for  the  purpose  of  shewing  that  we  could  not  accept  that 
decision,  even  supposing  it  to  have  remained  imreversed,  as  an 
authority  in  favour  of  the  Plaintiff  in  the  present  case.  But  as  we 
understand  that  the  judgment  has  within  the  last  few  days  been 
reversed  by  the  Court  of  Exchequer  Chamber,  it  is  unnecessary 
to  do  more  than  to  express  our  satisfaction  that  the  Courts  of 
Appeal  in  Equity  and  at  Law  have  arrived  at  the  same  conclu- 
sion on  this  important  question.  It  is  imnecessary  to  comment 
in  detail  on  the  other  cases  cited  in  the  argument;  they  were, 
most  of  them,  cases  in  which  it  was  held  that  when,  after  a  con- 
tract by  a  vendor  with  a  jobber  or  intermediate  person,  a  transfer 
has  been  executed  by  the  vendor  to,  and  accepted  and  paid  for 
by,  a  third  person,  the  vendor  may  file  a  bill  against  such  third 
(1)  Law  Rep.  3  C.  P.  112. 
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we  have  said  it  will  be  seen  that  in  the  principle  of  those  cases 
1868  ^         ^ 


Coles 


we  concur. 
We  should,  perhaps,  notice  a  statement  of  the  Plaintiff  in  his 
BBisTOTHt.  aflOidavit  that  he  told  his  brokers  that  he  insisted  on  his  right  to 
keep  the  Defendants  to  their  contract,  and  directed  them  to  com- 
plete the  same  with  the  Defendants  directly,  and  to  receive  the 
purchase-money  froip  them,  and  from  no  other  person.  Even 
assuming  this  statement  to  be  correct,  and  passing  by  the  observa- 
tion that  no  private  iustructions  given  to  the  Plaintiff's  brokers 
could  limit  the  general  authority  which,  by  employing  them  as  his 
brokers  to  sell  on  the  Stock  Exchange,  he  gave  them  to  sell  accord- 
ing to  the  custom  of  the  Exchange,  it  is  clear  that  these  instructions 
were  given  after  the  contract  was  complete,  and  could  not  vary, 
and  indeed  did  not  profess  to  vary,  but  to  adhere  to  the  contract, 
whatever  that  might  be.  The  case  of  the  Plaintiff,  in  our  opinion, 
wholly  fails,  and  a  decree  ought  now  to  be  made  dismissing  the  bill 
with  costs.  There  will  be  no  costs  of  the  appeal,  and  the  deposit 
will  be  returned. 

Solicitor  for  the  Plaintiff:  Mr.  A.  Jones. 

Solicitors  for  the  Defendants :  Messrs.  Leivis,  Munna,  &  Co. 
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1868  Winding-up — Interest  on  Dehtn — Stoppage  of  Bank — Promissory  Notes-" 

*^v^  Demand  for  Payment — 26<A  Ptde  of  Oeneral  Order  of  November,  1862. 

Aov.  5,  6. 

In  the  voluntary  winding  up  of  a  joint  stock  banking  company,  the  cre- 
ditors on  dcjx>sit  claimed  interest  at  4^  per  cent.,  being  an  increase  on  the 
previous  rate,  by  virtue  of  a  resolution  jiassed  by  the  directors  shortly  before 
the  stoppage  of  the  bank,  but  not  communicated  to  the  depositors,  and  of  a 
subsequent  letter  from  the  liquidator  to  the  cfifeot  that  the  increased  rate 
would  be  allowed  : — 

Held,  that  the  resolution  of  the  directors,  not  having  been  communicated 
to  the  dejx)sitora,  was  inoixsrative ;  and  that  the  liquidators  had  no  power  to 
make  the  bank  liable  for  an  inci-eased  rate  of  interest. 

Interest  was  also  claimed  upon  bauk  notes  and  drafts  current  at  the  time 
of  the  stoppage : — 


In  re 
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Eeld,  that  the  claim  made  to  the  liquidator  was  a  sufficient  presentation         L.  C. 
and  demand  for  payment,  according  to  the  law  of  merchantsj  and  interest  at     ^^^  ^'  ^^' 
5  per  cent,  was  allowed  from  the  date  of  the  claim.  1868 

The  26th  rule  of  the  General  Older  of  Novemher,  1862,  is  tUtra  vires. 
Order  of  MalinSy  V.C.,  varied,  Eastov 

England 

iBUS  waa  an  appeal  from  an  order  of  Vice-Chancellor  Matins, 

made  on  an  adjourned  summons  from  Chambers  for  determining 

the  rate  of  interest  to  be  allowed  to  the  creditors  of  the  East  of 

England  Backing  Company.    The  case  is  reported  (1). 

The  company  suspended  payment  on  the  19th  of  July,  1864. 
On  the  18th  of  August  following  a  resolution  was  passed  at  a 
general  meeting  that  the  company  should  be  wound  up  voluntarily 
under  the  Companies  Ad,  1862,  and  liquidators  were  then  ap- 
pointed. On  the  3rd  of  November,  1864,  the  winding-up  was 
ordered  to  be  continued  under  the  supervision  of  the  Court. 

There  were  two  classes  of  creditors  with  respect  to  which  con- 
tention arose ;  namely,  those  who  had  deposit  accounts,  on  which  a 
fluctuating  rate  of  interest  was  allowed ;  and  the  holders  of  pro- 
missory notes  or  drafts  on  the  bank  payable  on  demand.  A  large 
proportion  of  the  claims  of  both  these  classes  had  been  purchased 
by  the  Provincial  Banking  Corporation,  who  had  also  bought  the 
goodwill  of  the  business. 

With  respect  to  the  deposit  accounts,  interest  at  £4 10s.  per  cent, 
was  claimed  on  the  following  grounds : — ^First,  that  a  resolution 
had  been  passed  by  the  directors  of  the  bank  on  the  6th  of  July, 
1864,  in  the  following  terms:  "In  consequence  of  the  general 
advance  in  the  rate  of  interest  allowed  on  deposits  by  other  banks 
in  the  district,  it  is  resolved  that  the  present  rate  to  be  allowed  by 
this  bank  on  deposits  remaining  three  months  be  4^  per  cent,  on 
sums  amounting  to  £500  and  upwards,  and  4  per  cent,  on  sums 
below  £500."  And,  secondly,  that  in  reply  to  a  letter  from  the 
solicitors  of  the  Provincial  Banking  Corporation,  it  had  been  stated 
by  the  liquidators  that  interest  would  be  allowed  to  depositors  at 
the  rate  mentioned  in  the  above  resolution. 

Affidavits  were  filed  to  prove  that  the  resolution  of  the  6th  of 
July  had  been  communicated  to  the  managers  of  the  various 
branches  of  the  East  of  England  Bank ;  but  the  evidence  failed 

(1)  Law  Rep.  6  Eq.  368. 
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of  the  bank. 
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^..y^  In  respect  of  the  notes  and  drafts,  the  Provincial  Banking  Got- 

East  OF     po^<^ion  claimed  interest,  either  at  £5  per  cent  under  the  law  of 

Kngland     merchants,  or  £4  per  cent,  under  the  26th  rule  of  the  Order  of 

—     '  November,  1862,  which  provides  that  in  the  case  of  debts  due  from 

a  company  which  do  not  bear  interest,  interest  at  the  rate  of  £4 

per  cent,  shall  be  allowed  from  the  date  of  the  winding-up. 

The  Vice-Chancellor  allowed  interest  at  £4  per  cent  on  the  de- 
posits, which  was  the  rate  which  the  Chief  Clerk  certified  to  have 
been  the  usual  rate  paid  up  to  the  time  of  the  stoppage ;  and  he  also 
allowed  the  same  rate  of  £4  per  cent  on  the  notes  and  drafts,  con- 
sidering himself  bound  by  the  26th  rule.  From  this  decision  the 
liquidators,  and  also  the  Provincial  Banking  Corporation,  appealed. 

Mr.  WickenSy  and  Mr.  Cozena-Hardy,  for  the  liquidators : — 

This  case  must  be  considered  without  reference  to  the  26th  rule. 
The  reason  for  considering  that  rule  not  to  have  been  justified  by 
the  Companies  Act,  1862,  and  therefore  invalid,  are  stated  by  Lord 
Wesibimf  in  the  case  of  the  Hatfield  Cask  Company  (1),  and  ac- 
quiesced in  by  the  Master  of  the  Eolls  in  the  case  of  In  re  Hereford' 
shire  Banking  Company  (2). 

With  respect  to  the  deposits,  we  contend  that  the  Vice-Ohan- 
cellor  was  correct  in  holding  that  neither  the  resolution  of  the 
6th  of  July  nor  the  letter  of  the  liquidators  had  any  effect  in 
increasing  the  rate  of  interest.  There  is  no  evidence  that  the 
resolution  was  communicated  to  the  depositors,  nor  could  the 
liquidators  make  a  fresh  contract  with  them  as  to  the  amount  of 
interest.  They  were  bound  to  pay  interest  according  to  the  rate 
which  was  allowed  at  the  time  of  the  stoppage.  What  that  rate 
was  is  not  yet  sufficiently  ascertained.  The  Chief  Clerk  certified 
that  it  was  £4  per  cent,  but  there  was  no  ground  for  fixing  upon 
that  rate.  There  should  be  an  inquiry  as  to  the  rate  allowed  in 
each  case,  which  it  will  be  found  is  usually  below  dE4  per  cent. 

With  respect  to  the  notes  and  drafts,  no  demand  was  made  for 
payment  according  to  the  law  of  merchants.  It  may  be  that  the 
presentation  and  demand  became  impossible  by  reason  of  the 
(1)  9  Jur.  (N.S.)  997 ;  11  W.  R.  971.  (2)  Law  Rep.  4  Eq.  250. 
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stoppage  of  the  bank,  but  that  does  j^not  make  interest  payable :        L.  G. 
Beeching  v.  Oower  (1) ;  Sands  v.  Clarke  (2) ;  Bowes  v.  Howe  (3) ; 
Benderson  v.  Appletan  (4) ;  Rogers  v.  Langford  (5).   There  were 
two  places  named  in  the  notes  for  presentation:  the  company's     w^*^ 
bank  at  Norwich  and  the  London  and  Westminster  Bank  in  London  ;    Englakd 

and  the  notes  might  have  been  presented  in  London  although  the       

bonk  at  Norwich  had  stopped.  The  claim  made  under  the  wind- 
ing-up was  not  a  demand  according  to  the  law  of  merchants,  for 
such  demand  must  be  made  to  the  persons  liable  to  pay. 

Mr.  Olasse,  QC,  and  Mr.  Higgins,  for  the  Provincial  Banking 
Corporationf  were  not  called  on  to  argue  the  question  with  respect 
to  the  interest  on  the  notes.  With  respect  to  the  deposits,  they 
contended  that  the  evidence  was  sufficient  to  induce  the  Court  to 
presume  that  the  resolution  of  the  6th  of  July  had  been  commu- 
nicated to  the  depositors,  and  was  binding  on  the  company.  The 
95th  section  of  the  Companies  Act,  1862,  gave  powers  to  the  liqui- 
dators to  carry  on  the  business  of  the  company,  and  they  had 
power  to  make  a  fresh  contract  as  to  interest  with  the  depositors 
in  consideration  of  their  forbearance. 

Lord  Caibns,  L.C. : — 

With  respect  to  the  question  raised  by  the  appeal  as  to  the 
deposits,  it  appears  to  me  that  the  eyidence  is  not  such  as  to 
enable  us  satisfactorily  to  deal  with  it.  If  I  could  accept  the 
argument  that  a  new  contract  had  been  made  by  the  liquidators 
with  the  depositors  for  allowing  interest  at  the  rate  mentioned  in 
their  letter,  there  need  be  no  further  inquiry  on  the  subject ;  but 
I  cannot  accept  that  argument  The  liquidators  did  not,  and 
were  not  authorized  to,  carry  on  the  business  of  the  bank,  their 
duty  was  only  to  wind  it  up,  and  they  were  bound  to  distribute  the 
assets  according  to  the  liabilities  as  they  existed  at  the  time  of 
the  stoppage.  They  had  no  power  to  alter  those  liabilities  by 
making  a  fresh  contract.  I  am,  therefore,  of  opinion  that  as  the 
resolution  of  the  6th  of  July  was  not  binding,  the  liquidators' 

(1)  Holt,  N.  P.  (C.P.)  313.  (3)  5  Taunt.  30. 

(2)  8  C.  B.  751.  (4)  Chittyon  Bills,  10th  Ed.  p.  366. 

(6)  1  C.  &  M.  637. 
Vou  IV.  C  1 
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L.  c.  letter  to  the  Provincial  Banking  Corporaium  had  no  operation,  and 
and  L.  JJ.  ^j^^^  j^  ^j^^  present  state  of  the  evidence  the  only  course  for  the 
J^  Court  to  pursue  is  to  refer  it  back  to  Chambers  to  inquire  whether 
In  re  any  and  what  sum  of  interest  had  been  credited  or  paid  in  each 
England  of  the  accounts  to  the  depositors  represented  by  Mr.  Olasse,  and  if 
AyMNG  Co.  j^  gllQ^ld  appear  that  any  rate  of  interest  had  been  so  credited  or 
paid,  that  will  be  the  rate  to  which  the  depositors  will  be  entitled. 
I  pass  now  to  the  other  question — namely,  that  which  relates  to 
the  notes  payable  on  demand.  I  am  of  opinion  that  there  is 
nothing  in  the  notion  that  the  voluntary  winding  up  of  a  bank 
prevents  the  holder  of  a  note  from  making  a  demand  for  payment 
If  the  note  requires  to  be  presented  at  a  particular  place  it  must 
of  course  be  presented  at  that  place,  and  the  person  to  whom  it  is 
presented  will  be  in  all  probability  the  liquidator;  and  in  the 
present  case  the  notes  bearing  upon  them  that  they  were  to  be 
presented  either  at  Norwich  or  at  the  London  and  Westminster 
Bank,  we  find  that  the  liquidation  of  the  liabilities  of  the  company 
was  at  Nortoich,  and  therefore  the  proper  person  to  be  applied  to 
was  the  liquidator  at  that  place.  The  only  question,  therefore, 
is  one  of  fact,  whether  there  was  any  demand  for  payment.  Now, 
we  find  there  was  a  letter  addressed  by  the  solicitor  of  the  holders 
to  the  liquidators  at  Norwich  asking  information  as  to  the  rate  of 
interest  allowed,  with  a  view  to  making  a  formal  demand.  This 
was  answered  by  a  letter  stating  the  rate  of  interest.  The  holders 
then  sent  in  a  formal  demand,  and  along  with  the  claim  they  sent, 
in  the  notes  themselves.  It  was  argued  that  this  was  not  a  demand 
according  to  the  law  of  merchants.  I  am  not  aware  that  any 
particular  form  of  demand  is  required  by  the  law  of  merchants. 
It  seems  to  me  that,  reverting  to  the  literal  meaning  of  a  claim, 
the  sending  in  the  claim  with  the  note  is,  in  the  strict  sense,  a 
demand  for  payment  of  the  note.  It  may  be  said  that  the  claim 
was  made  with  knowledge  that  the  payment  would  only  be  in  the 
ordinary  course  of  liquidation;  but  it  was  not  the  less  for  that 
reason  a  demand  for  payment  Therefore,  I  think  {hat  the 
demand  was  sufficient,  and  that  interest  must  be  allowed  at  the 
same  rate  as  would  have  been  recoverable  in  an  action  at  law, 
namely,  £5  per  cent  from  the  date  when  each  claim  was  sent  in. 
I  have  said  nothing,  for  it  is  unnecessary  to  decide  the  point,  on 
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the  effect  of  the  26th  rule  of  the  General  Order  made  in  pur-       L.  0. 
soanoe  of  the  Act  of  1862 ;  but  I  feel  bound  to  add,  for  I  think  it 
is  better  to  say  it  than  to  allow  the  doubt  upon  the  question  to 
continue,  that  as  at  present  advised  I  think  the  rule  was  uUra     e^"f 
viresy  and  unauthorized  by  the  Act  of  Parliament.     The  Act  J^^^^^^^q^ 

contemplates  calls  for  payment  of  debts  legally  due,  and  the        

Court  of  Chancery  was  not  armed  with  power  to  burden  the 
contributories  with  anything  beyond.  The  order  of  the  Vice- 
Chancellor  must  be  varied ;  but  under  the  circumstances  the  costs 
of  all  parties  may  come  out  of  the  estate. 

Sir  W.  Page  Wood,  L  J.  :— 

I  agree  with  the  opinion  of  the  Lord  Chancellor.  It  is  im- 
possible to  stand  upon  the  resolution  of  the  6th  of  July,  because 
not  only  is  there  no  evidence  before  us  of  any  communication  of 
that  resolution  to  the  depositors, — but  if  any  had  existed  it  would 
have  been  produced,  since  it  was  their  interest  to  produce  it  The 
matter  is  therefore  reduced  to  the  course  of  dealing  between  the 
parties,  and  as  to  this  there  must  be  an  inquiry. 

With  respect  to  the  claim  for  interest  on  the  promissory  notes, 
it  would  run  from  the  time  of  demand.  The  only  question  is 
whether  there  has  been  a  demand.  It  would  certainly  be  very 
singular  if  a  claim  addressed  to  a  person  who  has  the  control  of  the 
assets  would  not  be  a  sufficient  demand  by  the  holder  to  shew  that 
he  demanded  payment  of  the  money.  If  the  holder  had  brought 
an  action  that  would  have  been  sufficient,  and  the  effect  of  the 
Companies  Ad  is,  that  the  demands  which  would  have  been  made 
by  action  must  be  made  by  claim  under  the  winding-up.  Here  a 
place  is  also  specified  for  making  the  demand,  and  we  find  that 
the  holders  did  make  the  claim  at  that  place.  It  was  therefore 
made  both  in  the  proper  way  and  at  the  proper  place,  and  I  am 
of  opinion  that  interest  according  to  the  law  of  merchants  must  be 
paid. 

Sib  C.  J.  Sblwtn,  L  J. : — 

I  am  of  the  same  opinion.  On  the  question  of  the  deposits,  it 
is  impossible  to  hold  that  it  was  open  to  the  directors  to  alter  the 

C72  1 
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L.  0.       rate  of  interest  without  communicating  the  alteration  to  the 
depositors;  and  if  this  had  been  done  there  would  have  been 

1868  V  P'4, 

v^vw        evidence  of  it. 
jj^*^p         As  to  the  interest  on  the  promissory  notes,  I  cannot  suppose 
Enolamd     that  the  winding  up  of  a  company  under  a  liquidator,  which  may" 

arise  from  many  other  reasons  besides  insolvency,  can  preclude  the 

holder  of  a  promissory  note  of  the  company  from  making  a  demand- 
within  the  law  of  merchants. 

I  also  think  that  the  26th  rule  was  ultra  vires  so  far  as  it  affected 
debts  not  bearing  interest,  and  consequently  will  not  support  the* 
order  of  the  Vice-Chancellor. 
• 
Solicitors  for    the  Liquidators:  Messrs.  SharpSy  ParJcers,  & 

Priichard. 

Solicitors  for  the  Provincial Banhinff  Corporation :  Messrs.  Lewis,. 
Munns,  Nunn,  dt  Longden. 


Nov,  6. 
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WESTON'S  CASE. 

Company — TrauBfer  of  Shorts — Power  of  Directors  to  reject  Transfer^Date  qf 
Commencement  of  Vduntary  Winding-up — Companies  Act^  1862,  ss.  22,  85, 
130, 151. 

The  directors  of  a  oompany  have  no  diacretionary  power,  independently  of 
powers  expressly  given  to  them  by  the  articles  of  association,  to  refuse  to 
register  a  transfer  which  has  been  bond  fide  made. 

Therefore  where  a  transferee  gave  an  address  at  which  he  was  only  an 
occasional  visitor,  it  was  held  that  the  directors  were  bound  to  register  the 
transfer,  although  the  company  was  at  the  time  in  difficulties,  and  the  shares- 
were  sold  by  the  transferor  in  order  to  get  rid  of  his  responsibility. 

The  decision  of  the  Master  of  the  Bolls  reversed. 

Where  the  voluntary  winding  up  of  a  company  is  ordered  to  be  continued 
subject  to  the  supervision  of  the  Courts  the  winding-up  must  be  deemed  to 
commence  from  the  date  of  the  resolution  confirming  the  winding-up,  and 
not  from  the  presentation  of  the  Petition  on  which  the  order  is  founded. 

XHIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
settling  the  name  of  Edward  Weston  on  the  register  as  a  contribu- 
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lory  of  Smith,  Knight^  <&  Co.,  Limited,  in  respect  of  eighty-five       L.  JJ. 
shares.  1868 

Edward   Weston  was  the  holder  of  eighty-five  shares  in  the     Westok's 
above-named  company.    On  the  18th  of  June,  1866,  he  executed  a       ^f^ 
transfer  of  fifty  of  these  shares  to  James  Bimie,  who  also  executed 
the  transfer  on  the  same  day.    On  the  19th  of  June  the  transfer 
was  left  at  the  company's  ofGice  for  registration,  together  with  the 
certificates  of  the  shares. 

It  appeared  that  the  sale  to  Bimie  was  negotiated  through  a 
Mr.  Wright,  a  civil  and  mining  engineer  in  the  city  of  London. 
Bimie  was  a  relative  of  Wright,  and  was  occasionally  employed 
'by  him  in  his  business.  At  the  date  of  the  transfer  Bimie  was 
residing  as  a  guest  in  WrigMs  house,  which  was  given  in  the 
transfer  as  Bimie's  address.  It  did  not  appear  where  Bimie's 
usual  place  of  residence  was,  nor  what  were  his  ordinary  means 
of  livelihood.  The  consideration  for  the  transfer  of  the  shares  was 
£50,  and  it  was  admitted,  on  the  one  hand,  that  the  transferor 
parted  with  his  entire  interest  in  the  shares,  and,  on  the  other, 
that  he  executed  the  transfer  with  the  intention  of  escaping  from 
all  future  liability  in  respect  of  the  shares.  The  company  at  that 
time  was  not  in  a  flourishing  condition,  and  was  being  carried  on 
by  the  directors  under  a  letter  of  license  from  the  creditors. 

Upon  the  transfer  coming  in  for  registration,  the  directors  caused 
inquiries  to  be  made  respecting  Bimie  at  the  address  given,  and 
were  informed  that  he  did  not  reside  there,  but  was  a  friend  of  the 
occupier  of  the  house.  An  agent  of  the  company  then  applied  at 
WrigMs  business  ofiSces,  and  was  informed  by  a  clerk  that,  to  the 
best  of  his  belief,  Bimie  was  not  regularly  employed  there ;  but 
Wright,  overhearing  the  inquiries,  stated  that  Bimie  was  a  clerk 
of  his,  but  was  then  absent  on  business.  Under  these  circum- 
stances, on  the  22nd  of  August  the  secretary  of  the  company 
wrote  to  Weslons  solicitors  that,  as  Bimie' s  address  was  incorrectly 
stated  in  the  transfer,  and  could  not  be  ascertained,  the  company 
must  decline  to  register  it. 

On  the  9th  of  August  Weston  transferred  the  remaining  thirty- 
five  shares  to  B.  Harvey,  the  transfer  was  duly  executed,  and  the 
transfer  and  certificates  were  sent  the  next  day  to  the  office  of  the 
company  for  r^istration.    The  directors,  however,  suspecting  that 
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L.JJ.       the  transfer  was  not  made  hond  fde,  retained  the  transfer  and 

1868       certificates  till  the  2nd  of  Noyember^  and  then  returned  them 

WiOTON'8    unregistered. 

^^  On  the  19th  of  July  a  Petition  had  been  presented  for  winding 

up  the  company.    On  the  28th  of  July  the  Petition  was  directed  to 

stand  over  till^  Michaelmas  Term.    On  the  14th  of  November  a 

resolution  was  passed  to  wind  up  the  company  voluntarily.    On 

the  30th  of  November  the  resolution  was  confirmed,  and  on  the 

18th  of  December  the  Petition  came  on  for  hearing,  and  an  order 

was  made  on  it  to  continue  the  winding-up  under  the  supervisioa 

of  the  Court. 

The  materied  clauses  of  the  articles  of  association  relating  to  the 
transfer  of  shares  were  as  follows  : — 

"  14.  The  directors  may  refuse  to  register  the  transfer  of  any 
share  in  either  of  the  following  cases : — If  the  transfer  is  made  by 
a  member  who  is  indebted  to  the  company ;  if  the  transferee  shall 
fail  to  comply  with  the  request  made  in  pursuance  of  the  next 
article. 

*'  15.  Before  approving  or  registering  any  instrument  of  transfer 
of  any  share,  the  directors  may,  if  they  think  fit,  require  the  trans- 
feree to  produce  to,  and  leave  with,  the  secretary  for  examination 
the  certificate  of  the  share  proposed  to  be  transferred. 

"  18.  Any  person  who  has  become  entitled  to  a  share  in  any 
other  way  than  by  transfer  may,  subject  to  the  approval  of  the 
board,  instead  of  being  registered  himself,  elect  to  have  some 
person  to  be  named  by  him  registered  as  the  holder  of  such 
share." 

Westcn  having  been  placed  upon  the  list  of  contributories,  he 
applied  by  summons  to  have  the  register  rectified  by  removing  hi^ 
name  and  placing  the  name  of  Bimie  on  the  register  for  fifty 
shares,  and  that  of  Harvey  for  the  remaining  thirty-five.  The 
Master  of  the  Rolls  refused  the  application  in  both  cases,  and 
Weston  appealed.  The  case  is  reported  on  the  point  as  to  the 
shares  sold  to  Bimie  (1). 

Mr.  Raxburghy  Q.C.,  and  Mr.  Marten^  for  the  Appellant : — 
With  respect  to  the  transfer  to  Birnie^  the  ground  taken  by  the 
(1)  Law  Rep.  6  Eq.  238. 


YOL.  IV.]  CHANCERY  APPEALS.  28 

directors  for  refusing  to  register  the  transfer  was  that  Bimie*8       L.  jj. 

address  was  incorrectly  given,  but  the  evidence  fails  to  shew  any        1868 

incorrectness.    Bimie  was  known  and  occasionally  resided  at  the    w^Ws 

address  he  gave ;  and  the  directors,  on  making  inquiry,  ascertained       ^^ 

who  he  was,  and  might  have  obtained  any  other  information  they 

wished.     The  22nd  section  of  the  Companies  Act,  1862,  makes 

shares  transferable  in  such  manner  as  the  articles  of  association 

may  point  out,  and  if  there  are  no  provisions  in  the  articles  to 

limit  the  terms  of  transfer  the  directors  cannot  refuse  to  register 

a  transfer  because  they  suspect  the  transferee  not  to  be  a  respon- 

sable  person.    The  exercise  of  such  a  power  would  produce  great 

public  inconvenience  by  checking  the  facility  of  transfering  shares. 

It  has  been  established  that  a  transfer  may  be  made  to  a  man  of 

straw  for  the  purpose  of  getting  rid  of  the  responsibility  provided 

the  sale  be  absolute :  De  Pass's  Case  (1) ;  EyanCs  Case  (2) ;  Chin- 

nocVs  Case  (3).     In  the  present  case  the  articles  prescribe  certain 

cases  in  which  the  directors  may  refuse  or  suspend  a  transfer,  and 

the  expression  of  those  cases  excludes  any  others. 

With  respect  to  the  shares  sold  to  Harvey,  there  was  no  reason 
for  refusing  to  register  the  transfer  except  the  presentation  of  the 
Petition  for  winding  up.  But  the  company  has  been  subsequently 
wound  up  voluntarily,  and  the  voluntary  winding-up,  although 
continued  under  the  supervision  of  the  Court,  can  only  commence 
from  the  resolution  passed  by  the  company. 

[The  Lord  Justice  Sblwyn  referred  to  Eodghinsony.KeUy  (4)]. 

Mr.  WeeUahe  (the  SolieUor-General,  Mr.  Baggallay,  with  him), 
for  the  liquidator : — 

Directors  have  a  discretion  as  to  approving  proposed  transferees 
of  shares,  without  express  words  to  that  effect  in  the  articles  of 
association.  The  Companies  Ad,  1862,  sect.  22,  does  not  deal  with 
the  right  to  transfer  shares,  but  with  the  question  whether  they 
are  real  or  personal  estate,  and  the  manner  in  which  they  may  be 
transferred,  as  by  deed  or  otherwise,  which  it  refers  to  the  regula- 
tions of  the  company.  The  rest  of  the  clause  relates  to  an  equally 
formal  matter,  the  distinguishing  of    the  shares  by  denoting 

(1)  4  De  G.  &  J.  544.  (3)  Joh.  714. 

(2)  1  D.  F.  &  J.  75.  (4)  Law  Rep.  6  Eq.  496. 
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L.JJ.  numbers;  and  the  whole  is  under  the  head,  '* Distribution  of 
1868  Capital."  With  respect  to  the  argument  from  public  policy,  there 
Wjktv)n*s  ^^^^  ^  ^^  advantage  in  facilitating  the  transfer  of  shares  by  mem- 
^^'-  bers  of  failing  companies  to  persons  whose  position  will  not  bear 
investigation ;  and  if  Parliament  had  contemplated  any  such  thing, 
the  proper  place  for  it  would  have  been  under  the  head, "  Pro- 
visions for  Protection  of  Members."  But  if  sect.  22  does  relate  to 
the  right  to  transfer,  still  its  terms  refer  the  determination  of  that 
right  to  the  articles  of  the  company,  and  those  of  this  company 
confer  no  absolute  right  to  transfer.  The  Act,  then,  being  out  of 
the  way,  the  simple  case  is  that  a  company  is  an  incorporated 
partnership.  Unanimity  is  required  for  the  admission  of  a  new 
partner  to  an  unincorporated  partnership,  and  the  effect  of  incor- 
poration is  to  substitute  the  will  of  a  majority  for  unanimity,  but 
nothing  more.  Government  by  a  majority  is  the  common  law  of 
corporations,  but  there  is  no  common  law  rule  that  throws  the 
doors  of  corporations  open  to  all  those  who  desire  to  enter  or  quit 
them;  on  the  contrary,  the  common  law  is  that  the  right  of 
admission  depends  on  the  rules  of  each  particular  body.  The 
directors  have  authority  to  do  what  a  majority  at  a  general  meeting 
might  do :  one  of  the  articles  of  association,  as  is  usual  in  com- 
panies, enables  the  directors  to  exercise  all  such  powers  of  the 
company  as  are  not  by  its  regulations,  or  by  the  Act,  only  exer- 
cisable by  general  meetings. 

[The  Lord  Justice  Selwyn  : — How,  according  to  your  argu- 
ment, would  the  shares  be  transferable  at  all  ?] 

They  are  transferable  by  the  common  law  of  partnerships,  sub- 
ject to  conditions,  which  are  changed,  first,  by  incorporation,  from 
the  amanimity  of  the  partners  to  the  will  of  a  majority,  and 
secondly,  by  the  powers  given  to  directors,  from  the  assent  of  a 
majority  in  general  meeting  to  that  of  the  directors. 

The  directors  were  at  least  justified  in  refusmg  to  register  the 
transfer  to  Bimie  till  they  were  able  to  place  on  the  company's 
books  an  address  where  there  was  some  security  that  he  might  be 
found,  which  they  had  not  been  enabled  to  do  before  the  Petition 
for  winding-up  the  company  was  presented.  That  date  was  the 
true  commencement  of  the  winding-up.    The  151st  section  of  the 
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C<mpanie8  Act,  1862,  makes  the  order  to  continue  the  winding-up  L.  JJ. 

under  supervision  equivalent  to  an  order  for  winding-up,  and  the  ises 

85ih  section  enacts  that  an  order  for  winding  up  shall  date  from  wbtoit'b 
the  filing  of  the  Petition. 

Mr.  C.  J.  HiUy  for  Bimie  and  Harvey,  took  no  part  in  the 
aigimientb 

Sib  W.  Page  Wood,  L  J.  :— 

With  respect  to  the  time  of  the  commencement  of  the  winding- 
np  we  agree  with  the  decision  of  the  Master  of  the  Bolls  in  Dawes* 
Ca$e  (1),  that  where  there  is  a  voluntary  winding-up  it  must  be 
taken  to  have  commenced  from  the  passing  of  the  second  resolu- 
tion ;  and  we  also  agree  with  the  same  learned  Judge  in  the  opinion 
which  he  expressed,  although  not  a  judicial  decision,  in  the  late 
case  of  Hodffhinson  v.  Kelly  (2),  that  where  there  is  a  Petition  for 
winding  up  and  nothing  more  done,  and  then  resolutions  passed  for 
a  voluntary  winding-up,  and  afterwards  an  order  made  upon  the 
Petition  so  presented  for  continuing  the  winding-up  under  the 
sapervision  of  the  Court,  inasmuch  as  the  order  is  to  continue  the 
winding-up,  it  Qxust  be  understood  to  be  the  winding-up  which 
commenced  at  the  date  of  the  second  resolution,  and  that  it  cannot 
be  dated  back  to  the  presentation  of  the  Petition,  because  the 
thing  which  is  to  be  continued  had  no  existence  at  that  date* 

Therefore,  the  question  is,  were  the  directors  justified  in  refusing 
to  register  the  transfer  to  Bimie  in  the  present  case  ?  It  is  in 
evidence  that  the  shares  were  sold  on  the  18th  of  June  for  a  con- 
sideration of  £1  per  share,  and  that  Wedon  ceased  to  have  any 
interest  in  them,  and  had  entered  into  no  engagement  to  indemnify 
Bimie;  and  Bimie  thereupon  became  the  proprietor  of  them 
subject  to  their  being  duly  registered.  Bimie  has  made  an  affidavit 
that  he  was  the  owner,  and  intended  to  be  the  owner  of  them. 
The  directors  received  the  transfer  on  the  19th  of  June,  and  the 
important  question  arises  what  was,  I  will  not  say  their  duty,  but 
their  power,  as  to  registering  or  refusing  to  register  the  shares. 
It  is  said  that  the  directors  were  only  carrying  on  the  business 
subject  to  a  letter  of  license  from  the  creditors,  and  that  it  was 
(1)  Law  Rep.  6  Eq.  232.  (2)  Law  Rep.  6  Eq.  496. 
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L.  JJ.       their  duty  to  exercise  precautions  as  to  the  character  of  the  share* 
1868        holders  they  admitted.   But  the  creditors  had  the  remedy  in  their 
We8ton*8     own  power.    They  chose  to  give  a  letter  of  h'cense  instead  of  filing 
^^^'        a  Petition  to  wind  up  the  company,  as  they  might  have  done. 
Besides,  we  find  that  the  directors  did  register  other  transfers,  sa 
that  the  creditors  did  not  interfere  with  the  registration.   We  must 
therefore  take  the  case  without  reference  to  the  particular  circum- 
stances of  the  company,  and  as  if  the  directors  were  acting  under 
their  ordinary  powers.    But  was  it  one  of  the  ordinary  powers  of 
the  directors  to  inquire  into  the  condition  and  position  of  the 
persons  to  whom  transfers  are  made  ?  The  Master  of  the  Bolls  has 
come  to  the  conclusion  that  the  directors  are  competent,  and  that 
it  is  their  duty  to  protect  the  shareholders  from  the  introduction 
of  persons  not  able  to  bear  the  burdens  of  the  company. 

His  Lordship  says  in  his  judgment  (1) :  "  It  frequently  happens 
that  in  articles  of  association  there  is  a  clause  authorizing  the 
directors  of  their  own  will  and  pleasure  to  suspend  the  registration 
of  transfers  or  to  refuse  it.  These  articles  of  association  do  not  con*^ 
tain  any  such  clause,  but  then  it  is  to  be  considered  what  is  the 
effect  of  that  clause?  and  I  am  much  disposed  to  think  that 
the  effect  of  the  clause  amounts  to  very  little.  The  directors 
are  the  agents  of  the  company.  Their  duty  is  to  do  the  best  they 
can  for  the  company.  It  is  quite  clear  that  the  directors  would 
not  be  doing  their  duty  to  the  company,  or  doing  that  which  the 
rest  of  the  shareholders  would  require,  if  they  were  to  allow  a  large 
number  of  persons  to  be  put  upon  the  list  who  could  take  dividends 
if  there  were  any  to  be  paid,  but  who  could  not  pay  calls  if  there 
*  were  any  required.  It  is  obvious  that  the  directors  can  within  the 
scope  of  their  authority  do  for  the  company  what  the  company  them- 
selves can  do  in  general  meeting.  I  am  of  opinion  that  the  share- 
holders might  say  *  We  will  not  have  these  shares  transferred  to 
a  person  who  cannot  take  upon  himself  the  burdens  of  the  com- 
pany, but  can  only  get  the  advantages  to  be  derived  from  it/ 
If  the  company  can  do  that  in  a  general  meeting,  I  am  of  opinion 
that  it  is  within  the  scope  of  the  general  authority  of  the  directors,, 
and  that  they  can  do  it." 

I  regret  to  say  that  my  opinion  is  entirely  at  variance  with  these 
(1)  Law  Rep.  6  Eq.  242. 
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obserrations.    I  have  always  understood  that  many  persons  enter      L.  JJ. 
these  companies  for  the  very  reason  that  they  are  not  like  ordinary       ises 
partnerships,  but  that  they  are  partnerships  from  which  members     Westoh^s 
can  retire  at  once,  and  free  themselves  from  responsibility  at  any       ^^'* 
time  they  please  by  going  into  the  market  and  disposing  of  and 
transferring  their  shares  without  the  consent  of  directors,  or  share- 
holdeiB,  or  anybody,  provided  only  it  is  a  hand  fiie  transaction ; 
by  which  I  mean  an  out  and  out  disposal  of  the  property,  without 
retaining  any  interest  in  them.    But  if  it  is  desired  by  a  company 
that  such  unlimited  power  of  assignment  shall  not  exists  then  a 
clause  is  inserted  in  the  articles  by  which  the  directors  have  powers 
of  rejection  of  members.    Shortridge  v.  Boaanqiiet  (1),  which  went 
to  the  House  of  Lords,  was  a  case  of  that  kind.    In  the  absence  of 
any  such  restriction,  I  think  it  is  perfectly  plain  that  the  Com- 
fanie8  Act,  1862,  in  the  22nd  section,  gives  a  power  of  transferring 
shares. 

Mr.  WesilaJce  argued  that  that  clause  was  altogether  alio  intuitu, 
that  it  was  dealing  with  the  question  whether  the  shares  should 
be  treated  as  real  or  personal  estate,  and  was  not  intended  to 
have  any  such  effect  as  I  have  stated.  I  apprehend  that,  except 
for  that  section,  the  ordinary  incidents  of  partnership  would  apply. 
Bat  the  very  object  of  all  parties  who  enter  into  these  companies 
is  to  have  shares  which  are  not  like  shares  in  ordinary  partner- 
ships, but  which  are  transferable ;  and  all  the  articles  are  framed 
on  the  supposition  that  they  are  so  transferable.  Indeed,  it  has 
always  been  a  subject  of  discussion  whether  the  establishment  of 
joint  stock  companies  were  or  not  politic,  for  that  very  reason  that 
the  partners  can  immediately  get  rid  of  edl  their  liabilities.  I 
was  therefore  greatly  surprised  at  the  argument  which  has  been 
addressed  to  us  to-day,  namely,  that  unless  there  is  something  in 
the  articles  which  makes  the  shares  transferable,  they  are  not  trans- 
ferable at  all,  except  by  a  resolution  of  a  general  meeting.  I 
apprehend  the  shares  are  transferable  by  virtue  of  the  statute,  and 
that  the  province  of  the  articles  is  to  point  out  the  mode  in  which 
they  shall  be  transferred,  and  the  limitations  (if  any)  to  which  a 
shareholder  shall  be  subjected  before  he  can  transfer. 

The  only  question,  then,  is,  is  there  anything  to  restrain  the  exer- 
(1)  16  Beav.  d4 ;  Bargate  v.  Shortridge,  5  H.  L.  C.  297. 
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li-  J  J.  cise  of  tills  right  of  transfer  in  the  present  case  ?  .  The  argument  of 
1868  the  liquidators  is,  that  the  directors  had  all  the  powers  of  the  share- 
WssTON's  holders,  that  the  shareholders  might  have  excluded  the  transferees 
if  they  thought  fit,  and,  consequently,  the  directors  might  exercise 
the  same  power.  I  think  there  is  no  such  power  given  to  the 
shareholders,  and  that  the  shares  are  at  once  transferable  under 
the  statute,  unless  something  is  found  to  the  contrary  in  the  articles 
of  association.  When  we  look  at  them,  two  clauses  alone  are  pointed 
out  to  us  which  have  any  such  apparent  tendency.  Those  clauses 
are  the  15th  and  18th.  The  loth  clause  has  nothing  to  do  with 
the  approval  of  the  transferee,  it  simply  empowers  the  directors  to 
call  for  the  certificate  as  evidence  that  the  person  applying  is  really 
the  transferee.  Then  the  18th  clause  provides  that  if  an  executor, 
for  instance,  becomes  owner  of  a  share,  and  wishes  to  escape  from 
placing  himself  at  all  upon  the  register,  he  may  call  upon  the 
directors  not  to  register  him  as  executor,  but  to  register  the  person 
to  whom  he,  as  executor,  sold  the  share.  The  power  of  disapproval 
in  the  directors  only  goes  so  far  that  they  might  refuse  to  put  any 
person  fer  saltum  on  the  register,  and  might  insist  on  the  executor 
being  put  on  first,  and  his  nominee  afterwards.  But  there  is  some- 
thing much  stronger  to  shew  that  the  directors  have  no  such 
power,  for  the  14th  clause  gives  power  to  them  to  refuse  to  register 
the  transfer  in  certain  specified  cases,  a  thing  wholly  unnecessary  if 
they  might  refuse  in  all  cases. 

It  would  be  a  very  serious  thing  for  the  shareholders  in  one  of 
these  companies  to  be  told  that  their  shares,  the  whole  value  of 
which  consists  in  their  being  marketable  and  passing  freely  from 
hand  to  hand,  are  to  be  subject  to  a  clause  of  restriction  which 
they  do  not  find  in  the  articles.  And  I  may  add  that  if  we  were  to 
hold  that  such  powers  were  vested  in  the  directors,  it  would  be  a 
very  serious  thing  for  them,  and  would  impose  upon  them  much 
more  onerous  duties  than  any  which  are  really  imposed  upon  them 
by  this  clause. 

Now,  however,  comes  the  question  in  this  case,  whether  there 
was  any  special  ground  for  refusing  the  transfer?  The  ground 
seems  to  be  simply  this :  the  transfer  is  made  to  Mr.  Bimie^  and 
the  usual  documents  are  left  with  the  secretary,  and  the  secretary 
did  what,  regard  being  had  to  the  position  of  the  creditors  in  this 
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perticnlar  case,  would  have  been  a  reasonable  and  proper  tiling  for      L.  JJ. 
him  to  do ;  he  went  to  the  office  to  inquire  whether  it  was  the  right        ises 
address.     That  would  not  be  a  thing  done  ordinarily,  because  the     w^n^'a 
object  of  the  address  being  given  is  not,  generally  speaking,  to  know       ^^ 
where  the  shareholder  is  to  be  served  with  process,  but  where  his 
notices  are  to  be  sent.    The  shareholder  gives  an  address,  and  he  is 
bound  by  every  notice  that  is  sent  to  that  address,  until  he  gives 
notice  of  a  change  in  his  address.     I  am  not  speaking  of  a  case  where 
a  wrong  address  is  fraudulently  given.    The  Master  of  the  Rolls 
says,  that  the  address  in  the  present  case  was  a  false  address.   I  can- 
not treat  the  case  as  amounting  to  anything  so  high  as  that.    Many 
persons  likely  to  deal  in  shares  may  be  lodgers,  and  they  may  not 
reside  in  any  one  place  for  a  long  period ;  surely  they  are  not  to 
be  disqualified  thereby  &om  purchasing  shares,  and  if  they  give 
the  address  of  their  lodgings  they  have  done  their  duty,  although 
they  may  change  their  residence  the  next  week. 

[His  Lordship  then  referred  to  the  evidence  of  the  inquiries 
made  by  the  secretary  as  to  Bimie's  address,  and  continued: — ] 

I  must  say,  under  these  circumstances,  that  I  think  Mr.  WedorC^ 
shares  were  properly  and  regularly  assigned  to  Bimie,  and  that  he 
is  now  entitled  to  have  his  name  taken  from  the  register  as  having 
parted  with  those  shares. 

"With  respect  to  the  shares  sold  to  Harvey^  now  that  the  difficulty 
as  to  the  commencement  of  the  winding-up  has  been  removed  no 
objection  remains  to  the  transfer  to  him.  The  directors,  it  is  true, 
said  that  they  were  not  satisfied  that  the  transfer  was  hona  fidey 
but  as  they  give  no  grounds  for  their  suspicion  we  must  assume 
that  it  was  hondfde. 

In  both  cases,  therefore,  I  am  of  opinion  that  Mr.  Wedon's  name 
most  be  remoyed  from  the  register. 

Sib  C.  J.  Sblwyn,  L.  J. : — 

With  respect  to  the  fifty  shares  transferred  to  Bimie,  in  the 
view  I  have  taken  of  the  evidence,  it  becomes  unnecessary  to 
decide  the  general  question  that  has  been  argued — as  to  whether 
the  directors  had  the  general  power  to  reftise  the  transfer  in  this 
case.  But  as  that  question  has  been  argued,  and  is  one  that 
has  a  general  bearing,  I  feel  bound  to  state  that»  like  the  Lord 
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L.  JJ.  Justice,  I  am  unable  to  concur  in  that  portion  of  the  judgment  of 
1868  the  Master  of  the  Bolls  in  which  he  treats  the  directors  as  being 
Wntcv'b  ^^^  agents  of  the  company,  and  in  that  capacity  having  such  a 
^^-  general  and  unlimited  power.  There  have  been  many  cases  in 
this  Court  in  which  questions  have  arisen  as  to  the  particular 
limits  to  be  put  upon  the  power  of  the  directors  in  refusing  to 
register  transfers.  All  these  discussions  would  have  been  un- 
necessaiy  if,  without  any  expression  in  the  articles  of  association, 
from  the  very  constitution  of  the  company,  the  directors,  as  the 
agents  of  the  shareholders,  had  such  general  power.  But  in  the 
present  case  the  matter  does  not  rest  there.  In  the  first  place  we 
have  the  general  Act  of  Parliament  which  constitutes  these  com- 
panieef,  one  important  effect  of  which  is,  that  the  shares,  whicli 
in  an  ordinary  partnership  would  not  be  transferable,  are  made 
transferable;  and  the  22nd  section,  which  has  been  relied  on 
in  argument,  merely  refers  the  company  to  their  own  articles 
for  determining  the  manner  in  which  that  transfer  shall  be 
effected,  but  leaves  the  general  right  of  transfer  to  stand  upon  the 
provisions  of  the  Act.  Then,  when  we  look  at  the  articles  of 
association  in  the  present  case  and  find  that  the  14th  clause  im- 
poses a  particular  limit  upon  the  authority  of  the  directors,  and 
mentions  two  cases  only  in  which  they  may  refuse  to  register  a 
transfer,  I  think  that  the  rule  of  eapressio  untus,  exdusio  dUerius, 
applies  most  strongly  to  this  case.  No  doubt,  if  the  directors  had 
reason  to  believe  that  the  transaction  was  fraudulent  or  fictitious, 
they  might  refuse  to  be  partakers  in  any  such  fraudulent  or 
fictitious  transaction.  But,  in  the  absence  of  that,  unless  they  could 
bring  the  case  within  the  provisions  of  the  14th  clause,  in  my 
opinion  they  would  be  bound  to  register  the  transfer. 

But  assuming  that  in  such  a  case  as  this  the  directors  had 
authority  for  some  reasonable  cause  to  refuse  to  register  the  trans- 
fer of  the  shares,  what  is  the  reasonable  cause  that  is  assigned  ? 
The  only  cause  upon  which  any  reliance  has  been  placed  is 
that  a  false  address  was  given.  I  think  the  Lord  Justice  has 
disposed  of  that,  and  shewn  that,  in  point  of  fact,  the  address 
that  was  given  was  not  only  the  true  but  the  only  address  which 
imder  the  circumstances  of  the  case  could  be  given,  and  that  there 
was  nothing  in  the  fact  of  this  gentleman  being  only  an  occasional 
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clerk  which  would  justify  the -directors  in  refusing  to  accept  the       L.JJ. 
transfer.  1868 

There  remains  only  the  point  with  respect  to  the  other  thirty-five  Weston's 
shares  which  were  transferred  to  Harvey^  and  that  depends  simply 
upon  the  question  as  to  when  the  commencement  of  this  winding- 
ap  is  to  be  fixed.  Upon  that  it  is  very  satisfactory  to  find  that 
our  opinion  is  entirely  in  accordance  with  that  expressed  by  the 
Master  of  the  Bolls  in  Hodgkinson  y.  Kelly  (1).  The  130th  section 
of  the  Companies  Ad,  1862,  expressly  declares  that  a  voluntary 
winding-up  shall  be  deemed  to  commence  at  the  time  of  the  pass- 
ing of  the  resolution  authorizing  such  winding-up,  and  the  order  of 
the  Court,  upon  which  reliance  is  placed  on  the  part  of  the  Be- 
spondents,  is  not  an  order  in  the  form  of  a  compulsory  order,  but 
amply  an  order  directing  the  continuance  of  the  voluntary  wind- 
ing-up, which  commenced  at  the  time  of  the  passing  of  the  reso- 
lution— ^that  is,  the  confirming  resolution — for  that,  and  that  only, 
is  directed  to  be  continued. 

For  these  reasons,  therefore,  I  agree  with  my  learned  brother 
that  the  appeal  should  be  allowed. 

Sohcitors:  Messrs.  Ashursi,  Morris,  dk  Co.;  Messrs.  Taihams, 
(Ming,  &  Walls. 


Nov.  12. 


In  re  BLAKELY  OBDNANCE  COMPANY.  L.  Jj. 

LUMSDEN'S  CASE,  ^^^ 

Company — Infant  Transferee — Confirmation,  when  presumed, 

L.  transferred  fifty  shares  in  a  company  into  the  name  of  ff,,  an  infant,  not 
known  by  him  to  be  such,  who  was  also  the  transferee  of  a  large  number 
of  other  shares  in  the  same  company,  ff.  was  registered  as  the  holder. 
J7.  attained  twenty-one  more  than  five  months  before  the  winding-up  order, 
and  in  the  interval  transferred  some  of  the  other  shares.  He  was  settled  on 
the  list  of  oontributories  for  the  remaining  shares,  and  did  not  at  first  raise 
the  defence  of  his  having  been  an  infant,  but  four  months  afterwards  took  out 
a  summons  to  have  his  name  taken  off  the  list  on  that  ground.  The  ofiBcial 
liquidator  then  applied  to  have  the  name  of  X.  placed  on  the  list  instead  of 
that  of  ir.f  in  respect  of  the  fifty  shares : — 


(1)  Law  Rep.  6  Eq.  496. 


32  CHANCERY  APPEALS.  [L.  B. 


L.  JJ.  Bdd  (aGSrmIng  the  decision  of  the  Master  of  the  Holls),  that  ff.  must  be 

1868  ^®^^  ^  ^*^®  aflSrmed  the  transaction  after  he  came  of  age,  and  that  the  appU- 

•.^..y^  cation  must  be  refused. 
Lumsden's  a  transfer  to  au  infant  is  not  void  but  only  voidable. 

^^  Mann'8  Case  (1)  explained. 

IhIS  was  a  motion  of  the  official  liquidator  of  the  BlaMy: 
Ordnance  Company,  Limited,  by  way  of  appeal  from  a  decision 
of  the  Master  of  the  EoUs  refusing  to  substitute  the  name  of 
Lvmsden  for  that  of  HicJcs  in  the  register  and  in  the  list  of  con- 
tributories  in  respect  of  fifty  shares  in  the  company. 

In  July,  1865,  Lumsden,  being  the  registered  holder  of  the  shares 
in  question,  sold  them  in  the  market  to  a  dealer.  The  name  of 
HieJcs  was  subsequently  given  as  transferee.  The  shares  were  duly 
transferred,  and  on  the  11th  of  August,  1865,  they  were  registered 
in  the  name  of  Hieks,  Eicks  was  at  this  time  a  minor,  and  when 
these  shares  had  been  thus  registered,  he  was  the  registered  holder 
of  520  shares  in  all. 

By  the  articles  of  the  company  a  discretion,  unlimited  in  terms, 
was  given  to  the  directors  as  to  accepting  any  transferee  of  shares 
not  fully  paid  up. 

On  the  19th  of  January,  1866,fltcis  came  of  age.  On  the  20th 
of  April,  1866,  he  executed  a  transfer  of  some  of  the  520  shares, 
not  including  any  of  the  fifty  shares  in  question. 

In  July,  1866,  an  order  was  made  to  wind  up  the  company,  at 
which  time  Hicks  was  on  the  register  for  795  shares.  In  February,. 
1867,  he  received  notice  that  he  would  be  put  on  the  list  of  con- 
tributories  for  that  number  of  shares,  and  in  June,  1867,  he  was 
settled  on  the  list  for  that  number,  not  having  taken  any  objection 
on  the  ground  of  his  infancy.  A  call  was  subsequently  made,  and 
Hicksy  on  the  20th  of  October,  1867,  took  out  a  summons  to  have 
his  name  removed  from  the  list,  on  the  ground  that  all  the  shares 
had  been  registered  in  his  name  during  his  minority.  This  sum- 
mons had  not  been  disposed  of  when  the  present  appeal  motion  was 
heard. 

In  February,  1868,  the  official  liquidator  took  out  a  summons 
to  substitute  the  name  of  lAAmsden  for  that  of  Sicks  as  to  the 
fifty  shares  in  the  register  and  the  list  of  contributories.     The 
(1)  Law  Rep.  3  Ch.  459,  n. 
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application  having  been  adjourned  into  Court,  was  refused  by  the       L.  JJ. 
Master  of  the  BoUs.  1868 


Mr.  Pearson^  Q.C.;  and  Mr.  Higgins^  for  the  Appellant : —  Case. 

The*director8  had  discretion  as  to  registering  a  transfer,  and  it 
would  have  been  their  duty  to  refuse  to  accept  HieTcB  had  they 
known  that  he  was  a  minor.  The  company  had  a  right,  therefore, 
to  repudiate  him  as  soon  as  they  knew  that  when  registered  he 
was  an  infant  This  right  has  not  been  lost :  CvHuf  Case  (1) ; 
ShmdCs  Case  (2);  Capp&r's  Case  (3) ;  Mann's  Case  (4).  EaH's 
Owe  (5). 

Mr.  Jesselj  Q.C.,  and  M.  F,  Harrisan,  for  Lumsden,  were  not 
called  upon. 

Sir  W.  Page  Wood,  LJ.  : — 

It  appears  to  us  that  this  application  is,  to  say  the  least,  pre- 
mature. We  have  on  the  register  as  proprietor  of  these  shares 
a  person  who,  though  an  infant  when  they  were  first  registered  in 
Us  name,  had  been  of  full  age  for  more  than  five  months  at  the 
time  of  the  winding-up  order.  The  transaction  originally  appears 
to  have  been  voidable,  not  void,  for  a  deed  will  pass  an  interest  to 
an  infant,  even  when  coupled  with  a  liability,  if  it  be  for  his  benefit 
to  accept  it.  In  the  cases  referred  to,  the  person  was  an  infant  at 
the  time  of  the  winding-up  order,  6md  the  transfer  to  him  then 
became  a  nullity,  it  being  clearly  for  his  benefit  to  repudiate  the 
transaction  ;  but  I  do  not  understand  the  Court  in  any  of  them  to 
have  laid  down  that  a  transfer  to  an  infant  was  from  the  first  a 
nnUity,  so  as  to  be  void  even  if  the  infant  on  coming  of  age  should 
elect  to  t^ke  the  shares.  Here  Hicks  was  of  age  for  months  before 
the  winding-up ;  he  made  transfers  of  other  shares  similarly  cir- 
cmnstanced,  but  he  neither  repudiated  these  nor  disposed  of  them. 
We  must  consider,  therefore,  that  he  elected  to  keep  them,  and  so 
affirmed  the  transaction.  Mr.  Pearson  pressed  upon  us  the  duty 
of  the  directors  to  reject  an  infant,  and  the  duty  of  the  transferor 
to  find  a  competent  transferee.    No  obligation,  however,  waa  im- 

(1)  Law  Rep.  6  £q.  455.  (3)  Law  Rep.  3  Gh.  458. 

(2)  Ibid.  2  Ch.  387.  (4)  Ibid.  459,  n. 

(5)  Law  Rep.  6  Eq.  512. 
You  17.  D  1 
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L.  JJ.      posed  on  the  transferor  beyond  finding  a  transferee  who  was  legally 

1868       competent  to  accept  the  shares ;  all  other  objections  it  was  the 

Lims^'s    business  of  the  directors  to  find  out,  and  unless  the  liquidator  can- 

^^-       shew  that  HieJes  effectually  repudiated  the  shares,  which  has  not 

been  shewn,  the  transfer  to  him  cannot  now  be  objected  to.     We 

do  not  prejudge  anything  as  between  Hicks  and  Lumsden.    HieJes 

may  have  a  different  case  to  make,  but  we  must  refuse  the  present 

application. 

Sir  0.  J.  Selwyn,  L.J. : — 

I  am  of  the  same  opinion.  I  am  equally  desirous  not  to  pre- 
judge Hiehs's  application,  but  for  the  purposes  of  the  present  appli- 
cation we  must  assume  that  HieJes  after  he  came  of  age  accepted 
the  transfer,  and,  if  so,  Lumsden  satisfies  the  words  of  Vice- Chan- 
cellor Oiffard,  which  have  been  so  much  relied  on,  by  shewing  that 
there  is  a  transferee  of  his  upon  the  register  who  can  be  made 
liable  in  respect  of  the  shares.  In  Capper's  Case  (1)  I  certainly 
did  not  mean  to  decide,  nor  to  treat  Mann's  Case  (2)  as  deciding, 
that  a  transfer  to  an  infant  is,  ah  initio,  a  nullity,  but  my  judgment 
was  founded  expressly  upon  the  principle  laid  down  in  Beid^s  Case  (3) 
and  Litchfield!s  Case  (4),  and  I  referred  to  the  judgment  of  Lord 
Justice  Bdt  in  Mann's  Case  as  going  further  than  the  previous 
cases  in  treating  the  transfer  as  a  nullity ;  but  in  that  case  also, 
while  the  transferee  was  still  an  infant,  events  occurred  which  made 
it  clearly  for  his  benefit  to  repudiate  the  transfer. 

Solicitors:  Messrs.  Lewis,  Mv,nns,  Ntmn,  dk  Longden;  Messrs. 
Harrison,  Beal,  dt  Harrison, 

(1)  Law  Rep.  3  Ch.  458.  (3)  24  Beav.  318. 

(2)  Ibid.  469,  n.  (4)  3  De  G.  &  Sm.  141. 
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SHAEPE  V.  FOY.  L.  jj. 


SetiUmaU  on  Female  ItifaTd—Wifes  Real  Estate — Fraud  of  Married  Woman— 

Notice — Solicitor  for  Mortgagor  and  Mortgagee — Concealment — Priority,        Nov,  1 1, 13, 14. 

In  a  settlement  made  on  the  marru^e  of  a  female  infAot,  the  husband 
oovenanted  that  in  case  his  wife  attained  twenty-one  he  would  concur  with 
her,  if  she  would  consent,  and  would  use  his  utmost  endeavours  to  induce  her 
to  concur  with  him,  in  settling  her  real  estate.  This  was  never  done.  In 
1862,  after  the  wife  had  attained  her  majority,  the  husband  and  wife  mort- 
gaged the  wife's  real  estate  to  secure  money  advanced  to  the  husband.  The 
mortgagee  was  informed  by  the  husband  and  wife  that  there  was  no  settle- 
ment^ and  although  the  person  who  acted  as  solicitor  for  both  parties  was 
aware  of  its  existence,  he  concealed  it  with  the  acquiescence  of  the  husband 
and  wife  from  the  mortgagee.  In  1865  the  mortgagee  discovered  the  ex- 
istence of  the  settlement  The  mortgage  deed,  by  mistake,  was  not  effectually 
acknowledged  by  the  wife  till  after  the  mortgagee  had  received  notice  of  the 
settlement : — 

Held,  on  a  bill  filed  by  the  mortgagee,  that  in  the  face  of  the  evidence  of 
concealment  the  mortgagee  was  not  affected  by  notice  to  the  person  who  acted 
as  his  solicitor : 

That  although  the  wife's  estate  did  not  pass  to  the  mortgagee  till  after  he 
had  received  notice  of  the  settlement,  yet  the  misrepresentations  of  the  wife 
constituted  a  fraud,  which  bound  her  estate,  and  prevented  her  from  dis- 
appointing the  mortgagee,  and,  consequently^  the  mortgagee  had  priority  over 
the  persons  interested  under  the  settlement. 

Decree  of  Stuart,  V.C.  affirmed. 

IHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  SttMrt. 
The  facts  were  as  follows : — By  an  indenture,  dated  the  12th  of 
June,  1848,  being  the  settlement  made  on  the  marriage  of  the 
Rev.  W.  H,  Fotf  with  Ekanar  Hannah,  his  wife,  then  an  infant, 
certain  sums  of  stock  were  assigned  to  trustees  upon  trust  for  the 
benefit  of  Mr.  and  Mrs.  Fay  and  the  issue  of  the  marriage.  In  the 
deed  was  contained  a  covenant  by  Mr.  Foy  with  the  trustees,  that 
in  case  Mrs.  Foy  should  live  to  attain  the  age  of  twenty-one  years 
he  would  immediately,  or  as  soon  as  conveniently  might  be  after 
she  should  attain  that  age,  at  the  cost  of  the  trust  estate,  "join 
and  concur  with  her,  if  she  would  consent,  and  also  would  use  his 
utmost  endeavours  to  induce  her  to  join  and  concur  with  him,  in 
such  good  and  sufficient  conveyances  and  assurances  in  the  law 
as  the  trustees  and  trustee  for  .the  time  being  of  the  deed  should 
require,"  for  conveying  to  them  certain  real  estate  belonging  to 

D2  1  ' 
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L.  jj.       Mrs.  Fay  upon  trust  for  sale,  and  for  the  application  of  the  pro- 

1868       ceeds  upon  trusts  similar  to  those  declared  of  the  sums  of  stock 
Shabfb     therein  comprised. 

j,,^^  Mrs.  Foy  attained  the  age  of  twenty-one,  but  no  conveyance  of 

the  real  estate  was  ever  made  to  the  trustees. 

By  a  deed,  dated  the  30th  of  April,  1862,  Mr.  and  Afrs.  Foy 
joined  in  conveying  the  real  estate  by  way  of  mortgage  to  the 
Plaintiff,  George  Joseph  Sharpe,  for  securing  £200  advanced  to 
Mr.  Foy.  The  Plaintiff  alleged  that  at  the  time  of  advancing  his 
money  he  had  no  notice  of  the  settlement,  and  that  he  discovered 
its  existence  for  the  first  time  in  October,  1865.  In  the  same  month 
he  gave  notice  of  his  mortgage  to  the  trustees  of  the  settlement. 
It  appeared  that  the  mortgage  had  been  negotiated  and  prepared 
by  a  Mr.  Clark,  a  solicitor's  clerk,  who  appeared  to  have  acted  for 
both  parties,  and  that  the  deed,  shortly  after  its  execution,  was  duly 
acknowledged  by  Mrs.  Foy  before  Mr.  Justice  Vauffhan  Williams. 
The  certificate  of  this  acknowledgment  was,  however,  never  filed 
in  the  Court  of  Common  Pleas,  in  consequence  of  the  sudden  death 
of  Mr.  ClarJc.  This  omission  was  not  discovered  till  January, 
1867,  and  an  application  was  then  made  to  the  Court  of  Common 
Fleas  to  authorize  Sir  E.  Vaughan  Williams,  who  had  in  the  mean- 
time retired  from  the  bench,  to  sign  a  new  certificate  with  a  view 
to  its  being  filed.  This  application  was  refused  (see  In  re  a  Mar- 
ried Woman  (1)  ).  Mrs.  Foy  therefore,  on  the  18th  of  June,  1867, 
after  the  institution  of  the  present  suit,  made  a  fresh  acknowledg- 
ment of  the  deed,  the  certificate  of  which  was  duly  filed. 

The  bill  was  filed  against  Mr.  and  Mrs.  Foy,  the  trustees  of  the 
settlement,  and  the  infant  children  of  the  marriage,  praying  for  a 
declaration  that  the  mortgage  had  priority  over  the  settlement,  and 
for  foreclosure. 

Mr.  and  Mrs.  Foy  put  in  a  joint  answer,  in  which  they  made  the 
following  statement : — 

"  One  Mr.  ClarJc,  who  was  then  a  clerk  in  the  employ  of  Messrs. 
Oliverson,  Peachey,  &  Co.,  attorneys  and  solicitors,  acted  as  the 
solicitor  or  legal  adviser  of  the  Plaintiff  in  the  negotiation  for  the 
mortgage  mentioned  in  the  said  bill,  and  we  informed  him  of  the 
said  settlement,  and  of  the  effect  of  the  second  testatum  contained 
(1)  Law  Rep.  2  C.  P.  510. 
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therein,  and  handed  him  a  copy  thereof,  together  with  an  opinion       L.  Jj. 
of  one  of  Her  Majesty's  counsel  upon  a  case  submitted  to  him  by        1868 
the  Defendant,  WiUiam  Henry  Foy,  as  to  the  right  of  these  Defen-      shabfe 
dants  to  mortgage  the  said  share  of  this  Defendant,  Eleanor  Han-       ^^^ 

nah  Fay,  and  the  said  Mr.  Clark  retained  the  said  opinion  in  his       

possession.  He  said,  however,  that  he  should  not  tell  the  Plaintiff 
of  the  said  settlement,  as  it  might  make  him  nervous,  and  cause 
him  to  hesitate  about  advancing  his  money.  We  are  not  aware 
whether  the  said  Mr.  Clark  had  been  admitted  to  practise  as  an 
attorney  and  solicitor  at  the  time  when  he  negotiated  for  the  said 
mortgage.  He  did  not  complete  the  transaction,  and  he  is  since 
dead." 

Mrs.  Fay  also  stated  that  she  had  never  consented  to  a  convey- 
ance of  the  mortgaged  property  to  the  trustees  of  the  settlement, 
though  they  had  more  than  once  urged  her  to  concur  in  such  a 
conveyance. 

The  Plaintiff  made  an  affidavit,  in  which  he  stated  that  he 
agreed  to  advance  the  £200  upon  the  assurance  of  Mr.  Foy  that 
he  and  his  wife  had  an  undoubted  right  to  mortgage  the  property 
in  question,  and  that  it  was  neither  settled  nor  incumbered, 
that  upon  having  a  proper  mortgage  executed,  he,  on  the  7th 
of  December,  1861,  advanced  Mr.  Foy  £50  on  account  of  the 
loan,  and  he  went  on  to  say : — "  I  afterwards  saw  the  Defendant 
W.  H.  Foyy  and  his  wife,  several  times  in  reference  to  the  said 
intended  loan,  and  they  distinctly  informed  me  that  their  interest 
in  the  said  premises  had  in  no  way  been  settled,  assigned, 
charged,  or  incumbered.  I  subsequently  referred  the  Defendants, 
W.  H.  Foy  and  his  wife,  to  a  Mr.  Clark,  who  acted  as  my  solicitor 
in  the  matter,  but  has  since  died,  and  who,  I  believe,  prepeu-ed  the 
said  mortgage  deed,  and  placed  it  in  the  hands  of  Mr.  James  Price, 
as  the  solicitor  for  the  Defendants  W.  H.  Foy  and  wife,  for  their 
execution  and  its  acknowledgment  by  the  latter.  I  never  heard 
or  was  informed  by  the  said  Mr.  Clark  or  Mr.  Price,  or  by  any 
other  person  whatever,  of  the  existence  of  any  settlement  or  docu- 
ment affecting  the  security  contained  in  the  said  mortgage  deed, 
and  I  believe  that  my  solicitor,  Mr.  Clark  (now  deceased),  could 
not  have  been  aware  of  it,  as  he  never  communicated  anything  to 
me  respecting  anything  of  the  kind."    In  reply  to  this  Mr.  and 
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L.  JJ.      Mrs.  Foy  made  an  affidavit,  in  which  Mr.  Foy  deposed : — "  I  may 
1868       hare  stated  to  the  Plaintiff,  as  mentioned  by  him  in  his  affidavit, 
Sharpb     that  the  property  therein  referred  to  was  not  affected  by  any 
^^^        settlement)  although  I  have  no  recollection  of  having  had  any 
~*-        communication  with  him  on  the  subject  of  the  title  to  the  said 
property ;"  and  in  the  same  affidavit  Mr.  and  Mrs.  JPby  jointly  de- 
posed:— "Mr.  James  Price  did  not  act  as  our  solicitor.     We  had 
no  solicitor  in  the  matter  of  the  mortgage  of  the  said  property. 
Mr.  Clark  acted  for  both  parties,  the  Plaintiff  stating  that  one 
solicitor  could  so  act,  and  thus  save  expense  to  us.'' 

The  Vice-Chancellor  was  of  opinion  that  the  covenant  being 
that  of  the  husband  alone,  the  wife  had  power  to  deal  with  her 
estate  as  she  pleased,  and  that  it  was  well  vested  in  the  mortgagee. 
His  Honour  therefore  granted  the  relief  prayed ;  and  from  this 
decision  the  trustees  and  the  infant  Defendants  appealed. 

Mr.  RodweUy  for  the  in&nt  Defendants : — 

Although  a  female  infant  is  not  bound  by  a  covenant  before  mar- 
riage to  settle  her  real  estate,  yet.the  conscience  of  her  husband 
is  bound  not  to  aid  her  in  defeating  it;  and  he  will  be  precluded 
from  concurring  with  her  in  any  act  inconsistent  with  the  settle- 
ment :  Dumford  v.  Lane  (1) ;  Milner  v.  Lord  Harewood  (2) ; 
Pimm  V.  InsaU  (3). 

In  the  present  case,  the  mortgagee  had  notice  of  the  settlement. 
He  had  constructive  notice  through  his  agent  Mr.  Clark,  who  was 
informed  of  its  existence  by  Mr.  Foy;  and  he  had  express  notice 
in  1865,  before  the  acknowledgment  of  the  mortgage  deed  by  Mrs. 
Foy;  for  the  previous  acknowledgment  was  ineffectual:  Joffy  y. 
Eandcock  (4).  Until  this  acknowledgment  no  estate  passed  to  the 
mortgagee.  Nor  until  that  time  had  he  any  equity  against  Mrs. 
Foy  ;  for  the  money  was  not  advanced  to  her,  nor  was  she  capable 
of  making  a  contract  with  him :  Field  v.  Moore  (5). 

Mr.  Dickinson,  Q.C.,  and  Mr.  T.  A.  Bolerts,  for  the  Plaintiff:— 
The  words  of  the  covenant  in  this  case  are  peculiar.    It  is  not  a 
covenant  to  settle  at  all  events ;  but  a  covenant  that  if  the  wife 

(1)  1  Bro.  0.  0. 106.  ^  (3)  1  Mac.  &  G.  449. 

(2)  18  Ves.  269.  (4)  7  Ex.  820. 

(5)  7  D.  M.  &  G.  691,  718. 
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consents  to  settloj  the  hnsband  will  concur.    The  wife,  therefore,       L.  Jj. 
was  free  to  refiise  to  settle,  and  the  husband  w:as  then  absolved       ises 
from  his  obligation,  and  could  join  her  in  any  other  disposition.      shIbpb 
Notice  before  the  execution  of  the  deed  is  immaterial,  provided 
the  purchaser  has  no  notice  before  he  advances  his  money.    That 
was  the  case  here.     The  Plaintiff  was  expressly  told  by  Foy 
tiiat  there  was  no  incumbrance  on  the  estate,  and  although  Okwk 
was  informed  of  it^  he  wiKully  concealed  it  from  the  Plaintiff. 
The  doctrine  of  constructive  notice,  therefore,  does  not  apply: 
EemiU  v.  Loosemore  (1) ;  Jonea  v.  Smith  (2). 

The  conduct  of  Mrs.  Foy  amounts  to  a  fraud*  A  married  woman 
is  capable  of  committiDg  a  fraud,  and  her  interest  is  bound  by  her 
representations.  She  cannot  now  give  her  consent  to  the  settle- 
ment :  Sa/oage  v.  Foder  (3). 

Mr.  Cfreene,  Q.C.,  Mr.  Karddke,  Q.C.,  Mr.  Woodrofe,  and  Mr. 
Jems,  for  other  parties. 

Mr.  BodweUf  in  reply. 

Sir  W.  Page  Wood,  L.J.:— 

If  the  question  whether  this  mortgage  could  be  sustained  had 
turned  merely  on  the  difference  between  the  wording  of  the 
covenant  in  this  settlement  and  that  of  the  covenants  in  the  cases 
which  have  been  referred  to,  I  should  have  been  inclined  to  think 
tiie  mortgage  invalid,  the  principle  being  that  the  husband  is  not 
at  Uberty  to  concur  in  any  act  for  defeating  a  settlement  by  which 
he  is  bound,  though  his  wife  be  not  I  do  not,  however,  give  any 
oondaded  opinion  on  this  point>  as  I  do  not  consider  it  necessary 
for  the  purposes  of  the  present  case. 

The  material  questions  here  turn  upon  notice  and  £raud.  The 
Plaintiff's  case  is,  that  when  he  advanced  his  money  he  had  no 
notice  of  the  settlement.  If  he  had  not,  then  there  is  clearly 
no  equity  to  take  away  from  him  the  benefit  of  the  legal  estate 
vhich  was  afterwards  conferred  upon  him,  so  far  as  that  estate  was 
•conferred  upon  him  by  the  husband ;  but  as  to  tha  legal  estate 

(1)  9  Hare,  449.  '  (2)  1  Hare,  43 ;  1  Ph.  244. 

(3)  9  Mod.  35. 
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L.  jj.       conferred  upon  him  by  the  wife  a  singular  point  arises  to  which  I 

]geg       shall  presently  advert. 
Shabfe  Now,  as  regards  the  question  of  notice  at  the  time  when  the 

«•  money  was  adyanced,  I  am  bound  to  say  that,  upon  the  eyidence, 

-^  the  mortgagee  cannot  be  fixed  with  notice.  It  is  true  that  the 
Defendants,  Foy  and  wife,  in  their  answer,  say  that  they  informed 
Clarh  of  the  existence  of  the  settlement,  and  if  that  were  all  the 
Plaintiff  would,  of  course,  be  affected  with  notice,  but  they  go  on 
to  say  that  Clark,  when  they  gaye  him  the  information,  said  that 
he  should  not  communicate  it  to  his  client  as  it  might  make  hint 
feel  neryous  about  advancing  his  money.  When  he  gave  that 
answer,  it  was  the  duty  of  Fay  and  his  wife  to  go  further,  and 
communicate  with  the  client  himself,  and  the  Court  can  only  treat 
their  not  doing  so  as  a  conspiracy  with  Clark  against  his  client.. 
It  would  be  an  encouragement  of  fraud  to  apply  the  rules  of  notice, 
which  were  established  for  the  safety  of  mankind,  to  a  transaction 
like  this ;  it  would  be  sanctioning  a  scheme  to  rob  a  man  by  col- 
luding with  his  solicitor.  I  make  these  remarks  on  the  assumption 
that  the  statements  of  Foy  and  his  wife  are  to  be  believed,  but 
were  my  yiew  of  the  law  applicable  to  the  case  different,  I  should 
be  loth  to  act  upon  their  imsupported  statement  against  ClarJcy 
made  after  his  death,  when  he  cannot  contradict  it.  The  affidayit 
of  the  Plaintiff  is  clear  and  distinct  that  he  had  personal  inter- 
views with  Foy  and  his  wife,  and  that  they  told  him  the  property 
was  imsettled  and  unincumbered.  Foy  and  his  wife,  by  their  answer, 
swear  that  they  had  no  personal  communication  with  the  Plaintiff" 
at  all,  but  Foy,  in  his  affidayit,  admits  that  he  may  have  had  such 
communication ;  his  wife  says  nothing  on  the  subject.  After  her- 
husband's  admission  it  was  incumbent  on  her  to  speak,  and  her 
silence  exposes  her  to  strong  observations. 

I  think  it,  then,  clear  that  we  are  bound  to  hold  that  the  Plain- 
tiff had  no  notice  of  the  settlement  until  after  the  execution  of 
the  mortgage  deed,  upon  the  execution  of  which  the  Plaintiff 
acquired  the  legal  estate  as  against  the  husband. 

But  there  is  this  singular  circumstance  in  the  case  as  respects 
the  wife's  legal  estate,  that  although  the  deed  was  acknowledged* 
at  the  time  of  the  execution,  the  certificate  was  not  filed,  owing 
to  the  death  of  Clark ;  and  afterwards  it  was  found  necessary  to 
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have  it  acknowledged  agaia  in  1867,  and  so  the  wife's  legal  estate  L.  JJ. 
vas  not  conveyed  till  after  the  Plaintiff  had  express  notice  of  the  1868 
settlement.  Shabpe 

But  we  have  here  to  consider  the  class  of  cases,  beginning  with        j,^^ 

SamffB  Y.  Foster  (1),  which  establish  that  a  married  woman's  estate       

may  become  bound  by  her  participation  in  a  fraud.  It  is  true  that 
in  Jackson  v.  Sdbhouse  (2)  Lord  Mdon  expressed  a  doubt  whether 
the  Court  would  suffer  the  fraud  of  the  wife  to  give  her  a  power  of 
alienation  against  the  intention  of  the  settlor.  That  was  a  case 
where  there  was  a  settlement  by  which  the  wife  was  expressly  re- 
strained from  anticipation.  But  here  the  same  difficulty  does  not 
occur.  No  settlement  had  been  executed.  The  wife  had  the 
ahsolute  estate,  subject  only  to  the  covenant  of  the  husband.  The 
Plaintiff  advanced  his  money  upon  the  wife's  representation  that 
she  had  the  absolute  interest  As  to  the  equitable  interest,  there- 
fore, he  had  a  prior  right  to  those  claiming  under  the  settlement 
to  prevent  her  from  disappointing  him,  and  he  has  now  obtained 
the  l^al  estate.  I  think  the  Appellants'  case  fails,  and  the  appeal 
nrnst  be  dismissed  with  costB. 

Sir  C.  J.  Selwyn,  L. J. : — 

The  first  point  in  this  case  is,  whether  the  Plaintiff  ought  to  be 
treated  as  having  had  notice  of  the  settlement;  and  as  actual 
notice  is  not  alleged,  this  point  is  narrowed  to  the  question  whether 
the  Plaintiff  ought  to  be  considered  as  affected  by  constructive 
notice.  In  Hewitt  v.  Loosemore  (3),  Lord  Justice  Turner  (then 
Vice-Chanoellor)  described  the  doctrine  of  constructive  notice  as 
being  subject  to  a  well-founded  and  wholesome  limitation ;  and  in 
that  case,  after  speaking  of  the  presumption  upon  which  construe- 
tire  notice  depends,  he  says:  "I  cannot  act  upon  such  a  pre- 
sumption in  the  face  of  the  evidence  which  the  Plaintiff  has 
himself  adduced."  In  the  case  now  before  us,  the  material  evidence 
in  favour  of  the  Plaintiff  is  in  my  judgment  conclusive,  and  is  at 
least  as  strong  as  that  upon  which  the  Lord  Justice  Turner  relied 
in  Hemtt  v.  Loosemore ;  for  the  representations  stated  to  have  been 
made  to  the  Plaintiff  at  and  before  the  time  he  made  his  advance 

(1)9  Mod.  35.  (2)  2  Mer.  483. 

(3)  9  Hare,  449,  455. 
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L.  JJ.       are  not  denied,  and  it  appears  that  the  person  who  was  at  one  time 

1868       employed  by  both  parties  in  the  transaction,  but  by  whom  it  was 

SfilmpB      ^^^  completed,  stated  that  he  should  not  tell  the  PlaintiflF  of  the 

J^'         settlement,  as  it  might  make  him  nervous,  and  cause  him  to 

hesitate  about  advancing  his  money.    Under  these  circumstances, 

I  think  that  the  Plaintiff  cannot  be  considered  as  affected  with 
constructiye  or  any  notice  of  the  settlement  in  question. 

This  renders  it  unnecessary  to  enter  at  any  length  upon  some  of 
the  questions  which  have  been  argued  before  us ;  for  even  if  we 
assume  in  favour  of  the  Appellants  that  the  true  construction  of 
the  settlement  is  that  for  which  they  have  contended,  and  that  it 
did  operate  as  a  settlement  of  the  property  in  question,  then  the 
declaration  made  by  Mrs.  Foy  to  the  intended  mortgagee,  in  order 
to  induce  him  to  advance  his  money,  would  amount  to  what  is 
considered  fraud  in  this  Court,  and  fraud  which  a  married  woman 
is  capable  of  committing,  and  must  in  this  case  he  taken  to  have 
committed ;  and  under  those  circumstances  the  principle  of  the 
case  of  Vauffhan  v.  Vanderstegen  (1)  would  apply  to  the  present  case. 
That  principle  is  concisely  stated  by  the  Master  of  the  Bolls  in 
Hobday  v.  Peters  (2) :  "  This  fraud  entirely  altered  the  case,  and 
by  reason  of  the  fraud  her  contract  might  be  enforced  against  her 
genei-al  property  if  she  had  any ;  that  is,  any  property  held  in 
trust  for  her,  though  not  for  her  separate  use." 

The  Appellants  can  only  claim  through  Mrs.  JFby,  and  their  claim 
is  made  against  the  Plaintiff,  who  must  now  be  considered  as  being 
a  purchaser  for  value  without  notice,  having  the  first  equity  against 
Mrs.  Foy  and  all  persons  claiming  under  her,  and  having  the  legal 
estate. 

Solicitor  for  the  Plaintiff:  Mr.  F.  Eaiton. 
Solicitors  for  the  Defendants :  Mr.  F.  Norris;  Messrs.  Dubois  cfe 
Maynard  ;  Messrs.  Treheme  <&  Wolferstan ;  Mr.  W.  Phillips. 

(1)  2  Drew.  408.  (2)  28  Beav.  354,  360. 


Nov.  12. 


VOL.  IV.]  OHANCEBY  APPEALa  43 


In  re  LEE,  a  Solicitor.    Ex  parte  NEVILLE.  ^  JJ- 

1868 
Solicitor — Ccuh  AccounU^DtUy  to  keep  Accounts, 

lu  acted  as  solicitor  for  N,  in  various  matters,  and  particularly  in  raising 
money  for  him  on  mortgages  and  bills  of  exchange.  He  also  acted  as  receiver 
of  N,*8  rents.  The  course  as  to  the  transactions  for  raising  money  appeared 
to  have  been,  that  on  each  occasion  L.  received  the  money,  retained  out  of  it 
a  sum  agreed  upon  for  his  costs  of  that  transaction,  and  handed  over  the 
balance.  The  rents  which  he  received  were  all  duly  accounted  for,  and  accounts 
settled,  not  including  any  items  for  costs.  After  the  death  of  the  solicitor  a 
large  bill  of  costs  was  sent  in,  which  was  referred  for  taxation.  The  Taxing 
Master  required  a  cash  account,  but  no  sufficient  materials  existed  for  making 
it  oat,  and  the  Taxing  Master  certified  that  nothing  was  due  to  the  solicitor, 
inasmuch  as  he  had  received  laige  sums  of  money,  of  his  disposal  of  which  no 
account  was  furnished : — 

Edd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  bill  of 
costs  aa  taxed  must  be  paid,  for  that  the  principle  of  White  v.  Lady  Lin- 
coin  (1)  did  not  apply  where  the  solicitor  was  not  the  general  agent  of  the 
dient,  so  as  to  be  able  to  receive  the  client's  moneys  at  all  times  without  his 
knowledge,  but  only  received  money  for  him  in  respect  of  sepamte  transac- 
tions of  which  the  client  was  aware  at  the  time,  and  knew  what  was  to  be 
received. 

iSIS  "was  an  appeal  by  Mr.  Neville  from  an  order  of  the  Master 
of  the  Soils  for  payment  of  a  biU  of  costs  to  the  executors  of 
Thomas  Mann  Lee. 

Lee  had  been  employed  by  Neville  as  his  solicitor  generally,  and 
particularly  in  numerous  transactions  for  raising  money  by  mort- 
gages, and  by  bills  of  exchange.  He  also  received  Neville's  rents, 
for  which  no  percentage  was  allowed  him,  but  Neville  paid  him 
&om  time  to  time  a  remuneration  for  his  services.  The  general 
course  in  the  transactions  for  raising  money  appeared  to  haye  been, 
that  Lee  received  the  money  and  paid  over  the  balance  to  Neville, 
after  retaining  a  sum  agreed  upon  for  his  professional  chaiges  in 
the  particular  transaction.  In  1854  there  was  a  settlement  of  the 
rent  account  Neville  at  that  time  paid  Lee  a  large  sum  of  money 
for  his  professional  services,  and  Lee  gave  a  receipt  in  discharge  of 
all  costs  up  to  that  time.  The  rent  accounts,  which  never  included 
any  professional  charges,  were  settled  down  to  the  time  of  Lee's 
death,  which  took  place  in  November,  1859. 

(1)  8  Ves.  363. 
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L.  JJ.  After  Lee's  death,  his  executor,  in  July,  1860,  sent  in  a  bill  of  costs, 

1868  from  1 855,  amounting  to  £1862  lis.  9d.  NevUle  obtained  the  usual 
^J^  order  to  tax  this  bill,  containing  the  common  directions  for  the  exe- 
^^^^  cutor  to  giye  credit  for  all  sums  of  money  received  by  him  or  his 
NEmlE.  testator  on  NevtUe's  account,  and  directing  the  Tsucing  Master  to  cer- 
tify  the  balance.  The  Taxing  Master  required  a  cash  account  to  be 
brought  in.  It  appeared  that  Lee  had  kept  no  books  of  account 
except  a  day-book,  and  that  there  were  no  proper  materials  for  mak- 
ing out  an  account  of  his  receipts  and  ^jments  on  NeviHe'a  behalf. 
The  executor  brought  in  a  cash  account  shewing  Neville  debtor  to  a 
large  amount,  but  it  was  found  wholly  incorrect,  and  an  amended 
account  was  brought  in  with  no  better  result.  The  Taxing  Master 
found,  therefore,  that  he  could  not  take  the  cash  account  The 
bill  of  costs  was  reduced  by  Neville's  proving  some  parts  of  it  paid, 
and  was  ultimately  taxed  at  £748  16s.  5d.  The  Taxing  Master 
certified  tiie  sunount  of  costs  as  taxed,  but  stated  that  as  Lee  had 
received  large  sums  of  money  on  account  of  Neville,  of  which  the 
executor  was  unable  to  render  any  proper  account,  and  the  executor 
had  failed  to  prove  that  there  was  anything  due  from  Neville,  he 
found  that  nothing  was  due. 

The  executor  took  objections  to  this  certificate,  and  ultimately 
the  Master  of  the  EoUs  oi-dered  payment  of  the  taxed  costs,  de- 
ducting the  costs  of  taxation.    Neville  appealed. 

Mr.  Jessely  Q.C.,  and  Mr.  CaldecoU,  for  the  Appellant : — 

This  case  is  governed  by  the  principle  of  White  v.  Lady  Lin- 
coln (1).  Where  a  solicitor  has  had  cash  dealings  with  his  client 
his  bill  of  costs  is  only  an  item  in  the  account  between  them.  It 
is  his  duty  to  keep  proper  accounts,  and  make  out  his  case  by 
proof:  the  onus  is  on  him.  The  cash  account  must  be  taken  under 
an  order  for  taxation :  Cooper  v.  Ewart  (2) ;  and  where,  by  his 
negligence,  the  solicitor  has  made  it  impossible  to  take  it,  he 
cannot  recover  his  costs.  The  circumstances  render  it  extremely 
improbable  that  the  costs  have  not  been  paid. 

Mr.  Southffoie,  Q.C.,  and  Mr.  Freeling,  for  the  executor,  were  not 
called  upon. 

(1)  8  Ves,  363.  (2)  2  Ph.  3G2. 
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Sib  W.  Page  Wood,  LJ.  :—  l.  jj. 

This  appeal  is  founded  on  the  case  of  White  v.  Lady  Lincoln  (1),        1^68 


which  does  not  appear  to  us  to  be  applicable  to  the  case  before  us.  in  re 
We  take  the  facts  to  be  as  they  appear  in  the  certificate  of  the  ex-  „  "*" 
perienced  and  able  Taxing  Master  to  whom  the  taxation  was  referred.  Nsville. 
A  large  bill  of  costs  was  brought  in,  commencing  from  the  year 
1855,  but  it  appeared  that  a  large  portion  of  it  had  been  paid,  and 
the  demand  was  reduced  on  taxation  to  £748  16a.  5d.  The 
Taxing  Master  finds  this  amount  proper  as  to  quantum  of  charge, 
but,  under  the  circumstances,  was  of  opinion  that  it  should  not  be 
allowed,  or,  in  other  words,  ought  to  be  assumed  to  have  been  paid. 
The  solicitor  had  been  employed  by  Mr.  Neville  as  solicitor,  and 
also  as  receiver  of  his  rents,  and  if  no  account  of  the  rents  had 
been  rendered,  the  case  would  have  come  nearer  to  White  v.  Lady 
Lincoln.  He  was  also  employed  in  specific  operations  for  raising 
money  on  mortgage  and  by  discounting  bills,  and  the  usual  course 
was,  that  when  a  bill  was  discounted  the  solicitor  received  the 
money,  atid  the  account  was  settled  there  and  then,  the  solicitor 
retaining  his  remuneration  in  respect  of  that  particular  transac- 
tion, and  handing  over  the  balance  to  the  client.  A  similar  course 
was  taken  as  to  the  mortgage  transactions.  The  circumstances  in 
White  V.  Ijody  Lincoln  were  quite  different.  Lord  Eldon  there 
pointedly  rests  his  judgment  on  Jackson's  being  the  Duke's  general 
agei  *,  bound  in  duty  to  him  to  keep  regular  accounts  of  his  money 
truDsactions,  and  the  same  principle  is  indicated  in  Lord  Rosdyn's 
previous  order.  The  principle  is  founded  on  this,  that,  when  you 
employ  a  man  as  general  agent,  he  can  receive  money  to  an  amount 
Av^ich  you  have  no  means  of  finding  out  unless  he  keeps  regular 
acLv^ants  of  his  receipts  and  payments.  So  here,  if  no  account  of 
the  rents  had  been  furnished,  Lee  must  have  been  charged  with  the 
fall  amount  of  the  rental,  and  would  have  had  to  discharge  himself. 
But  the  case  is  very  different  when  a  solicitor  is  employed  to  raise 
money  on  mortgage,  or  by  discounting  a  bill.  The  client  there  is 
aware  of  the  whole  transaction,  and  knows  what  the  solicitor  re- 
ceives. The  question  then  is,  whether  the  solicitor  is  to  be  deprived 
of  his  costs  because  he  did  not  keep  a  cash  account  of  sums  thus 
received,  from  which  it  was  the  usual  course  of  dealing  between 

(1)  8  Ves.  363. 
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L.  JJ.  the  parties  that  his  costs  of  the  particular  transactions  should  be 
1868  deducted  at  the  time,  and  the  balance  handed  over.  I  think  that 
^^  there  is  no  ground  for  the  contention  that  in  such  a  case  the  onw* 
^■^  is  thrown  on  the  solicitor  to  shew  that  his  costs  in  respect  of  other 
NevS^     matters  have  not  been  paid. 

It  was  urged  then  that,  as  a  matter  of  evidence,  it  ought  to  be 
presumed  that  the  costs  had  been  paid,  but  I  do  not  see  any  suffi- 
cient reason  for  coming  to  such  a  conclusion.  In  1854  there  was 
a  complete  settlement  of  the  rent  account,  and  nothing  was  in- 
cluded for  law  expenses ;  but  it  is  an  undisputed  fact  that  law 
business  had  been  done,  and  to  such  amount  that  Mr.  Neville  gave 
Lee  above  £1000  for  it.  This  shews  that,  concurrently  with  the 
account  then  settled,  there  was  a  running  account  for  professional 
charges,  and  it  is  clear  from  the  documents  produced  that  other 
business  was  done  than  what  was  paid  for  at  the  time  out  of  the 
proceeds  of  the  transactions  to  which  it  related.  The  circum- 
stances of  Mr.  Neville  shew  that  there  was  likely  to  be  a  large 
amount  of  law  business  done  afterwards.  The  question  is,  whether, 
in  these  circumstances,  a  solicitor,  because  he  has  gone  on  not 
'  putting  down  every  sum  which  he  receives,  is  to  have  it  presumed 
against  him  that  his  costs  have  been  paid.  It  was  pressed  upon 
us  that,  but  for  Mr.  Neville's  having  kept  some  vouchers,  he  would 
have  had  to  pay  over  again  a  large  part  of  the  costs  which  he  had 
already  paid.  That  is  nothing  more  than  we  are  all  liable  to  '^  we 
do  not  keep  receipts  for  articles  supplied  by  tradesmen.  Foi  any 
one  engaged  in  business  not  to  keep  accounts  is  blameable,  but  it 
is  not  a  breach  of  duty  towards  another  person  such  as  ought,  in 
the  absence  of  actual  fraud,  to  be  visited  with  the  consequences  "^ 
fraud,  unless  the  party  omitting  to  keep  them  stands  in  the  reU  .on 
of  general  agent  to  the  other. 

Sir  C.  J.  Selvityn,  L.J. : — 

To  see  whether  the  case  of  White  v.  Lady  Lincoln  (1)  applies,  we 
must  look  at  the  nature  of  the  employment^of  the  solicitor,  and  it 
is  clear,  from  Mr.  Neville's  own  evidence,  that  Lee  received  rents 
for  Mr.  NemBe,  and  also  received  moneys  in  respect  of  separate 
transactions  on  mortgages  and  bills,  but  was  not  his  general  agent. 

(1)  8Ves.363. 
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No  regular  bills  of  costs  were  delivered  as  to  these  transactions,       L.  JJ. 
bat  sums  for  costs  were  deducted  from  the  moneys  raised.    It  is        186S 
admitted  that  there  was  a  settlement  of  accounts  in  April,  1854,       j^  ^^ 
which  appears  to  have  been  on  a  similar  footing,  a  sum  having        ^^' 
been  paid  for  costs  without  the  delivery  of  any  bill ;  but,  looking     Neville. 
at  the  receipt,  the  payment  evidently  was  only  in  discharge  of 
costs  up  to  that  time.    It  is  dear,  then,  that  the  course  was  not 
to  settle  the  costs  for  general  professional  business  at  the  times 
when  the  costs  of  particular  transactions  for  raising  money  were 
settled.    A  rent  account  was  carefully  settled  in  1854,  and  the 
balance  paid«  the  account  not  including  any  professional  chaises, 
though  it  is  dear  that  professional  business  had  been  done.     No 
presumption  that  such  business  has  been  paid  for  can  be  raised 
from  Mr.  Neville's  vague  affidavit  that,  he  paid  various  sums  on 
account  of  costs,  not  specifying  when,  nor  shewing  any  reason  why 
he  cannot  prove  the  amounts. 

Solicitors :  Mr.  Mayhew  ;  Messrs.  TotTy  Janeway,  dk  TagarU 


Nov.  10. 


Ek  parte  SQUIRE.    In  re  GOULD  WELL.  L.  JJ. 

1868 
Evidence — Ad  tf  Bankruptcy — Unstamped  and  unregistered  Creditors^  Deed, 

An  assignment  of  the  whole  of  a  debtor's  property  for  the  benefit  of  cre- 
ditors may  be  given  in  evidence  as  an  act  of  bankruptcy,  though  unstamped, 
and  not  registered  under  the  Bankruptcy  Act^  1861. 

Pans/ard  v.  Walton  (1)  followed. 

IHIS  was  an  appeal  from  a  decision  of  the  Judge  of  the  County 
Court  at  Beverley,  refusing  to  annul  an  adjudication  in  bankruptcy 
in  his  Court. 

On  the  30th  of  June,  186S,  Oovldwdl  assigned  all  his  property 
to  John  Blyth  by  a  deed  in  the  form  of  schedule  D.  to  the  Bank- 
rvtptey  Ad,  1861.    This  deed  was  never  stamped  or  registered. 

On  the  8th  of  July,  Squire,  who  was  a  creditor  of  Oouldwdl, 
filed  a  petition  for  adjudication  of  bankruptcy  against  him  in  the 

(1)  Law  Bep.  8  C.  P.  167. 
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L.JJ.      Leeds  District  Court,  proceeding  on  the  execution  of  the  above 

1868       deed  as  an  act  of  bankruptcy ;  and  on  the  following  day,  the  9th 

Ex^e     of  July,  Oovldwdl  was  adjudicated  bankrupt. 

kSquibe.  Qjj  i\^Q  gg^jj^e  gi]^  Qf  July,  but  at  an  earlier  hour  in  the  day, 

Goiiu)WKLL.  OouldweU  was  made  bankrupt  on  his  own  application  to  the  County 

""""       Court  at  Beverley. 

On  the  21st  of  August,  the  County  Court  Judge  refused  an 
application  to  annul  the  County  Court  adjudication,  being  of 
opinion  that  as  the  deed  of  assignment  had  not  been  stamped  or 
registered,  it  was  not  admissible  in  evidence  as  an  act  of  bankruptcy, 
and  that  the  Leeds  adjudication,  therefore,  was  invalid. 
Squire,  who  was  assignee  under  the  Leeds  bankruptcy,  appealed. 

Mr.  De  Oex,  Q.C,,  for  the  Appellant: — 

An  adjudication  on  the  bankrupt's  own  application  ought  to  be 
set  aside  in  favour  of  one  on  the  application  of  a  creditor,  which 
is  more  advantageous  to  creditors,  as  it  relates  back  and  will  defeat 
the  deed  of  assignment.  The  adjudication  before  the  Commissioner 
was  good,  for  the  unstamped  and  unregistered  deed  is  admissible 
in  evidence  for  the  purpose  of  treating  it  as  an  act  of  bankruptcy : 
Ex  parte  Wendey  {\)\Ex  parte  Potter  (2) ;  Ponsford  v.  WaUon  (3). 

Mr.  Jemmdt,  contra. 

Sir  W.  Page  Wood,  L.  J. : — 

The  Court  has  an  inclination  in  favour  of  any  reasonable  appli- 
cation by  creditors  to  substitute  an  adjudication  on  the  petition  of  a 
creditor  for  one  on  the  bankrupt's  own  application.  Here  we  have 
not  any  considerable  creditor  who  wishes  matters  to  proceed  under 
the  bankrupt's  own  adjudication ;  and  unless  there  is  some  objectiou 
to  the  adjudication  in  the  Court  of  Bankruptcy  it  ought  to  prevail. 
If  we  saw  any  good  reason  for  supposing  it  invalid,  we  should  not 
interfere  in  the  way  now  asked.  But  we  entertain  a  strong  opiniou 
that  the  decision  in  Ponsford  v.  Walton  ought  to  be  followed.  It 
proceeds  on  this  ground,  that  an  unstamped  deed  passes  the  estate, 
and  although,  until  stamped,  it  cannot  be  received  in  evidence  for 

(1)  1  D.  J.  &  S.  273.  (2)  13  W.  R.  189. 

(3)  Law  Rep.  3  C.  P.  167. 
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the  purpose  of  giving  it  efifect,  or  supporting  any  claim  under  it,       L.  Jj. 
and  the  Court  is  bound  to  take  notice  of  its  being  unstamped  even        1868 
if  the  objection  is  not  taken  by  the  parties,  yet  it  may  be  admitted     E^parte 
in  evidence  to  shew  that  the  grantor  has  committed  a  fraudulent      8^^'ib«- 
act ;  the  object  of  the  person  who  produces  the  deed  not  being  to  Gouldwell. 
give  it  effect  or  shew  it  to  be  a  good  deed. 

Sib  C.  J.  Selwyn,  L.J. : — 

I  agree,  for  the  reasons  stated  by  the  Lord  Justice,  that  there 
ifl  no  reason  for  supposing  the  Leeds  adjudication  invalid. 

The  question  which  of  the  two  adjudications  ought  to  stand  there- 
fore turns  on  the  question  of  convenience :  Ex  parte  Layton  (1). 
The  balance  of  convenience  in  the  present  case  is  plainly  in 
&Tonr  of  the  Appellant,  as  the  deed  of  assignment  can  be  set 
aside  under  the  creditors'  adjudication,  and  not  under  the  other ; 
and  the  relation  back  of  the  adjudication  may  be  a  great  advan- 
tage fo  the  creditors. 

Solicitors :  Messrs.  Patenon,  Snow,  dt  Bumey  ;  Messrs.  Lairiberi 


Ex  parte  ENGLISH  AND  AMERICAN  BANK.  L.  JJ. 

In  re  ERASER,  TRENHOLM,  &  CO.     .,  iscs 


Jjankruptey — Creditors*  Deed — Proof — Secured  Creditor — Security  hdonging  to       ^ocA^. 
the  Bankrupt  and  a  Third  Person, 

A  firm  in  Charleston  applied  to  a  firm  in  Liverpool  to  raise  the  necessary 
fands  for  the  purchase  of  cotton  in  America  for  sale  in  England^  at  the  risk 
of  certain  specivlatorB  for  whom  they  acted,  and  the  Liverpool  firm  applied  to 
an  English  bank  for  an  advance  for  that  purpose.  An  arrangement  was 
acoordingiy  made,  under  which  the  Charleston  firm  drew  upon  an  American 
branch  of  the  bank  for  the  amount  required,  purchased  the  cotton,  consigned 
it  to  the  Liverpool  firm,  druw  bills  upon  that  firm,  and  indorsed  them  to  the 
hank.  At  the  same  time  the  cotton  was  consigned  to  the  LiverpMl  firm,  who 
accepted  the  bills  drawn  upon  them  by  the  Charleston  firm,  and  the  bills  of 
lading  were  indorsed  by  the  Clkarleston  firm  to  the  bank  as  security  for 
their  advance.    Afterwards  the  Liverpool  and   Charleston  firms    became 


(1)  6  Vea.  434. 
Vou  IV.  E 
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L.  J  J.  insolvent.  TThe  value  of  the  cotton  was  insufficient  to  cover  the  acceptances  of 

1868  *^®  Liverpool  firm : — 

.^v-'  Hddf  that  the  transaction  was  a  joint  adventure  of  the  Charleston  and 

Ex  parts  lAverpodl  firms,  and  that  they  were  jointly  interested  in  the  cotton,  and 

XumtcAK^  consequently  that  the  hank  could  prove  against  the  estate  of  the  Liverpool 

Bakk.  finn  for  the  sum  advanced  without  giving  up  their  security. 

TRENHOLjr  AHLS  was  an  appeal  from  a  decision  of  Mr.  Registrar  Thring, 
andCo.  sitting  as  Deputy  Commissioner  of  the  Liverpool  District  Court  of 
Bankruptcy. 

In  March,  1867,  Fraser,  Trenholm,  &  Co.  were  extensive  mer- 
chants at  Liverpool^  and  John  Fraser  dk  Co.  were  their  agents  and 
correspondents  in  Charleston  in  America;  but  the  two  firms,  although 
partly  composed  of  the  same  partners,  were  separate  and  distinct. 

About  that  time  certain  persons  in  Americay  who  were  specu- 
lating in  cotton,  applied  to  the  firm  in  Charleston  to  purchase 
cotton  for  sale  in  England,  at  the  risk,  and  for  the  profit,  of  the 
speculators ;  and  the  Charl^ton  firm  instructed  the  Liverpool  firm 
to  raise  the  necessary  funds. 

The  Liverpool  firm  accordingly  applied  to  the  English  and 
American  Bank  for  a  letter  of  credit  on  their  agents  in  New  Yorh^ 
in  favour  of  the  Charleston  firm,  to  the  extent  of  £50,000,  to  be 
used  in  the  purchase  of  cotton  to  be  shipped  to  the  Liverpool  firm, 
but  the  bills  of  lading  to  be  indorsed  to  the  bank;  and  the  Liverpool 
firm  were  to  accept  drafts  of  the  Charleston  firm  to  the  same  amount, 
which  were  also  to  be  indorsed  to  the  bank  in  London,  to  meet  the 
drafts  upon  the  bank. 

The  bank  agreed  to  this  proposal,  and  gave  a  letter  of  credit 
upon  their  branch  in  New  York,  in  the  following  terms : — 

''London,  26th  March,  1867. 

''  To  the  English  and  American  Batik,  Limited,  New  York. 

"  Grentlemen, — We  hereby  authorize  Messrs.  John  Fraser  &  Co., 
of  Charleston,  to  draw  on  you  at  short  for  account  of  Messrs. 
Fraser,  Trenholm,  &  Co.,  of  Liverpool,  for  any  sum  not  exceeding 
in  all  the  sum  of  £50,000  sterling,  or  the  equivalent  thereof  in 
United  States  gold  coin  or  current  funds,  for  the  invoice  cost 
of  cotton  to  be  purchased  for  account  of  whom  it  may  concern, 
and  to  be  shipped  to  Liverpool. 

''  The  bills  must  be  drawn  in  Charleston  prior  to  the  1st  day  of 
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October,  1867,  and  advice  thereof  given  to  you  by  telegraph,  and      L.  jj. 
also  by  letter,  accompanied  by  bills  of  lading  filled  up  to  order  of        1868 
the  shipper,  and  blank  indorsed,  with  abstract  of  invoice  thereon     Exparte 
for  the  property  shipped  as  above,  together  with  the  drafts  of  ^ambSjan^ 
Messrs.  John  Fraser  &  Co,  upon  Messrs,  Fraser^  Trenholm,  &  Co.,      Bakk. 
payable  in  London  at  fifty-five  days'  sight,  for  the  sum  so  advised     p^^"^ 
in  its  equivalent  in  sterling  to  be  indorsed  thereon  by  you.  Trbnhouc, 

''All  the  bills  of  lading  issued,  except  one  retained  by  the        — — ' 
captain  of  the  vessel,  to  be  forwarded  direct  to  you  upon  the  com- 
pletion of  shipments,  but  within  one  month  from  the  date  of  the 
drafts. 

"And  we  do  hereby  agree  with  the  drawers,  indorsers,  and  hona 
jide  holders  of  bills  drawn  in  compliance  with  the  terms  of  this 
credit^  that  the  same  shall  be  duly  honoured  on  presentation  at 
your  office  in  New  York. 

"  We  are,  &c., 
''  The  English  and  American  Bank,  Limited^ 
"  by  8.  Oray^  Manager. 

^'NX. — Insurance  to  be  effected  by  Messrs.  JV-oser,  Trenhdm^ 
&  Oo^  at  Liverpool'' 

Fraser,  Trenholm,  dt  Co.,  at  the  same  time  addressed  the  follow- 
ing letter  to  the  bank : — 

''  Liverpool,  27th  March,  1867. 

"  Gentlemen, — Having  received  from  you  the  letter  of  credit,  of 
which  a  copy  is  annexed,  we  hereby  agree  to  its  terms,  and  in 
consideration  thereof,  and  of  your  accepting  the  drafts  drawn  in 
tenns  thereof,  we  bind  ourselves  to  accept  on  presentation  the 
drafts  of  Messrs.  John  Fraser  &  Co.,  payable  in  London  at  fifty-five 
days'  sight,  upon  us  for  the  amounts  of  the  drafts  drawn  by  them 
under  the  said  credit  upon  your  New  York  house,  and  to  pay  the 
same  at  or  before  maturity,  but  only  upon  condition  that  the 
drafts  upon  us  shall  not  be  negotiated,  but  shall  be  held  against 
your  acceptances  and  collateral  securities  in  your  possession,  and 
we  hereby  give  you  a  specific  daim  and  lien  on  aU  goods,  and  the 
proceeds  thereof,  in  respect  of  which  you  may,  in  London  or  New 
York,  make  any  advances  or  come  under  any  engagement  under 
the  said  credit,  on  all  policies  of  insurance  on  such  goods,  and  on 
aU  Inlls  of  lading  given  therefor,  with  full  power  and  authority  to 

JB2  ,  "1 
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L.  JJ.  take  possession  and  dispose  of  the  same  at  discretion,  unless  on 

1868  application  we  famish  you  with  other  security  satisfactoiy  to  you. 

EjTparte         "  We  further  agree  that,  in  the  case  of  drafts  drawn  upon  us  in 

^^^EraoAN^  *^®  8^^^  ^^  current  funds  of  the  Uniiei  States  of  America,  we  shall 

Bank.  pay  the  same  in  sterling  at  your  rate  in  New  York  for  the  fifty- 

j^^^  five  days'  sight  bills  at  the  time  your  manager  there  shall  provide 

TjttKNHOLM,    for  the  bills  drawn  under  the  said  credit,  and  as  indorsed  by  him 
AND  Co.  ^ 
on  the  drafts  upon  us  herem  referred  to. 

'^The  marine  insurance  is  to  be  done  by  us  in  Liverpool^  and  the 

policies  deposited  with  you,  and  your  charge  for  commission  is  to 

be  1  per  cent. — We  are,  &c., 

''Fraser,  Trenholm,  &  Cor 

In  pursuance  of  this  arrangement  the  Oharlestan  firm  drew  on 
the  branch  of  the  English  and  American  Bank  at  New  York  for 
£50,000,  and  handed  to  them  drafts  on  the  Liverpool  firm  to  that 
amount,  which  were  afterwards  duly  accepted,  and  at  the  scime 
time  indorsed,  to  them  bills  of  lading  for  2761  bales  of  cotton. 
Before  the  bills  became  due  the  Liverpool  firm  stopped  payment, 
and  their  estate  was  wound  up  under  an  inspectorship  deed  re- 
gistered under  the  Bankruptcy  Act,  1861.  Shortly  afterwards  the 
Charleston  firm  also  failed,  and  their  estate  was  wound  up  under 
the  insolvent  laws  of  South  Carolina.  There  was  no  conflict  between 
the  English  and  American  law  upon  the  subject  now  in  dispute. 
The  cotton  was  sold  by  mutual  arrangement^  and  produced  less 
than  the  amount  of  the  bills. 

The  British  and  American  Bank  claimed  to  prove  against  the 
estate  of  the  Liverpool  firm  of  Fraser,  Trenholm,  dk  Co.  for  the  full 
amount  of  the  debt  of  £50,000,  without  bringing  the  amount  of 
their  security  into  account,  on  the  ground  that  the  cotton  pledged 
to  them  was  not  the  sole  property  of  the  Liverpool  firm. 

The  Eegistrar  was  of  opinion  that  the  Liverpool  firm^^had,  in  sub- 
stance, the  sole  property  in  the  cotton,  and,  consequently,  that  the 
English  and  American  Bank  could  not  prove  for  the  debt  against 
their  estate  without  bringing  the  amount  of  their  security  into 
account.    The  bank  appealed  &om  this  decision. 

An  affidavit  was  filed  on  behalf  of  the  Bespondents  by  C.  K. 
Pricleau,  a  member  of  the  Liverpool  firm,  which  made  the  fol- 
lowing statements : — "  The  2761  bales  of  cotton  were  purchased  by 
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Join  Frcaer  &  Co.  on  behalf  of  themaelves  and  my  firm  of  Fraser,       u  JJ. 
Trenhdmy  db  Co.,  but  by  the  instructions  and  at  the  risk  of  the       1868 
finns  and  persons,  and  in  the  proportions  following:" — ^He  then     Exparte 
set  out  a  table  of  the  bales  of  cotton,  with  the  names  of  the  persons  ^lAwaBBioA.^^ 
by  whose  instructions  they  were  shipped,  and  proceeded : — ^^  None       Bank. 
of  the  last-mentioned  firms  or  persons  were  the  owners  of,  or  gave      f^m 
any  consideration  for,  the  said  cotton.     The  consideration  for  it    Tbenholw, 
was  fully  paid  by  the  said  firms  of  /.  Fra^er  (&  Co.  and  Fraser,       '—  ' 
Trenhdm,  &  Co.  .  The  bills  of  lading  were  forwarded  by  the  New 
York  branch  of  the  said  bank  to  the  manager  of  the  said  bank  at 
lAverpooL     In  the  ordinary  course  of  business  the  bills  would  have 
been  paid  by  my  said  firm  of  FraseVy  Treiiholm,  dk  Co.,  and  the 
bank  would  thereupon  have  handed  over  the  bills  of  lading  to  my 
sftid  firm,  my  said  firm  would  then  have  sold  the  cotton,  and,  after 
deducting  the  amount  paid  on  the  bills,  and  allowances,  commis- 
siou  and  expenses  in  respect  of  the  cotton,  would  have  paid  the 
profits  to,  or  received  the  loss  on  the  said  transaction  from,  the 
said  firms  and  persons  at  whose  risk  the  cotton  was  bought ;  and  I 
say  that  the  said  firms  and  persons  had  no  other  interest  in  the 
cotton  than  that  they  were  entitled  to  receive  the  profit,  and  liable 
to  make  good  the  loss,  on  the  purchase  and  sale  thereof." 

"  The  said  firms  of  John  Fraser  &  Co.  and  JFVoser,  Trenhdm,  & 
Co.  had  paid  for  the  said  cotton,  and  had  respectively  a  right  to 
pledge  the  same  against  the  firms  and  persons  at  whose  risk  it  had 
been  purchased,  as  aforesaid,  to  the  full  value  thereof,  to  secure 
the  repayment  of  the  purchase-money  of  the  said  cotton,  and  their 
commission  and  expenses,  and  also  by  way  of  indemnity  against 
the  acceptance  of  the  drafts  aforesaid." 

Mr.  W.  F.  Robinson,  and  Mr.  Cohen  (of  the  Common  Law  Bar), 
for  the  Appellants : — 

The  rule  is  well  established  in  Bankruptcy,  that  a  creditor  who 
has  a  security  from  a  third  person,  or  a  security  which  belongs 
jointly  to  the  bankrupt  and  a  third  person,  can  prove  for  the  whole 
debt  without  giving  up  his  security :  Ex  parte  Parr  (1) ;  Fix  parte 
Shepherd  (2) ;  Ex  parte  Turney  (3) ;  In  re  Plummer  (4)v  In  the 
present  case  the  cotton  was  not  the  sole  property  of  the  Liverpool 

(1)  1  Rose,  76.  (3)  3  M.  D.  &  D.  576. 

(2)  2  M.  D.  &  D.  204.  (4)  1  Pb.  66» 
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Ambrican 
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L.  JJ.      firm.    The  transaction  was  a  joint  adventnre  of  the  Charleston  and 
1868       Liverpool  firms,  and  the  cotton  belonged  to  them  jointly,  subject 
Exparie     to  the  rights  of  the  original  speculators,  who  might  at  any  time 
have  paid  the  price  and  commission,  and  redeemed  the  cotton. 
Bank.       xhis  appears  from  the  affidavit  of  Mr.  Prioleau  filed  on  behalf  of 

FbI^'e,     the  Respondente. 
Tbenbolm, 
^^^'         Mr.  De  Oex,  Q.C.,  for  the  trustees  of  Fraser,  Trenhdm,  &  Co,  ;— 

The  statement  in  the  affidavit  of  Mr.  Prideau  relied  upon  by 
the  Appellants,  must  be  taken  in  connection  with  the  undisputed 
'facts  of  the  case  as  appearing  on  the  rest  of  that  affidavit  and  the 
other  evidence.  The  purchase-money  was  paid  by  the  Charleston 
and  Liverpool  firms  only  in  the  sense  of  its  having  been  raised  by 
means  of  the  biUs  drawn  by  one  firm  and  accepted  by  the  other. 
There  was  no  money  or  other  consideration  belonging  to  the  two 
firms  which  passed  to  the  vendors  of  the  cotton.  There  was  no 
partnership  between  the  firms,  nor  was  there  a  single  joint 
creditor  of  the  two ;  so  that  even  on  that  ground  the  application 
of  the  authority  of  In  re  Plumtner  (1)  (if  otherwise  applicable,  as  it 
clearly  is  not)  would  be  excluded.  Nor  is  there  any  pretence  for 
saying  that  the  cotton  was  joint  property.  It  was  purchased 
and  paid  for  by  the  Charleston  firm,  who  consigned  it  to  the 
Liverpool  firm  for  sale,  and  drew  upon  that  firm  against  the 
proceeds,  on  which,  of  course,  the  Liverpool  firm  were  entitled  to 
a  lien  for  their  indenmity  against  their  acceptances.  That  there 
were  speculators  behind  the  Charleston  firm,  to  whom  that  firm 
might  have  to  account,  or  that  there  were,  on  the  other  hand,  prior 
incumbrancers,  like  the  Appellants,  whose  charge  overrode  every 
other,  makes  no  difference  as  to  the  title  to  the  cotton  subject  to 
that  prior  charge.  The  criterion  is,  whether,  if  the  debt  were  paid 
by  the  bankrupt's  estate,  the  mortgaged  property  would  belong  to 
that  estate  against  which  the  proof  is  tendered :  Ex  parte  Tumey  (2). 
Here,  if  the  Appellants  were  paid  off  by  the  Liverpool  firm,  the 
cotton  would  at  least  have  belonged  to  that  firm  as  a  security  for 
repaying  to  them  the  amount  of  their  acceptances;  and  as  this 
amount  exceeded  the  value  of  the  cotton,  their  property  in  it  was 
absolute.    The  transaction  was  simply  this : — The  Charleston  firm 

(1)  1  Ph.  66.  (2)  8  M.  D.  &  D.  67C. 
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drew  bills  upon  the  Liverpool  firm,  and  mortgaged  the  cotton  to 
them  to  cover  their  acceptances  and  the  commission,  and  the 
Liverpool  firm  sub-mortgaged  their  security  to  the  bank  to  meet 
ttie  bills  drawn  on  the  bank  by  the  Charleston  firm  under  the 
letter  of  credit.  And  as  the  cotton  was  mortgaged  to  the  Liver" 
foct  firm  for  more  than  its  yalue,  no  one  had  any  interest  in  it 
behind  that  firm.  Even  if  the  two  firms  had  (which  they  had  not) 
a  joint  interest  in  the  cotton,  that  joint  interest  would  be  subject 
to  the  exhaustive  antecedent  charge  or  lien  of  the  Liverpool  firm 
as  an  indemnity,  and  would  be  as  immaterial  as  any  other  posterior 
interest  The  result  is,  that  the  bank  had,  by  express  contract,  the 
same  equity  against  the  cotton  which  the  bill-holders  had  without 
express  contract  in  Ex  parte  Waring  (I),  and  it  therefore  is 
important  to  see  how  Lord  Eldon  deals  with  the  proof  in  that  case. 
The  terms  of  the  order  drawn  up  by  his  direction  are  set  out  in 
the  note  to  Powles  v.  Hargreaves  (2),  and  from  them  it  appears 
that  the  proofs  which  had  been  admitted  against  the  estates  both 
of  the  drawers  and  the  acceptors,  were  in  each  instance  reduced  by 
the  amount  of  the  proceeds  of  the  securities. 

Mr.  Benjamin^  on  the  same  side : — 

The  speculators  in  America,  at  whose  risk  the  cotton  was  pur- 
chased, were  not  the  owners  of  the  cotton  when  purchased.  They 
did  not  buy  it,  they  never  had  it,  nor  could  they  in  any  way  have 
recovered  it.  The  Charleston  firm  entered  into  the  contracts  for 
purchase,  but  were  unable  to  carry  this  contract  out  themselves, 
and  made  a  sub-contract  with  the  Liverpool  firm  that  upon 
that  firm  finding  the  purchase-money  the  cotton,  when  bought, 
should  be  consigned  to  them.  The  Liverpool  firm,  therefore,  had 
the  sole  property  in  the  chattel.  They  were  able  to  pledge  it 
without  the  consent  of  the  Charleston  firm,  and  might  have  re- 
deemed it  without  any  communication  with  them.  If  the  trustees 
of  the  Liverpool  firm  had  paid  the  amount  in  full  to  the  bank,  the 
cotton  would  have  belonged  to  the  estate  of  that  firm,  and  to  no 
other:  HaUiday  v.  Holgaie  (3) ;  Lindley  on  Partnership  (4). 
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Mr.  W.  F.  Bcbinson,  in  reply. 

(1)  19  Ves.  345. 

(2)  8D.M.  &G.446,n. 


(3)  Law  Rep.  3  Ex.  299. 

(4)  Page  1163. 
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Sir  W.  Page  Wood,  L  J.  :— 

The  arguments  which  have  been  addressed  to  us  have  been  very 
iDgenious,  but  are  not  in  accordance  with  the  facts,  which  are 
extremely  simple. 

The  question  is,  who  are  the  persons  interested  in  this  cotton  ? 
If  it  is  not  the  bankrupts  alone,  the  bankrupts  being  jointly 
interested  with  one  or  more  other  persons,  it  is  agreed  that  the 
creditors  would  be  entitled  to  prove  without  giving  up  the  value  of 
the  security.  The  state  of  the  case  is  this,  and  I  am  content  to 
take  it  on  the  aflSdavit  of  Mr.  Prioleau,  the  letter  of  credit,  and  the 
arrangement  set  out  in  the  petition.  It  appears  that  certain 
speculators  gave  orders  to  an  American  house  to  buy  cotton  for 
them,  and  to  sell  it  for  them,  the  speculators  to  have  the  surplus, 
if  any,  and  engaging  to  pay  the  deficiency  if  it  should  be  sold  at  a 
loss.  That  makes  it  the  'property  of  those  who  gave  the  order. 
The  effect  of  what  they  do  is  this — they  employ  an  agent,  who 
advances  the  price  for  them,  but  he  only  advances  it  by  way  of 
charge,  not  by  way  of  making  himself  the  owner,  he  being  entitled 
to  demand  of  his  principal  the  difference  in  case  of  any  deficiency ; 
and  if  there  is  any  surplus  he  is  to  hand  it  over  to  his  principals 
because  it  is  their  cotton.  Mr.  Prioleau  states  it  exactly  in  that 
way  in  his  affidavit.  [His  Lordship  read  the  passage  in  the 
aflidavit  stated  above,  and  continued: — ]  That  is  really  the 
whole  of  the  case.  The  American  and  Liverpool  firm  together,  as 
co-adventurers,  enter  into  this  speculation  on  behalf  of  the 
purchasers,  and  the  American  firm  and  the  Liverpool  firm  enter 
into  an  arrangement  by  which  the  Liverpool  firm  undertakes  to  find 
the  money,  and  the  American  and  Liverpool  &rms  pledge  the  cotton 
and  all  their  interest  in  it,  namely,  an  interest  by  which  they  are 
entitled  to  sell  the  property,  and  to  pay  the  commission  due  to  them- 
selves jointly,  and  hold  any  surplus  for  the  original  speculators. 

That  brings  the  case  within  those  where  the  thing  pledged  is 
not  the  property  of  the  bankrupt  alone,  but  the  property  of  the 
bankrupt  and  some  other  person,  and  in  such  circumstances  the 
creditor  may  make  his  proof  without  deducting  the  value  of  his 
security.  It  seems  to  us,  therefore,  that  the  learned  Registrar's 
decision  is  wrong,  and  that  the  bank  are  entitled  to  prove  against 
the  bankrupts'  estate  without  deducting  the  value  of  their  security. 
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Sir  C.  J.  Selwtn,  L J. :—  L.  jj. 

The  persons  under  whose  instmctions  the  cotton  was  shipped        J^ 


must,  in  my  judgment^  be  taken  to  be  the  purchasers  of  the  cotton     Ex  parte 
in  question.     It  was  not,  and  cannot  be,  denied  that  they  could  at    American 
any  time  have  obtained  possession  of  the  cotton  by  paying  the  price         *^^' 
and  the  commission  due  on  it.    I  avoid  the  use  of  the  contested      Fuaslk, 
word  "  property/'  but  these  purchasers  clearly  have  an  interest  as      AXD^cor* 
owners  of  the  cotton.     If  payment  be  necessary  to  constitute  what        ^~ 
is  called  "property,"  then  jFVowr,  Trenhclm,  &  Co.  Ixave  never 
made  any  payment,  but  the  cotton  has  been  paid  for  by  the  bank. 
If  possession  be  necessary  to  constitute  what  is  called  "  property," 
then  it  was  part  of  the  original  contract  that  these  bills  of  lading 
should  be  delivered  to  the  bank,  and  they  have  been  delivered  to 
them  and  retained  by  them.     Then  if  we  refer  to  the  agency  or 
instrumentality  by  which  this  arrangement  was  carried  into  eflTect, 
we  find  that  the  bills  of  lading  were  delivered  to  the  bank,  not 
by  the  Liverpool  house,  but  by  the  American  house,  and  that,  in 
point  of  fact,  throughout  the  whole  transaction,  the  intermediate 
agency  has  always  been  the  agency  of  the  two  firms  jointly,  and 
not  of  the  Liverpool  firm  solely. 

The  only  remaining  argument  is,  that  the  interest  of  the  bank 
is  in  the  nature  of  a  sub-mortgage  of  a  mortgage.  I  have  already 
disposed  of  that  when  I  said  that  it  was  part  of  the  terms  origi- 
nally stipulated  for  by  the  bank  that  they  should  have  the  pos- 
session of  the  bills  of  lading  which  represent  the  cotton.  I  agree 
therefore,  that  the  order  must  be  discharged,  but  there  will  be  no 
costs. 

Solicitors  for  the  Appellants :  Messrs.  JVeW,  Boscoe,  d  Co.,  for 
Messrs.  Batenon,  Bobinson,  &  MorriSy  Liverpool. 

Solicitors  for  the  Kespondents:  Messrs.  Oreffory,  RowUfes, 
&  Bawhy  for  Messrs.  EuUy  Stone,  d  Fletcher ,  Liverpool. 
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18GS 

^^y^  Bankruptcy  Act,  1861,  s,  192 — Companies  Act,  1862,  «.  75 — Deed  of  Arrangement 

iVor/7.  ly  Contrtbutory-^Amount  of  Debt— Future  CaUs—Assent  of  Creditors. 

A  oontributory  of  a  company  in  ooune  of  winding  up  executed  a  deod 
of  arrangement  with  his  creditors,  and  entered  the  company  as  creditors 
only  for  a  call  of  £5  per  share  which  had  been  made.  He  was  liable  to  be 
called  on  for  £35  per  share  more,  and  calls  to  that  amount  were  afterwards 
made.  If  the  company  had  been  entered  as  creditors  for  tiiis  whole  amount, 
the  dissenting  creditors  would  have  been  the  majority  in  value. 

The  debtor  subsequently  alleged  a  set-off  against  the  calls,  which  he  had 
not  stated  on  the  application  for  registration : — 

Eeldf  that  the  company  ought  to  have  been  entered  as  creditors  for  the 
estimated  amount  of  the  future  calls,  as  well  as  the  call  already  made,  being 
the  amount  proveable  in  bankruptcy  according  to  the  Companies  Act,  1862, 
s.  75,  that  the  deed,  therefore,  was  not  assented  to  by  the  majority  required 
by  the  Bankruptcy  Act,  1861,  s.  192 ;  and  was  not  binding  on  a  dissentient 
creditor. 

IHIS  was  a  motion  by  a  debtor  who  had  executed  a  creditors' 
deed  to  discharge  an  order  of  Mr.  HazliU,  acting  for  Mr.  Com- 
missioner Holroydf  allowing  execution  to  issue  notwithstanding  the 
deed. 

In  June,  1866^  M.  LaJUte  commenced  an  action  against  Picker- 
ing  on  a  bill  of  exchange  for  £2032.  The  Defendant  pleaded,  and 
the  action  was  tried  at  the  Summer  Assizes  in  1866,  and  a  verdict 
enteied  for  the  Plaintiff  subject  to  a  special  case,  which  was 
argued  in  November,  1867,  and  judgment  given  for  the  Plaintiff. 
On  the  19th  of  February,  1868,  the  sheriff  proceeded  to  arrest  "the 
debtor,  but  was  prevented  doing  so  by  the  debtor  producing  his 
protection  under  a  deed  of  arrangement  dated  the  30th  of  May, 
1867. 

In  this  deed  the  debts  were  stated  to  amount  to  £933,000. 
The  International  Contract  Company,  an  order  for  winding  up 
which  had  been  made  in  July,  1866,  was  entered  as  a  creditor  for 
£50,725,  and  as  not  assenting,  this  sum  being  the  amount  of  a  call 
of  £5  per  share  on  10,145  shares,  Pickering  had  been  owner  of 
that  number  of  shares,  but  was  ultimately,  some  time  after  the 
execution  of  the  arrangement  deed,  settled  as  a  contributory  for 
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6645  shares  only.    At  the  time  when  the  arrangement  deed  was       L.  Jj. 
executed  the  only  unpaid  call  that  had  been  made  was  for  £5  per        ises 
share;  but  the  shares  being  £50  shares  on  which  only  £10  per     Exparte 
share  had  been  paid,  there  was  a  liability  to  future  caUs  to  the    PicR"»*Na. 
amount  of  £35  per  share,  and  calls  to  the  full  amount  were    PicKxitiNG. 
actually  afterwards  made.     If  the  Intemaitonai  Contract  Company 
had  been  entered  as  a  creditor  for  £265,800,  the  total  amount  of 
calls  that  could  be  made  on  the  shares,  the  debts  of  the  assenting 
creditors,  instead  of  forming  the  requisite  majority  in   yaluc, 
would  have  appeared  to  fall  short  of  the  debts  of  the  dissentients 
by  at  least  £67,000. 

dickering  was  examined  in  May  and  June,  1868,  as  to  the 
Gmirad  Company  being  entered  as  creditors  only  for  the  above 
amount,  and  did  not  state  anything  as  to  his  having  a  counter 
daim  against  the  company.  In  August  Lafitte  applied  for  leave 
to  issue  execution,  and  Pickering,  on  the  18th  of  August,  made 
an  affidavit  in  opposition,  which  was  in  part  as  follows : — 

*^  When  I  executed  the  deed  of  arrangement  I  had  a  valid  and 
subsisting  claim  against  the  IntemaHondl  Contract  Company 
amounting  to  £500,229,  and  I  am  advised  the  same  is  now  a  debt 
due  to  my  estate  from  the  company,  subject  to  reduction  by  the 
oounter-claim  of  the  company  against  me  on  shares. 

'^The  said  company  was,  at  and  prior  to  the  time  of  my 
executing  my  aforesaid  deed,  and  still  is,  being  wound  up,  and  I 
claim  the  right  of  setting  off  so  much  of  my  aforesaid  claim  as 
is  necessary  against  the  claim  of  the  said  company.  I  was  advised 
to  insert  the  claim  of  the  company,  as  I  did  in  my  list,  as 
follows : — *  £50,725,  call  of  £5  per  share  on  10,145  shares  of  the 
company.  This  is  a  disputed  liability;'  but  I  did* not  intend 
thereby  to  admit  that  I  had  no  counter  claim  against  the  said 
company,  and  I  say  that,  in  fact,  the  said  company  has  no  claim 
against  me  or  my  estate  whatever,  but  is  indebted  to  my  estate  in 
a  very  large  sum. 

^  I  have  lodged  the  aforesaid  claim  against  the  said  company  in 
the  usual  and  proper  way,  and  the  same  has  not  been  rejected. 
The  particulars  of  my  said  claim  appear  in  the  account  now 
produced  and  shewn  to  me,  marked  A,'* 

Pickering  had,  in  the  course  of  his  examination,  exolained  that 
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L.  JJ.       -when  he  called  the  claim  of  the  company  a  disputed  liability^  he 

1868        meant  that  he  disputed  being  the  holder  of  so  many  shares. 

j^^rte         Mr.  Haditt  was  of  opinion  that  the  deed  was  invalid  for  want 

PicKBMxa    Qf  ^jjg  assent  of  the  requisite  majority  of  creditors,  and,  moreover, 

PicKKBiKG.    that  the  debtor  ought  to  have  pleaded  the  deed  in  the  action.    He 

accordingly,  on  the  27th  of  August,  18G8,  made  an  order  giving 

leave  to  M.  Lajvtte  to  issue  execution. 

Mr.  BooAurffh,  Q.C.,  and  Mr.  A.  E.  Miller^  for  the  Appellant : — 

If  the  company  had  been  an  assenting  creditor,  and  the  debtor 
had  entered  it  as  a  creditor  for  the  whole  amount  of  calls  that 
could  be  made,  and  thus  obtained  the  requisite  majority,  the  deed 
would  have  been  impeached  on  the  ground  that  the  company  was 
not  a  creditor  to  so  large  an  amount.  This  shews  that  the  whole 
amount  ought  not  to  be  entered.  The  Banhruptey  Act  was  passed 
before  the  Compwniei  Act,  and  contains  nothing  applicable  to 
uncalled-up  capital  in  companies.  The  debts  to  be  entered  must 
be  debts  which  would  support  an  adjudication  in  bankruptcy, 
which  this  would  not;  for  though,  according  to  WtUiams  v. 
Harding  (1),  it  is  considered  a  debt  accruing  when  the  shareholder 
becomes  such,  it  is  not  payable  till  a  call  is  made,  nor  till  then  is  it 
known  that  it  ever  will  become  payable.  We  contend,  therefore, 
that  though  the  official  liquidator  might  prove  for  the  estimated 
amount  of  the  calls  to  be  made,  the  company  ought  not  to  be 
entered  as  creditors  for  that  amount.  But,  at  all  events,  the  debt 
must  be  reduced  by  set-off:  In  re  Duckworth  (2).  If  the  present 
decision  is  sustained,  no  shareholder  in  a  company  can  ever  effect- 
ually enter  into  a  deed  of  arrangement  with  his  creditors. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Beed,  for  LaJUte: — 
The  creditors  ought  to  be  entered  at  the  amounts  for  which  they 
could  prove  in  bankruptcy.  Under  the  Companies  Act,  1862,  s.  75, 
the  proof  by  the  company  would  be  for  the  estimated  amount  of 
all  calls :  WtUiaim  v.  Harding  (3).  Now,  estimating  the  debt  to 
the  company  according  to  this  principle,  there  is  not  the  statutory 
majority  of  creditors.    There  is  no  sufficient  evidence  of  set-off, 

(1)  Law  Rep.  1  H,  L.  9.  (2)  Law  Rep.  2  Ch.  578. 

(3)  Law  Rep.  1  H.  L.  9,  29. 
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and  it  cannot  be  allowed,  there  being  a  dear  debt:  Ec  parte  L.JJ. 

MiddUan  (1).    It  is  dear  from  the  Bankruptcy  Ast,  1861,  s.  200,  1868 

that  but  for  that  section  the  holder  of  a  bill  of  exchange  which  j^  parte 

the  debtor  had  indorsed  must  have  been  entered  as  a  creditor,  ^c^bhtg, 

which  shews  that  a  liability  which  may  never  become  a  debt  is  Pjokkbino. 
within  the  general  words  as  to  debts. 

Mr.  Boxhurffhy  in  reply. 

Sir  W.  Page  Wood,  L.J. : — 

I  am  of  opinion  that  this  debtor  has  not  complied  with  the 
pro?isions  of  the  Bankruptcy  Act,  1861.  The  192nd  section  makes 
necessary  the  assent  of  a  majority  in  number,  representing  three- 
fourths  in  value,  of  the  creditors  whose  debts  exceed  £10,  and  the 
proceedings  under  such  a  deed  are  assimilated  to  those  in  bank- 
ruptcy. The  debts  in  respect  of  which  the  creditors  are  to  be 
bound  must  be  taken  as  being  of  the  amounts  which  they  would 
be  entitled  to  prove  in  bankruptcy.  Now,  what  amount  of  debt 
would  the  official  liquidator  have  been  entitled  to  prove  against 
Piekerinff'a  estate  in  bankruptcy?  The  75th  dause  of  the 
Companies  Act,  18G2,  contains  a  clear  provision  that  the  liability 
of  a  contributory  shall  be  deemed  to  create  a  debt  accruing  due 
from  the  time  when  his  liability  commenced,  and  that  in  case  of 
his  bankruptcy  proof  may  be  made  not  only  for  calls  already 
made,  but  for  the  estimated  value  of  his  liability  to  future  calls. 
So  here,  Pickering's  debt  must  be  considered  to  have  accrued  from 
the  time  of  his  becoming  a  shareholder.  While  the  concern  is  a 
going  concern  the  amount  of  liability  to  future  calls  is  incapable 
of  being  estimated ;  but  when  the  company  is  being  wound  up 
this  state  of  things  is  altered,  and  the  contributory  is  a  debtor  for 
an  amount  which  the  Legislature  assumes  to  be  capable  of  being 
estimated.  I  think,  therefore,  that  a  contributory  who  executes  a 
deed  of  arrangement  must  proceed  as  if  the  official  liquidator  had 
come  in  and  asked  to  have  the  liability  estimated,  and  must  enter 
him  as  a  creditor  for  the  estimated  amount  of  all  future  calls. 
That  disposes  of  the  case  before  us.  The  whole  amount  of  unpaid 
capital  has  been  required  to  be  called  up,  and  this  gentleman,  who 

(1)  10L.T.(N.S.)517. 
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was  well  acquainted  with  the  affairs  of  the  company,  mnst  hare 
had  reason  to  belieye  that  such  would  be  the  case.  He,  however 
made  no  estimate,  but  entered  the  official  b'quidator  as  a  creditor 
only  for  the  call  which  had  been  already  made,  and  it  is  only  by 
this  course  that  he  can  shew  the  assent  of  the  required  majority  of 
creditors.  He  then,  at  the  last  hour,  alleges  that  he  is  entitled  to 
a  set-off  of  such  an  amount  as  to  make  him  a  creditor  instead  of  a 
debtor.  I  am  of  opinion  that  this  defence  cannot  be  allowed.  It 
is  the  duty  of  a  debtor,  when  entering  into  an  arrangement  with 
his  creditors,  to  make  a  fall  and  fair  disclosure  of  his  affairs,  and 
no  attention  can,  for  the  present  purpose,  be  paid  to  a  claim  of  set- 
off which  was  kept  back  from  the  body  of  creditors,  and  never 
disclosed  until  it  was  brought  forward  to  defeat  the  application  of 
a  creditor  for  leave  to  issue  execution.  The  appeal  must  be  dis- 
missed with  costs. 


Sir  0.  J.  Selwyn,  L.  J. : — 

Considering  the  operation  of  these  trust  deeds  in  binding  dissen- 
tient creditors,  it  is  obviously  necessary  that  a  debtor  who  executes 
such  a  deed  shall  be  held  bound  to  comply  strictly  with  the  terms 
of  the  Act,  and  especially  that  the  statement  which  he  is  required 
to  make  respecting  his  creditors,  and  the  value  of  their  debts,  shall 
be  accurate  and  true  to  the  full  extent  of  the  debtor's  means  of 
knowledge.  The  debtor  in  the  present  case  was  largely  concerned 
with  the  LUemaiional  Contraet  Company^  and  must  be  taken  to 
have  known  its  affairs  well.  He  does  not  suggest  any  sudden 
change  in  the  state  of  those  affairs,  and  he  must  have  known  at 
the  time  of  his  executing  this  deed  that  he  was  sure  to  be  called 
upon  for  a  large  sum  in  respect  of  future  calls ;  and  under  the 
Companies  Act,  1862,  s.  75,  he  was  to  be  treated  as  a  debtor  for 
these  calls  from  the  time  when  he  took  his  shares.  In  this  state 
of  things  he  puts  the  company  down  as  creditors  only  for  a  call  of 
£5  per  share  which  had  been  already  made,  without  any  reference 
to  future  calls.  If  it  had  been  clear  that  this  call  would  pay  all 
the  debts  of  the  company,  such  a  course  would  have  been  correct ; 
but  he  must  have  known  that  it  would  not. 

I  do  not  consider  that  the  defect  is  cured  by  the  debtor's 
affidavit,  in  which  he,  at  a  late  stage  of  the  proceedings,  makes 
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daim  of  set-off.  Such  a  claim  ought  to  haye  been  brought 
forward  at  firsts  and  the  affidayit  is,  moreovery  in  various  particulars 
Tagne  and  insufficient.  Ez  parte 

PlOKEBIKO. 

Solicitors:  Messrs.  Courtenay  db  Croome;  Messrs.  ChrJce,  Son^    pk^bino 
&  BaidinB.  — 


Ex  parte  NATIONAL  BANK  OP  ENGLAND. 
In  re  VAN  WAET. 

Bankruptcy  Act,  1861,  as.  199,  200-- Creditors'  Deed— Order  far  Eegiatration 
not  condtMive  as  to  Validity — Btfusai  to  adjudiccUe, 

A  creditor  petitioned  for  adjudication  against  his  debtor.  On  the  following 
day  the  debtor  gave  notice  of  motion  to  stay  proceedings  and  dismiss  the 
petition.  On  the  hearing  of  the  motion,  the  debtor  proved  a  deed  registered 
under  the  200th  section  of  the  Bankruptcy  Act,  1861,  before  the  Petition  was 
presented,  and  an  order  of  a  London  Commissioner  allowing  it  to  be  regis- 
tered as  complying  with  the  provisions  of  the  Act  The  creditor  proceeded 
to  examine  the  debtor  as  to  his  creditors,  in  order  to  shew  that  the  provisions 
of  sect.  200  had  not  been  complied  with,  bat  the  examination  was  stopped 
on  the  ground  that  the  order  of  the  London  Commissioner  was  conclusive ; 
and  an  order  vras  made  dismissing  the  petition.  The  petitioning  creditor 
appealed  on  the  ground  that  the  order  was  not  warranted  by  sect.  199  of  the 
Act^  and  on  the  ground  of  the  examination  having  been  stopped : — 

Edd^  that  the  Commissioner  had  jurisdiction  to  entertain  the  motion  and 
to  dismiss  the  petition,  if  satisfied  that  there  was  a  deed  of  arrangement  which 
would  render  an  adjudication  void : 

But  hdd,  that  the  case  must  go  back  to  the  Commissioner  for  the  examina- 
tion of  the  debtor  to  proceed,  the  ex  parte  order  of  the  London  Commissioner 
not  being  conclusive  evidence  that  the  deed  had  been  assented  to  as  required 
by  the  Act 

IHIS  was  an  appeal  by  the  petitioning  creditors  from  an  order  of 
Mr.  Yate  Lee,  acting  as  the  deputy  of  Mr.  Commissioner  Perry  in 
the  Liverpool  District  Courts  dismissing  their  petition  for  adjudi- 
cation. 

On  the  4th  of  September,  1868,  the  debtor,  0.  I.  Van  Wart, 
executed  a  deed  between  himself  and  W.  J.  Wittiama  on  behalf  and 
with  the  assent  of  the  undersigned  creditors  of  Van  Wart,  and  of 
him  and  W.  J.  Sarris,  whereby,  after  reciting  that  Harris  and 
Van  Wart  carried  on  business  in  partnership,  and  that  Harris  was 
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recently  adjudicated  bankrupt,  and  that  the  joint  estate  was 
wholly  insolvent^  and  that  there  was  no  surplus  from  the  private 
estate  of  Harris,  and  that  nothing  was  due  from  Van  Wart  to  the 
separate  estate  of  Harris,  nor  to  the  joint  estate,  and  that  Van 
Wdri,  being  b'able  for  the  joint  debts,  and  in  possession  or  having 
the  control  of  the  joint  estate  for  the  purpose  of  liquidation, 
called  the  joint  creditors  together,  and  it  was  unanimously  resolved 
that  the  now  stating  deed  should  be  made,  it  was  witnessed  that 
**  0. 1.  Van  Wart  hereby  conveys  all  his  estate  and  effects,  and  all 
the  estate  and  effects  of  the  said  firm,  to  W.  J.  WHUams,  to  be 
applied  and  administered  for  the  benefit  of  the  creditors  of  0.  L 
Van  Wart,  and  of  the  creditors  of  the  said  firm,  in  like  manner  as 
if  0. 1.  Van  Wart  and  W.  J.  Harris  had  been  at  the  date  hereof 
duly  adjudicated  bankrupt." 

This  deed  was  proceeded  with  under  the  Bankruptcy  Act,  18GI, 
s.  200,  the  debtor  filing  an  affidavit  to  shew  that  he  had  tlie 
requisite  majority  of  assenting  creditors,  excluding  those  who  were 
imknown  by  reason  of  his  not  being  able  to  ascertain  by  whom 
various  bills  of  exchange  were  holden,  or  who  were  resident  abroad. 
On  the  6th  of  October,  1868,  Mr.  Commissioner  Bacon  made  an 
order  by  which,  after  referring  to  the  deed,  the  notices  required 
by  sect.  200,  and  the  aflSdavit  of  Van  Wart  as  read,  "  it  appearing 
that  the  said  0.  L  Van  Wart  has  obtained  the  consent  to  such 
deed  of  a  majority  in  number  representing  three-fourths  in  value 
i)f  all  the  creditors  of  the  said  0.  L  Van  Wart  and  W.  J.  Harris, 
M'ith  the  exception  of  those  creditors  who  are  unknown  to  him  by 
reason  of  his  being  unable  to  ascertain  by  whom  bills  of  exchange 
accepted  by  them  were  holden,  and  by  reason  of  the  absence  of 
some  of  their  creditors  in  foreign  countries,"  he  allowed  the  regis- 
tration of  the  deed,  and  directed  it  to  be  registered  with  the  Chief 
Eegistrar,  provided  the  other  conditions  in  the  Act  had  been  com- 
plied with  to  the  satisfaction  of  the  Chief  Registrar,  and  on  the 
following  day  the  learned  Commissioner  made  another  order 
allowing  the  deed  to  be  registered,  though  Harris  had  not  made 
any  affidavit  in  support  of  the  accounts,  or  tendered  any  account 
of  his  separate  debts.  The  deed  was  accordingly  registered  on  the 
7th  of  October. 
;  On  the  2l8t  of  October,  the  petitioners  filed  a  petition  in  the 
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Liverpool  Court  for  adjudication  against  Va/n  Wart.    He,  haying      L.  JJ. 
obtained  information  of  it,  gave  notice  that  he  should  apply  for  an       1S68 
order  that  the  proceedings  under  the  petition  might  be  stayed,     Sxparu 
and  the  petition  dismissed.    The  Commissioner  thereupon  declined    ^^^^^^ 
to  adjudicate  till  the  motion  was  disposed  of.  Enoland. 

On  the  29th  of  October  this  motion  was  brought  on,  and  the   van*Wart 

debtor  was  examined.     The  solicitor  to  the  petitioning  creditors        

asked  him,  '^  What  steps  did  you  take  to  ascertain  the  holders  of 
the  bills  held  by  the  creditors  whose  assents  have  been  excluded." 
This  question  was  objected  to  on  the  ground  that  it  was  not  com- 
petent to  the  petitioning  creditor  to  go  behind  Mr.  Commissioner 
Bacon's  order.  The  objection  was  allowed  by  Mr.  Lee;  and  an 
order  made  dismissing  the  Petition. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bardswell,  for  the  Appellants : — 
First :  This  order  can  only  purport  to  have  been  made  under  sect. 
199  of  the  Act,  for  apart  from  that  section  all  the  Court  could  do 
wonld  be  to  refuse  to  adjudicate.  But  sect  199  does  not  apply, 
being  in  terms  limited  to  petitions  presented  in  the  interval  be- 
tween the  execution  of  the  deed  and  its  registration.  That  is  the 
only  case  in  which  such  a  remedy  is  wanted ;  it  is  wanted  there 
because  the  registration  of  a  deed  does  not  relate  back  to  its  execu- 
tion: Slanffer  v.  Miller  (1) ;  and  an  unregistered  deed  could  not  be 
Bhewn  as  cause  against  adjudication.  An  ex  parte  adjudication  is 
the  statutory  right  of  a  creditor,  and  must  be  made  ex  dehito 
justUiw:  Ex  parte  Lanchester  (2) ;  BackweWs  Case  (3).  Secondly : 
This  deed  does  not  comply  with  the  provisions  of  sect.  200.  The 
required  certificate  by  the  trustees  has  not  been  made.  The 
adoption  of  the  form  in  Schedule  D.  is  imperative,  but  the  deed 
materially  differs  from  it,  containing  recitals  importantly  affecting 
the  rights  of  creditors.  Thirdly :  AYe  were  not  allowed  to  enter  into 
evidence  that  the  provisions  of  the  Act  had  not  been  complied 
with.  The  view  that  the  Commissioner's  order  is  conclusive  is 
quite  untenable :  Bramble  v.  Moss  (4) ;  Ik  parte  Rawlings  (5) ; 
Eb  parte  Page  (6) ;  Ex  parte  Banfidd  (7). 

(1)  Law  Rep.  1  Ex.  58.  (4)  Law  Rep.  3  C.  P.  458. 

(2)  17  Vcs.  512.  (5)  1  D.  J.  &  S.  226. 

(3)  1  Vcm.  162.  (6)  Ibid.  283, 287. 

(7)  Law  Rep.  1  Ch.  154. 
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L.  JJ.  Their  Lordships  desired  Counsel  for  the  Respondent  to  confine 

1868        himself  to  the  objections  to  the  form  of  the  deed,  and  the  not 

Ex  paru     allowing  the  Appellants  to  go  into  evidence. 
National 
Bank  of         jj^^  North,  in  support  of  the  order  : — 

Tn  re  Section  65  shews  that  the  schedules  to  the  Act  are  not  given  as 

'  forms  which  cannot  be  in  the  slightest  degree  departed  from,  and 

this  is  substantially  the  same  as  the  form  in  Schedule  D.,  being  on 
assignment  of  all  the  debtor's  property  to  be  administered  as  in 
bankruptcy  without  any  condition.  I  contend  that  there  is 
nothing  in  the  Act  to  make  the  recitals  estop  a  creditor  who  has 
not  executed  the  deed ;  nor,  indeed,  could  such  recitals  take  away 
the  rights  of  the  creditors  against  any  separate  estate  of  Harris,  or 
against  the  joint  estate.  The  order  of  the  London  Commissioner 
distinguishes  this  case  from  all  those  which  have  been  cited  on  the 
question  whether  registration  is  conclusive  evidence  that  the  pro- 
visions of  the  Act  have  been  complied  with.  The  London  Com- 
missioner has  decided  the  question. 

Sir  W.  Page  Wood,  L  J.  :— 

This  case  must  go  back  to  the  Commissioner.  I  am  not  in- 
fluenced by  the  argument  founded  on  the  199th  section  of  the  Act, 
as  I  do  not  think  that  the  order  is  to  be  treated  as  purporting  to 
be  made  under  that  section.  Mr.  De  Oex  contends  that  it  is  the 
right  of  a  creditor  to  apply  ex  parte  for  adjudication.  But  the 
Commissioner  has  jurisdiction  to  refuse  to  adjudicate  if  he  knows 
anything  which  makes  an  adjudication  improper,  and  if  any  one 
informs  him  of  something  which  would  make  the  adjudication 
void  he  is  not  bound  to  refuse  to  hear  him.  The  diSerence  be- 
tween dismissing  the  petition  and  simply  refusing  to  adjudicate  is 
too  thin  to  have  any  importance  attached  to  it.  But  if  a  person 
comes  in  to  inform  the  Commissioner  of  something  which  prevents 
the  adjudication,  he  is  subject  to  cross-examination,  and  so  the 
debtor  here  was  liable  to  be  cross-examined,  even  if  it  was  not  in- 
-  cumbent  on  him  to  prove  aflBrmatively  that  all  the  statutory 
requisitions  had  been  complied  with,  which,  on  the  authorities,  it 
seems  it  was.  The  debtor  produces  a  registered  deed  of  arrange- 
ment with  an  order  amounting  to  a  certificate  that  the  conditions 
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of  the  Act  have  been  complied  with.     That  may  be  prima  facie       L.  JJ. 
BYidence  that  they  have  been  complied  with,  but  it  cannot  be  any-        1868 
thing  more,  for  the  Commissioner  can  only  certify  in  effect  that     EzparU 
80  far  as  appears  on  the  materials  before  him  they  have  been  com-    "bankof 
plied  with ;  he  has  no  means  of  knowing  whether  every  creditor    Englamd. 
named  is  not  a  fictitious  one,  nor  whether  the  debtor  may  not  know   van'wIbt. 

the  name  of  every  creditor  he  has,  although  he  states  he  does  not.        

The  first  question  asked  of  the  debtor  here  was  about  his  creditors, 
and  the  examination  was  stopped  on  the  ground  that  the  London 
Commissioner  had  decided  the  point.  The  London  Commissioner 
decided  nothing,  except  that  the  debtor  had  told  him  upon  oath 
what,  if  true,  shewed  a  compliance  with  the  provisions  of  the  sta- 
tute. As  the  case  must  go  back  to  the  Commissioner  in  order  that 
the  facts  may  be  properly  ascertained,  we  say  nothing  as  to  the 
form  of  the  deed  further  than  that  it  raises  questions  requiring 
grave  consideration. 

Sib  C.  J.  Sblwyn,  L.J.  :— 

I  am  of  the  same  opinion.  As  regards  Mr.  Be  Gex's  first  point, 
I  assunae,  for  the  sake  of  argument,  that  he  is  right  in  saying  that 
every  creditor  has,  ex  debito  justitise,  the  right  of  applying  ex  parte 
for  an  adjudication  in  bankruptcy.  But  the  Court  of  Bankruptcy, 
h'ke  every  other  Court,  may  decline  to  adjudicate,  or  may  suspend 
its  decision  and  require  some  one  else  to  be  summoned.  Here  the 
Commissioner  declined  to  adjudicate  till  a  motion  by  the  debtor 
to  stay  proceedings  and  dismiss  the  petition  had  been  disposed  of. 
I  think  he  had  jurisdiction  to  do  this.  But  the  substantial  ques- 
tion is,  whether,  after  taking  that  course,  he  was  right  in  stopping 
the  examination  of  the  debtor  on  the  ground  that  he  was  estopped 
by  the  order  of  Mr.  Commissioner  Bacon.  It  is  clear  on  the  autho- 
rities that  an  ex  parte  certificate  of  this  kind  is  not  conclusive,  and 
therefore  the  matter  must  go  back  to  the  Commissioner. 

Solicitors  for  the  Appellants :  Messrs.  Chester  &  Urquhart ;  Mr. 
W.  W.  Wynne. 
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v.^^^  Bankruptcy —  Omission  to  choose  Creditortf  Assignee  cU  First  Meeting — Appeal  hy 

Nov,  13.  Creditor  whose  Proof  vxis  not  formaUy  complete  <U  Date  <f  Meeting — Proof 

""^  of  Debt  hy  Dedaraiion — Sufficiency  of  Statement  of  Account, 

Where  the  first  meeting  of  creditors  has  passed  without  the  choice  of  a 
creditors*  assigDee,  by  reason  of  the  majority  refusing  to  nomiuate  any  one 
for  election,  the  Court  has  power  to  appoint  a  fresh  meeting  to  continue  the 
proceedings  for  the  election  of  an  assignee. 

A  creditor  whose  debt  was  not  objected  to  at  the  meeting  for  choice  of 
assignees,  although  not  formally  proved,  may  appeal  from  a  decision  come  to 
at  the  meeting,  provided  his  debt  be  proved  before  the  hearing  of  the  appeal. 

If  a  creditor  who  proves  his  debt  by  declaration  under  the  li4th  section  of 
the  Bankruptcy  Act,  1861,  files  a  statement  of  account  which  is  not  **  full, 
true,  and  complete  "  his  proof  ought  to  be  rejected. 

XhIS  was  an  appeal  from  an  order  of  the  Eegistrar  of  the  Dis- 
trict Court  of  Birmingham. 

Joseph  Taylor^  the  bankrupt^  on  the  3id  of  August^  1868,  gave  a 
bill  of  sale  of  all  his  effects  to  Charles  Froggart^  being  at  that  time 
in  insolvent  circumstances.  Froggart  took  possession  of  the  goods, 
and  kept  possession  till  the  20th  of  August,  when  he  sold  them  to 
the  son  and  son-in-law  of  the  bankrupt. 

On  the  24th  of  August  Taylor  was  adjudicated  bankrupt,  and 
the  first  meeting  of  creditors  was  held  on  the  9th  of  September. 
On  that  occasion  Mr.  Griffin  appeared  as  solicitor  representing 
Froggart  and  two  other  creditors,  whose  debts  amounted  to 
£187  8«.  Id.,  of  which  Froggarfs  claim  was  £143  9s.  6d.,  and  Mr. 
Dale  appeared  as  solicitor  representing  /.  Bamett,  the  Appellant, 
and  ten  other  creditors,  whose  total  debts  amounted  to  £203 11a.  2c2., 
but  in  consequence  of  the  non-production  of  a  bill  of  exchange  in 
support  of  one  of  the  debts,  the  amount  was  reduced  to  £184  2s,  2d. 
Dale  then  objected  to  the  reception  of  FroggarCs  claim  on  the 
grounds  subsequently  stated,  but  the  objection  was  overruled  by 
the  Registrar.  The  effect  of  this  was,  that  the  creditors  repre- 
sented by  Qriffin  had  a  majority  of  votes,  and  were  in  a  position 
to  choose  the  assignee ;  but  Qriffin  refused  to  nominate  one,  pre- 
ferring to  leave  the  estate  in  the  hands  of  the  official  assignee. 
To  this  the  Registrar  assented,  although  Dale,  on  behalf  of  the 
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other  creditors,  was  anxious  to  have  one  appointed;  and  CMffin       L.JJ. 
then  filed  the  proofs  of  his  clients'  debts.     The  notice  of  appeal        1868 
was  given  before  the  second  meeting,  which  was  held  on  the  16th     Exparu 
of  October.    At  that  meeting  Dale  brought  in  the  debts  of  his    ^^^n™** 
clients,  including  that  of  the  Appellant,  amounting  to  £203  lis.  2d.,     Tatlob. 
and  the  evidence  being  then  completed  they  were  all  admitted  to 
proof.    It  appeared  to  be  the  usual  custom  in  the  District  Court 
for  the  party  who  had  been  unsuccessful  in  the  choice  of  an  assignee 
not  to  file  his  proofs  at  the  first  meeting,  but  to  reserve  them  for 
a  future  meeting.    The  Appellant  now  moved  before  the  Court  of 
Appeal  that  the  decision  of  the  Registrar,  allowing  the  proof  of 
FroggarPs  debt  and  his  right  to  vote  in  the  choice  of  an  assignee, 
might  be  reversed,  and  that  there  might  be  a  fresh  choice  of 
assignees. 

The  principal  ground  of  objection  to  FroggarCs  claim  was  the 
insufficiency  of  the  statement  filed  by  him. 

Mr.  De  Qex,  Q.C.,  and  Mr.  Everitt,  for  the  Appellant : — 

The  144th  section  of  the  Bankruptcy  Ad,  1861,  provides  that 
where  a  creditor  proves  his  debt  by  declaration,  as  was  done  in 
Froggart's  case,  the  creditor  must  declare  that  the  statement  sent 
in  "  is  a  full,  true,  and  complete  statement  of  account  between  the 
creditor  and  the  bankrupt."  In  the  present  case  the  statement 
was  neither  full  nor  complete ;  the  items  were  unintelligible  as 
they  stood.  The  proof  ought  therefore  to  have  been  rejected  until 
a  fuller  and  more  correct  account  had  been  sent  in.  If  that  had 
been  done  the  Appellant  and  those  acting  with  him  would  have 
been  in  the  majority.  We  also  contend  that,  independently  of 
that  question,  the  Begistrar  was  wrong  in  not  calling  upon  the 
other  creditors  to  propose  an  assignee  as  the  majority  refused  to 
do  so. 

Mr.  lAtOe,  Q.C.,  for  Froggart:— 

The  Appellant  has  no  lociis  standi  for  his  appeal ;  for  he  had  not 
proved  his  debt  at  the  time  when  the  decision  was  made  by  the 
Kegistrar,  nor  even  when  the  notice  of  appeal  was  given.  It  is 
too  late  now  to  have  a  meeting  for  choice  of  assignees.  This  must 
be  done  at  the  first  meeting :  Bankruptcy  Act,  1861,  s.  116.    That 
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L.  JJ.       meeting  has  passed,  and  has  not  been  adjourned ;  and  the  second 
1868       meeting  has  already  been  held :  Be  Cannot  (1). 


Ex  parte 

BABKwr.     gjjj  ^  p^gj.  ^  L. J. :_ 

In  re 

Taylor.  j^  appears  to  me  that  justice  is  on  the  side  of  the  Appellant,  and 
that  there  are  no  such  difficulties  in  granting  relief  as  are  suggested. 
The  complaint  is  that  proof  of  Froggarts  debt  was  admitted,  and 
the  other  creditors  thought  that  as  he  was  admitted  it  was  no  use 
to  nominate  an  assignee,  as  FroggarPs  friends  had  the  majority  of 
votes ;  and  then  the  majority  refused  to  propose  any  one,  and  no 
assignee  was  appointed,  although  the  other  side  wished  one  to  be 
chosen.  The  majority  abnegated  the  power  given  them  by  the 
116th  section;  consequently  there  was  a  miscarriage,  and  we  are 
of  opinion  that  it  must  be  taken  as  if  no  proceedings  had  been  had 
at  all,  and  that  it  is  now  competent  to  us  to  order  a  new  election. 

With  respect  to  Froggarfs  proof,  he  is  required  by  the  statute 
to  make  a  declaration  that  his  statement  of  account  is  '^  full, 
true,  and  complete."  His  statement  is  nothing  of  the  kind ;  there 
is  no  sufficient  statement  of  the  principal  debt,  and  a  very  imper- 
fect description  of  the  others.  His  proof,  therefore,  fails  in  a  very 
essential  point,  and  ought  not  to  have  been  admitted. 

As  regards  the  Appellant's  debt,  except  the  sum  of  £19  9a.,  which 
was  not  established  at  the  first  meeting,  the  proper  course  would 
have  been  to  enter  that  debt  and  all  the  other  proofs  which  had 
not  been  objected  to  before  the  termination  of  the  meeting. 

But  as  regards  the  question  of  the  right  of  the  Appellant  to 
bring  this  appeal,  it  would  be  a  technicality  of  the  narrowest  descrip- 
tion if  it  were  not  allowed.  He  was  heard  before  the  Kegistrar,  and 
his  debt  was  allowed  except  as  to  £19  9«.,  although  it  was  not  for- 
mally proved  till  the  subsequent  meeting.  He  had,  therefore,  a  sub- 
stantial interest,  which  was  admitted,  though  not  formally  proved  ; 
and  as  the  formal  proof  was  given  before  the  argument  before  us 
took  place  his  right  to  appeal  must  be  allowed.  We  think  that 
we  ought  to  make  an  order  to  direct  the  Eegistrar  to  continue  the 
meeting  for  the  election  of  an  assignee,  and  to  expuuge  the  proof 
of  Froggarfs  debt. 

(1)  8  L.  T,  (N.S.)  291. 
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-Sir  C.  J.  Selwyn,  L.  J. : — 

However  loose  the  practice  of  the  Court  may  have  been  as  to 
proving  the  debts  at  the  first  meeting,  the  Appellant  was  heard  in 
support  of  his  proof  without  any  opposition  being  made  to  his  locus 
dandi,  and  his  objection  to  Froggart's  proof  was  also  heard  and 
overruled.  It  would  therefore  be  a  denial  of  justice  to  hold  that 
he  could  not  be  heard  now.  The  question,  therefore,  is  narrowed 
to  the  question  whether  Froggarfs  proof  ought  to  have  been  ad- 
mitted or  not.  I  think  the  144th  section  has  not  been  complied 
with,  and  that  his  account  is  quite  insufficient.  The  proof,  there- 
Jbre,  ought  to  have  been  refused.  The  meeting  has  proved  abor- 
tive, and  the  proceedings  ought  now  be  continued  and  FroggarSs 
jproof  expunged. 


L.  JJ. 

1868 


Ex  parte 
Barnbtt. 

In  re 
Tatloeu 


Solicitors:  Mr  Duignan  ;  Mr.  Pearce. 


ATTORNET-GENEEAL  v.  CAMBEIDGE  CONSUMERS  ljj. 

GAS  COMPANY.  ises 

Jfuiiance — Injunction — Breaking  up  Streets  to  lay  Oas-pipee — Amendment  at     ^^^*     ' 

Hearing, 

The  distarbance  of  the  pavement  of  a  town  by  an  unincorporated  gas  com- 
pany, without  lawful  authority,  for  the  purpose  of  laying  down  gas-pipes,  is 
not  a  nuisance  so  serious  and  important  that  a  Court  of  Equity  will  inter- 
fere by  injunction  to  prevent  it. 

AUonMy-Qenerail  v.  Sheffidd  Gas  Consumers  Company  (1)  followed. 

The  decision  of  Malins,  V.C.,  reversed. 

The  views  of  the  governing  body  of  a  town,  and  the  motives  of  the  persons 
instituting  a  suit,  are  not  immaterial  where  the  complaint  is  of  a  public 
injury. 

An  information  and  bill  was  filed  against  a  gas  company,  stating,  as  the 
fact  was,  that  they  had  been  formed  for  the  purpose  of  lighting  the  streets 
and  private  houses  of  a  town,  and  that  they  had  made  a  contract  with  the 
Commissioners  of  the  town  to  light  the  streets,  and  praying  for  an  injunction 
to  restrain  them  from  breaking  up  the  pavements.    After  the  suit  was  nt 
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L.  JJ«  iflsae,  bat  before  the  bearing,  the  contract  was  rescinded,  bat  the  Defendants 

1868  B^^^  claimed  to  go  on  laying  their  pipes  for  the  purpose  of  supplying  private 

^-'vw  booses : — 

-^roBNBY-  ff^^  ^^^  j^.  ^j^g  consistent  with  the  practice  of  the  Court  to  give  leave  at 

9,  the  hearing  to  introduce  by  amendment  a  statement  of  the  rescinding  of  the 

Gambbido]:  contract. 

OOHBUXEBS 

Gas  Ck).      fP 
IHIS  was  an  appeal   from  a  decision  of  the  Vice-Chancellor 

Mdlins.    The  case  is  reported  (1). 

The  suit  was  commenced  by  information  and  bill,  the  relators 
and  Plaintiffs  being  the  Cambridge  University  and  Town  Gaslight 
Company y  and  the  Defendants  the  Cambridge  Consumers  Oas  Com- 
pany, Limited,  and  seven  of  the  Improvement  Commissioners  of 
Cambridge  and  their  clerk. 

By  the  Cambridge  Improvement  Ad  (28  Greo.  3,  c.  64),  the  pro- 
perty in  the  streets,  pavements,  &c.,  in  Cambridge  was  vested  in 
the  Commissioners,  and  they,  or' any  five  or  more  of  them,  were 
empowered  to  order  any  of  the  pavements  to  be  taken  up,  and  ta 
order  the  streets  to  be  lighted  in  such  manner  as  they  should 
think  proper,  and  to  contract  with  any  person  or  persons  for  the 
lighting  of  the  streets. 

The  Plaintiffs  were  originally  incorporated  imder  an  Act  of  Par- 
liament (4  Will.  4,  c.  28),  under  the  name  of  the  Cambridge  Oas- 
light  Company,  and  by  the  Cambridge  University  and  Town  Gas 
Act,  1867  (in  which  was  incorporated  the  Oas  Works  Clauses  Act, 
1847),  they  were  continued  under  their  present  name,  and  addi- 
tional powers  were  given  them,  a  reservation  being  made  of  the 
powers  and  rights  of  the  Commissioners. 

By  a  contract  between  the  Plaintiffs  and  the  Commissioners^ 
dated  the  25th  of  May,  1854,  the  Plaintiffs  agreed  to  light  the 
public  streets  of  Cambridge  for  a  term  of  fourteen  years  from  the 
1st  of  June,  1854,  and  they  were  empowered  to  break  up  any 
street  for  the  purpose  of  their  contract. 

The  Plaintiffs  purchased  land,  erected  buildings,  and  laid  out 
twenty  miles  of  main  pipes  and  nearly  3000  private  service  pipes, 
and  erected  660  street  lamps. 

On  the  12th  of  December,  1867,  the  Defendant  company  was 
registered  under  the  Companies  Act,  1862,  as  a  limited  company^ 

(1)  Law  Bsp.  6  Eq.  282. 
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with  a  nominal  capital  of  £25,000^  *^  for  the  purpose  of  supplying 
Cambridge  and  its  yicinity  with  gas." 

On  the  2l8t  of  Jannary,  1868^  the  Commissioners  made  a  con- 
toct  with  the  Defendant  company,  who  had  made  a  lower  tender 
than  the  Plaintiffs,  for  the  lighting  of  the  streets  of  the  town  for 
fourteen  years  from  the  1st  of  June,  1868.  The  contract  pro- 
Tided  that,  for  the  purpose  of  carrying  the  contract  into  effect,  the 
Defendant  company  might  break  up  the  pavement  of  any  street 
The  Defendant  company  accordingly  commenced  to  break  up  the 
streets  and  to  lay  down  gas-pipes,  and  issued  a  prospectus  stating 
that  the  directors  had  determined  to  supply  the  colleges  and  pri- 
Tate  consumers,  and  had  obtained  the  contract  for  lighting  the 
public  streets. 

On  the  5th  of  March,  1868,  the  information  and  bill  was  filed. 
It  prayed  for  an  injunction  to  restrain  the  Defendant  company 
from  breaking  up  the  street  and  footpath  adjoining  the  land  of  the 
Plaintiffs,  and  from  injuring  or  interfering  with  the  pipes  of  the 
Plaintiffs,  and  from  breaking  up  any  of  the  streets  and  payements 
of  the  town,  and  from  allowing  any  of  the  pipes  already  laid  down 
to  continue ;  and  also  to  restrain  the  Commissioners  from  exercising, 
or  assuming  to  exercise,  the  power  of  permitting  the  Defendant 
company  to  break  up  the  streets  or  interfere  with  the  gas-pipes  of 
the  Plaintiffs. 

On  the  28th  of  May  the  Plaintiffs  moved  for  an  injunction  in 
terms  of  the  prayer,  but  the  motion  was  ordered  to  stand  over 
till  the  hearing. 

On  the  1st  of  June  the  works  of  the  Defendant  company  were 
not  in  a  sufficiently  forward  state  to  enable  them  to  commence 
hghting  the  town,  and  on  the  2nd  of  June  the  Commissioners 
declared  the  contract  with  them  to  be  at  an  end. 

In  support  of  the  motion  for  an  injunction,  affidavits  were  made 
by  twenty-five  of  the  chief  officers  of  the  University  and  inha- 
bitants of  the  town,  stating  that  the  opening  of  the  streets  by  the 
Defendant  company  was,  in  the  opinion  of  the  deponents,  an  unne- 
cessary interference  with  the  traffic  of  the  town,  and  that,  should 
the  laying  of  the  mains  be  continued  generally  through  the  streets 
of  the  town,  the  same  must  prove,  and  continue  to  be,  an  incon- 
venience to  all  persons,  whether  carrying  on  business  as  traders  or 
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L.  JJ.       residents  therein^  by  the  causing,  in  the  first  place,  trenches  to  be 
1S68       dug  and  mounds  erected  throughout  the  length  and  breadth  of  the 

Attoenit-   ^^^^  ^<^^  the  purpose  of  laying  mains,  and  afterwards,  though  in  a 
Oenbbal    iggg  degree,  through  the  necessity  which  must  arise  for  breaking 

Oambbidge  up  the  streets  and  pavements  for  such  additions,  alterations,  and 
Ga8  Go.  repairs,  as  circumstances  might  require,  especially  having  regard 
to  the  narrowness  of  the  Cambridge  streets ;  and  another  set  of 
affidavits  by  fourteen  other  inhabitants,  who  stated  that  the  De- 
fendants had,  after  laying  down  their  mains,  allowed  the  trenches 
to  remain  open,  and  mounds  of  earth  to  stand  near  thereto  for  a 
considerable  time — in  St.  Andrew's  Street  for  the  whole  of  one  day 
and  the  greater  part  of  the  following  day — in  order  that  service 
pipes  might  be  connected  with  the  mains  for  the  supply  of  private 
houses,  thereby  causing  a  lengthened  and  unnecessary  interference 
with  the  traffic  of  the  town ;  that  many  of  the  streets  of  Cambridge^ 
and  principally  some  in  the  centre  of  the  town,  which  they  spe* 
cifically  mentioned,  were  so  narrow  that  only  one  vehicle  could 
pass  through  them  at  once,  and  that  if  the  Defendant  company 
were  to  break  up  those  streets  for  the  purpose  of  laying  suck 
mains,  the  traffic  through  the  streets  would  be  entirely  suspended, 
and  that  there  were  many  narrow  streets  and  places  in  the  town  of 
considerable  importance  for  foot  passengers,  by  the  opening  whereof, 
for  the  purpose  of  laying  their  mains,  by  the  Defendant  company 
much  inconvenience  and  annoyance  would  be  caused  to  the  public. 
An  affidavit  was  also  made  by  the  consulting  engineer  of  the 
Plaintiffs,  who  stated  that  the  Defendant  company  were  laying 
their  mains  close  to  those  of  the  Plaintiffs,  and  that  it  would  be 
impossible  for  them  to  continue  their  work  without  disturbing  and 
causing  great  injury  to  the  pipes  of  the  Plaintiffs. 

On  the  part  of  the  Defendant  company,  affidavits  were  made  by 
the  town  surveyor,  and  by  five  inhabitants  of  St.  Andrew's  Street, 
to  the  effect  that  no  material  inconvenience  had  been  caused  by 
the  opening  of  the  streets  for  their  works,  that  no  injury  had  been 
done,  or  would  be  done,  to  the  property  of  the  Plaintiffs,  and  that 
no  additional  inconvenience  had  been  caused  by  laying  service 
pipes  to  private  houses,  inasniuch  as  such  pipes  had  been  laid  by 
boring  under  the  pavement  from  the  trenches  which  were  open 
for  the  purpose  of  laying  the  mains  to  supply  the  public  lamps. 


V0L.1YJ 


CHANCERY  APPEALS. 


75 


After  the  contract  with  the  Defendant  company  had  been  re« 
flcinded,  the  Plaintiffs  filed  a  further  affidavit  stating  the  resolu- 
tion of  the  Commissioners,  but  the  information  and  bill  was  not 
amended^ 

On  the  part  of  the  Defendant  company,  further  affidavits  were 
made  by  twenty-one  inhabitants  of  the  town,  who  stated  that  the 
competition  of  a  second  company  would,  by  keeping  down  the 
price  and  improving  the  quality  of  the  gas,  be  a  great  benefit  to 
the  inhabitants  far  exceeding  the  temporary  inconvenience  of 
breaking  up  the  streets ;  and  the  foreman  of  the  contractors  who 
were  laying  down  the  Defendant  company's  pipes  made  an  affidavit 
stating  that  five  miles  of  the  street  mains  were  complete,  that  it 
had  not  been  necessary  to  stop  or  divert  the  traffic  in  any  street, 
that  in  the  narrow  streets  the  pipes  could  be  easily  laid  in  the 
morning  before  the  traffic  commenced,  and  that  the  trenches  had 
not  been  kept  open  for  the  purpose  of  laying  private  service  pipes. 

On  the  28th  of  June  the  information  and  bill  came  on  for  hear^ 
iDg  on  motion  for  decree.  The  Vice-Chancellor  was  of  opinion 
that  the  alleged  injury  to  the  Plaintiffs  was  not  proved,  but  held 
that  there  was  sufficient  nuisance  to  the  public  to  call  for  the 
interference  of  the  Court  by  injunction,  if  it  had  not  been  that  the 
acts  of  the  Defendant  company  were  justified  by  the  authority  of 
the  Commissioners  so  long  as  their  contract  existed.  His  Honour 
accordingly  refused  the  motion  for  decree,  but  gave  the  Plaintifib 
leave  to  amend  by  putting  in  issue  the  determination  of  the 
contract^  and  he  dismissed  the  information  as  against  the  Com- 
missioners. 

On  the  29th  of  July,  the  information  and  bill  having  been  amended, 
the  Vice-Chancellor  granted  an  injunction  until  the  hearing,  re- 
straining the  Defendant  company  from  breaking  up  the  streets. 

The  Defendant  company  appealed  from  the  order  giving  leave 
to  amend,  and  from  the  order  for  an  injunction;  and  they  also 
appealed  from  a  further  order  of  the  Vice-Chancellor,  by  which  he 
had  refused  to  strike  out  the  amendments  as  irregular. 


L.JJ. 

186S 


Attobnxt- 
General 
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Hr.  Cde,  Q.C.,  and  Mr.  Bigiby,  for  the  Appellants : — 
AsBuming  that  the  Defendant  company  are  now  acting  without 
the  authority  of  the  Commissioners,  still  this  is  not  a  case  in  which 
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L.  JJ.      the  Court  will  interfere  by  injunction.   The  case  of  Attome!/-Oene}^(d 
18G8       V.  Sheffield  Qas  Consumers  Company  (1)  is  strictly  in  point.     It  was 
Attobney-   there  decided  that  the  breaking  up  of  the  streets  of  a  town  to  lay 
Gbnehal     (Jown  gas-pipes,  where  the  obstruction  was  only  for  two  or  three 
Gahbbidgb    days  at  a  time  in  each  street,  was  not  a  nuisance  of  such  con- 
Ga8  Co.     tinuous  nature  as  would  induce  the  Court  to  interfere.    The  autho- 
rity  of   that  case  has  never  been  questioned,  and  many  gas 
companies  have  been  founded  on  the  faith  of  it ;  and  it  was  re- 
cognised in  Broadbent  v.  Imperial  Oas  Company  (2)  ;  Gddsmid  v. 
Tunbridge  Wells  Improvement  Commissioners  (3) ;   and   Cooke  v. 
Forles  (4).     The  fact  of  its  being  a  nuisance  at  law  makes  no  diU 
ference,  for  this  Court  will  not  interfere  to  restrain  an  act  which  is 
a  nuisance  at  law  unless  it  be  either  irreparable  or  incessant.    Gas 
companies  are  not  excepted  like  railway  companies  from  the  Com- 
panies Acts ;  but  they  are  left  to  the  ordinary  operation  of  the  law. 
K  these  works  injure  any  person  he  can  bring  his  action,  and  if  the 
damage  is  trifling  he  will  get  nominal  damages ;  if  it  is  substantial 
he  will  get  substantial  damages. 

The  Plaintiffs'  evidence  in  the  present  case  fails  to  make  out  any 
actual  injury  either  to  themselves  or  to  the  public.  The  witnesses 
only  speak  to  probable  inconvenience,  and  even  that  will  be  only 
temporary.  The  Commissioners  are  the  appointed  guardians  of 
the  interests  of  the  inhabitants ;  but  they  make  no  objection  to 
the  proceedings  of  the  Defendants.  The  only  objectors  are  the 
Plaintiffs,  who  are  a  rival  gas  company. 

With  respect  to  the  leave  to  amend,  we  contend  that  this  was 
not  a  proper  case  for  amendment,  for  the  new  amendments  raise 
an  issue  not  arising  out  of,  but  contradictory  to,  the  issue  raised  by 
the  bill.  A  Plaintiff  who  has  no  .title  at  the  filing  of  the  bill 
cannot  make  out  a  title  by  facts  subsequently  occurring  and  intro- 
duced by  amendment :  Atiomey-Oeneral  v.  Corporation  of  Avon  (5) ; 
Walts  V.  Hyde  (6) ;  Bellamy  v.  Sabine  (7) ;  Lord  Damley  v.  London, 
Chatham,  and  Dover  Railway  Company  (8) ;  Godfrey  v.  Tueh&r  (9) ; 


(1)  3  D.  M.  &  G.  304. 

(2)  7  Ibid.  436. 

(3)  Law  Rep.  1  Ch.  349. 

(4)  Ibid.  6  Eq.  166. 


(9)  38  Beav.  280. 


(5)  11W.R.1050. 

(6)  2  Ph.  406. 

(7)  Ibid.  425. 

(8)  1  D.  J.  &  S.  204. 
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Firlh  V.  jBiaZsy  (1) ;    Tonkin  v.  Ldhbridge  (2) ;    PUkingion   v.       L.  JJ. 
fFi^ftaS  (3) ;  Beardmore  v.  Oregory  (4).  1868 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  Oahorne,  Q.C.,  and  Mr.  Locoek 
Webb,  for  the  Informant  and  Plaintiffs :—  Cambridok 

ComXTMBBS 

Gas  Co. 
[The  Lord  Justice  Wood  : — ^We  need  not  trouble  you  as  to  the       — 

appeal  respecting  the  right  to  amend.] 

The  revocation  of  the  contract  with  the  Commissioners  removes 
all  the  defence  of  the  Defendants.  There  can  be  no  doubt  that 
the  operations  of  the  Defendants  constitute  a  nuisance  both  to  the 
Plaintiffs  and  the  public,  and  that  the  Defendants  are  committing 
an  illegal  act  This  was  decided  in  Ellis  v.  Sheffield  Oas  Con- 
maners  Company  (5).  In  such  a  case  the  jurisdiction  of  this  Court 
to  interfere  by  injunction  is  undoubted.  But  the  Defendants  claim, 
in  effect,  to  set  the  law  at  defiance,  relying  on  AUomey-Oeneral  v. 
Sheffield  Oas  Consumers  Company  (6).  That  case  is  not,  however, 
candnsive,  for  the  majority  of  the  Court  doubted  whether  the 
breaking  up  of  the  streets  by  a  gas  company  W6is  a  nuisance  at 
common  law,  and  if  EUis  v.  Sheffield  Oas  Consumers  Company 
had  been  then  decided,  they  would  probably  have  agreed  with 
Lord  Justice  Knight  Bruce,  and  granted  the  injunction.  Again, 
the  Judges  in  that  case  held  that  under  the  particular  circum- 
stances the  injury  was  trivial ;  but  the  decision  cannot  be  taken 
as  establishing  the  general  proposition  that  in  the  opinion  of  this 
Court  the  breaking  up  of  the  streets  of  a  large  town  is  a  mere 
trivial  nuisance,  for  the  extent  of  the  inconvenience  to  the  public 
and  injury  to  individuals  is  a  matter  of  daily  experience ;  and  it 
has  been  expressly  held  to  be  a  serious  public  nuisance  in  Beg.  v. 
Longton  Oas  Company  (7) ;  Beg.  v.  Train  (8) ;  and  Beg.  v.  United 
Kingdom  Telegraph  Compa/ny  (9).  In  the  latter  case  the  Master 
of  the  Bolls  retained  the  information  for  a  year,  to  obtain  the 
opinion  of  a  Court  of  Law  as  to  the  legal  right,  which  he  would  not 

(1)  33  L.  J.  (Ch.)  698.  (5)  2  E.  ife  B.  767. 

(2)  Coop.  G.  43.  (6)  3  D.  M.  &  G.  804. 

(3)  2  Madd.  240.  (7)  29  L.  J.  (M.  C.)  118. 

(4)  2  H.  &  M.  491,496.  (8)  2  a  &  S.  640 

(9)  2  B.  &  S.  647,  n  (a). 
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have  done  nnleBS  lie  had  been  inclined  to  grant  an  injunction :. 
AUorney-Qenercd  v.  United  Kingdom  Telegraph  Company  (1), 

But  if  the  injury  in  each  particular  instance  is  considered 
trivial  it  will  be  incessant,  and  that  is  itself  a  ground  for  granting 
an  injunction.  The  Plaintiffs  and  the  Attorney-General  ought  not 
to  be  obliged  to  bring  continual  actions  or  indictments  with  no 
substantial  result :  Tipping  y.  8i,  Helens  Smelting  Company  (2) ; 
Oroadey  v.  Lightowler  (3).  And  in  Atiomey-Oeneral  v.  SheffielcP 
Oas  Consumers  Company,  Lord  Cranworth  says  (4) :  ''  Once  establish 
that  the  setting  up  of  something  permanently  is  a  nuisance,  and  it 
is  immaterial  whether  it  is  more  or  less/'  and  he  refers  to  Bochdale^ 
Canal  Company  v.  King  (5). 

The  Oas  Companies  Act  (10  &  11  Vict.  c.  15)  places  great 
restraints  on  gas  companies  incorporated  under  that  Act,  to  secure 
the  public  from  annoyance  and  injury ;  and  it  is  unreasonable  ta 
suppose  that  the  Legislature  intended  to  leave  companies  like  the 
Defendants,  which  are  independent  of  the  Act,  altogether  free  ta 
create  as  much  annoyance  as  they  please. 

With  respect  to  the  injury  to  the  Plaintifis  as  a  company,  it 
consists  not  only  in  the  present  damage  which  may  be  done  to  the 
property;  but  the  Defendants  will  in  time  acquire  an  easement 
which  will  give  them  a  right  to  interfere  with  the  freedom  of  the 
Plaintiffs  in  laying  down  their  own  pipes :  Oddsmid  v.  Tunbridge^ 
WeOs  Improvement  Commissioners  (6). 


Sib  W.  Page  Wood,  L.  J.  :— 

In  this  case  we  are,  in  fact,  called  upon  to  overrule  the  case  of 
Attorney^Oeneral  v.  Sheffield  Qas  Consumers  Company  (7),  for  we 
we  do  not  think  that  the  Yice-Chancellor  has  shewn  any  serious 
distinction  between  the  two  cases.  Lideed,  if  there  is  any  distinc- 
tion, the  grounds  for  interference  by  injunction  in  the  former  case* 
were  much  stronger  than  in  the  present.  In  that  case,  as  here,, 
the  Plaintiffs  and  relators  were  a  rival  gas  company,  but  the  town. 
in  question  was  Sheffield,  a  town  of  vast  manufactures,  and  of  far 


(l)30Beav.287. 

(2)  Law  Rep.  1  Ch.  66. 

(3)  Ibid.  2  Ch.  478. 


(4)  3  D.  M.  &  G.  314. 

(5)  2  Sim.  (N.S.)  78. 

(6)  Law  Hep.  1  Ch.  349. 


(7)  3  D.  M.  &  G.  804. 


yOL.  IV.]  CHANCERY  APPEALS.  7» 

greater  traffic  than  CJambridge,     In  that  case,  even  upon  the  most      K  JJ. 
fitTourable  statement,  the  Defendants    contemplated  executing       ises 
their  works  through  seyenty  miles  of  streets,  only  six  miles  of  attorney- 
which  had  been  laid — about  one-twelfth  of  the  entire  distance :  in     QEwmAL 
the  present  case  about  one-fourth  of  what  is  contemplated  has  been   Gambbdmb 
done.     What,  then,  are  the  points  relied  upon  by  the  Plaintiffs  to     oas  Co. 
distinguish  that  case  from  the  present?     The  point  most  strongly 
relied  upon  was  that  the  law  was  then  uncertain,  that  it  was  not 
dear  that  the  proceedings  of  the  Defendants  would  be  held  at  law 
to  be  a  nuisance,  regard  being  had  to  all  the  circumstances  of  that 
case.     But  in  that  case  it  was  assumed,  on  the  application  for  the 
interlocutory  injunction,  that  the  proceeding  must  be  unlawful,  as 
there  was  no  warrant  for  taking  up  the  streets,  and  nothing  there- 
fore  to  justify  that  which  must  for  a  certain  period  have  interfered 
with  the  traffic  and  with  the  convenience  of  those  who  had  shops. 
It  is  undoubtedly  true  that  at  the  hearing,  as  Lord  Cranworth  him- 
self said  in  Broadbent  v.  Imperial  Oas  Company  (1),  doubts  were 
thrown  out  by  himself  and  by  Lord  Justice  lurrier  as  to  whether, 
imder  all  the  circumstances  of  the  case,  it  would  be  held  to  be  a 
nuisance  at  law;  but  the  course  taken,  as  he  himself  said,  in  the 
same  case,  did  not  turn  upon  that,  and  he  never  expressed  any 
doubt  or  dissatisfaction  with  the  judgment  in  Attorney-General  v. 
Sheffield  Gas  Consumers  Company  (2)  on  the  ground  of  its  having 
prooeeded  on  a  mistaken  notion  that  the  act  complained  of  would 
not  be  considered  a  nuisance  at  law.    If  the  case  had  rested  upon 
any  doubt  of  that  kind,  the  course  taken  would  certainly  not  have 
been  to  dismiss  the  bill,  but  the  bill  would  have  been  retained,  as 
was  done  by  the  Master  of  the  Bolls  in  Attorney-General  v.  Untied 
Kingdom  Telegraph  Company  (3),  in  order  to  take  the  opinion 
of  a  Court  of  Law. 

That  being  so,  there  really  appears  nothing  else  to  distinguish 
that  case  from  the  present ;  for  with  respect  to  the  extent  of  the 
nuisance  the  facts  were,  as  I  have  said,  much  stronger  in  that  case 
than  anything  which  we  find  here.  At  that  time,  it  is  true,  the 
extent  and  aggravation  of  the  nuisance  had  not  been  so  strongly 
commented  upon  as  it  has  been  in  some  of  the  subsequent  cases  at  / 

(1)  7  D.  M.  &  G.  461.  (2)  3  D.  M.  &  G.  304. 

(3)  80  Beav.  287. 
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law ;  but  even  allowing  that,  there  is  sufficient  to  shew  that  this  is 
not  a  case,  haying  regard  to  all  the  circumstances,  in  which  the 
Court,  according  to  its  ordinary  rules,  will  interfere  by  way  of  injunc- 
tion. If  I  had  felt  any  doubt  upon  the  propriety  of  that  decision, 
I  should  not  have  thought  it  rights  after  a  decision  had  been  come 
to  by  the  full  Ciourt  (although  one  eminent  member  of  that  Court 
differed  in  opinion),  and  had  remained  for  fifteen  years  un- 
questioned, to  treat  it  as  a  case  which  we  ought  to  overrule, 
without  its  being  considered  by  a  higher  tribunal. 

The  reason  why  I  say  that  I  do  not  entertain  the  doubts  which 
have  been  expressed  by  the  Vice-Chancellor,  and  why  I  do  not 
concur  in  the  views  of  the  learned  Lord  Justice  who  differed  from 
the  other  two  Judges,  is  not  that  that  case  can  be  taken  as  having 
established  any  such  rule  as  Mr.  (Me  contended  for.  He  appeared 
to  think  that  a  company  of  this  description,  unfarnished  with  any 
of  those  powers  and  authorities  which  an  Act  of  Parliament  might 
give  them,  has  a  right  to  erect  works  and  to  incur  expenditure 
upon  the  faith  of  that  case,  and  then  to  say :  "  We  will  tell  the 
Court  that  we  have  laid  out  our  money  and  have  commenced  our 
works  by  the  authority  of  the  Court  itself;  and  although  the  law 
has  decided  that  the  acts  done  distinctly  constitute  a  nuisance,  and 
subject  us  to  an  indictment,  nevertheless,  we  may  defy  the  proceed- 
ings of  a  Court  of  Law,  because  a  Court  of  Equity  will  not  inter- 
fere by  injunction.*'  Nothing  that  we  are  now  doing,  nor  any  sanc- 
tion which  we  are  now  giving  to  that  decision,  holds  out  anything 
in  the  least  contrary  to  that  which  was  decided  by  the  Court  of 
Queen's  Bench  in  Beg.  v.  Longton  Oas  Company  (1),  where  it  was 
held,  upon  grounds  in  which  I  entirely  acquiesce,  that  to  say  that 
any  private  individual  or  company  may  break  up  the  pavements 
for  the  purpose  of  laying  down  gas-pipes  or  water-pipes,  or  of 
making  communications  with  the  gas-pipes  or  water-pipes  of  another 
company  without  subjecting  themselves  to  an  indictment,  would 
be  to  create  confusion  and  discomfort  to  the  inhabitants  of  a  town. 
I  agree  with  Sir  BoundeU  Palmer  that  Attomet/'Oeneraly.  Sheffidi 
Gob  Consumers  Company  (2)  must  be  taken  upon  its  own  circum- 
stances ;  but  it  rests  upon  principles  well  established.  One  of  them 
is  this,  that  where  the  Court  interferes  by  way  of  injunction  to  pre- 
(1)  29  L.  J.  (M.C.)  118.  (2)  3  D.  M.  &  G.  304. 


VOL.  IVJ 


CHAKCEBY  APPEALS. 


81 


Gbnebal 

V, 

Oaubbiuob 

gonsxtmebs 

Ga8  Co. 


rent  an  injury  in  respect  of  which  there  is  a  legal  remedy,  it  does       L.  JJ. 

80  upon  two  grounds,  which  are  of  a  totally  distinct  character;        1868 

one  is  that  the  injury  is  irreparable,  as  in  the  case  of  cutting  down    attornet- 

trees;  the  other  that  the  injury  is  continuous,  and  so  continuous 

that  the  Court  acts  upon  the  same  principle  as  it  used  in  older 

times  with  reference  to  bills  of  peace,  and  restrains  the  repeated 

acts  which  could  only  result  in  incessant  actions,  the  continuous 

character  of  the  wrong  making  it  grievous  and  intolerable.    As 

an  illustration  of  this  class  of  case,  I  may  refer  to  Scltau  v.  De 

EM  (1),  where  the  annoyance  from  the  ringing  of  the  bell  was  in 

itself  slight,  but  it  was  so  continuous  that  the  Court  thought  fit  to 

arrest  the  nuisance  Irevi  manu,  and  save  the  complainant  all  further 

amioyance. 

If,  therefore,  in  the  present  case  it  had  been  made  out  that 
theie  was,  either  to  the  public,  or  the  owners  of  property  adjoin* 
ing  the  streets,  such  a  continuous  injury,  an  injunction  would  be 
granted ;  and  we  must  accordingly  look  uarrowly  at  the  evidence, 
as  the  Judges  did  in  Attomey-Oeneral  v.  Sheffield  Qas  Consumers 
Company  (2),  to  learn  the  amount  of  continuous  injury  which  is 
likely  to  be  inflicted.  The  principal  reasoning  of  the  Judges  in 
that  case  applies  with  still  stronger  efiect  here.  They  said  in  effect : 
''Although  it  is  true  that  the  company  are  about  to  take  up  no 
leas  than  seventy  miles  of  streets,  it  will  be  at  different  times, 
and  at  no  one  time  will  it  occupy  more  than  two  or  three  days ; 
that  may  be  an  indictable  offence,  but  we  do  not  think  it  is 
such  an  injury  as  to  call  for  the  interference  of  this  Court" 
No  doubt  there  may  be  cases  in  which  this  Court  would  in- 
terfere to  prevent  injury  of  this  nature  being  done  only  for  a 
single  day,  as  where  there  is  a  street  with  immense  traffic,  and 
there  is  danger  that  by  the  loss  of  that  traffic  for  a  single  day 
custom  would  be  diverted  elsewhere  and  lost.  But  this  is  not 
a  case  of  that  kind.  We  have  here  the  same  circumstance  which 
occurred  in  Attomey-Oeneral  v.  Sheffield  Qas  Consumers  Company, 
and  which,  I  think,  influenced  the  judgment  of  the  Court — ^that 
it  is  not  an  6a;  officio  information  in  which  the  Attorney-General 
gathers  up  the  complaints  and  injuries  of  a  whole  district,  and  lays 
them  before  the  Court ;  but  it  is  an  information  at  the  relation  of 
(1)  2  Sim.  (N.S.)  133.  (2)  3  D.  M.  &  G.  304. 
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li.  JJ.      a  rival  gas  company,  who  are  also  the  Plaintiff.    They  have  a 

1868       perfect  right  to  bring  themselves  forward  as  Plaintifis  if  any  special 

ATTOBirsT-    damage  has  been  inflicted  upon  them.    But  I  agree  with  the  Vice- 

^■^"^    ChanceUor,  that  upon  the  evidence  before  us  they  prove  no  injury 

OiMBBiDGB   whatever  to  their  property ;  their  witnesses  speak  a  good  deal  of  con- 

Gas  Co.     templated  and  possible  injury  to  the  pipes,  but  no  one  witness  has 

"^        come  forward  to  prove  that  any  specific  injury  has  been  done. 

Then,  when  we  come  to  the  injury  to  the  public,  several  learned 
Heads  of  coUeges  and  others  say  that  they  contemplate  great 
inconvenience ;  but,  as  was  the  case  in  AUomey-Qeneral  v.  Sheffield 
QoB  CkyMvmers  Company  (1),  although  five  miles  of  pipes  have  been 
laid  down,  no  one  comes  forward  to  say  that  he  has  actually  sus* 
tained  any  injury  from  the  taking  up  of  the  pavements.  It  is  true 
that  they  say  that  when  the  Defendants  come  to  the  narrow  streets 
there  will  be  great  inconvenience.  But  some  part  of  the  five  miles 
already  laid  down  was  in  the  narrow  streets,  and,  at  all  events,  no 
evidence  has  been  brought  before  us  to  satisfy  us  that  the  injury 
is  such  as  this  Court  ought  to  interfere  by  injunction  to  prevent. 

We  were,  however,  much  pressed  on  the  part  of  Sir  BoundeU 
Palmer,  with  his  usual  power,  by  this  argument,  which  did  not 
escape  the  attention  of  the  Court  in  AUomey-General  v.  Sheffield 
Gas  Consumers  Company.  He  argued  that  the  Legislature,  by 
the  Oas  Companies  Ad,  1847,  has  imposed  impoi-tant  restrictions 
upon  the  Plaintiffs  and  other  gas  companies  incorporated  under 
Act  of  Parliament ;  and  is  it  to  be  supposed  that  the  Legislature, 
who  thought  these  restrictions  necessary  for  the  protection  of  the 
inhabitants  of  a  town  when  a  company  is  entrusted  with  corporate 
powers  to  do  particular  acts,  would  think  them  unnecessary  when 
persons  of  their  own  free  will  took  upon  themselves  to  do  those 
acts  without  any  authority  ?  But  I  conceive  this  answer  may  be 
given  to  that  argument  The  Legislature  has  entrusted  large  and 
extraordinary  powers  to  incorporated  gas  companies,  and  has  taken 
care  to  guard  those  powers  by  giving  larger  and  more  immediate 
remedies  to  the  public  But  as  to  the  other  companies,  it  has  left 
them  to  the  ordinary  operations  of  law,  which  it  assumes  will  be 
sufficient  with  regard  to  them.  But  there  is  an  observation  not 
unworthy  of  notice  made  by  Lord  Orantoorth  on  this  subject  ia 
(1)  8  D.  M.  &  a.  804. 
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AUomey-Genend  y.  Sheffield  Gaa  Canmmers  Company  (1).     fie      L.JJ. 
says:  "^ The  Legislature  must  have  looked  at  the  fact  that  com*       1868 
panies  may  be  formed  for  the  manufactare  and  supplying  a  town   attowzt- 
with  gas,  and  may  carry  into  effect  the  object  which  they  con- 
template without  the  authority  of  Parliament"    And  then  he 
says:  ''Perhaps  the  Legislature  thought  that  this  would  only  be 
done  with  the  sanction  of  the  surveyors  or  proper  authorities, 
which  would  prevent  anything  taking  place  which  they  considered 
injurious  to  the  public  who  would  pass  along  and  use  the  road  or 
street  in  which  the  pipes  would  be  laid,  and  that  such  a  discretion 
might  be  safely  entrusted  to  those  authorities."    I  may  add,  that 
ia  some  cases  they  might  find  that  the  whole  town  were  willing 
that  the  works  should  be  done. 

In  the  present  case,  any  member  of  the  town  has  it  in  his  power 

to  proceed  by  way  of  indictment;  and  if  the  matter  had  been 

brought  before  us  at  the  instance  of  a  large  number  of  inhabitants 

who  had  proceeded  by  way  of  indictment,  and  we  saw  that  they 

would  be  obliged  to  have  recourse  to  perpetual  indictments,  that 

might  take  the  case  out  of  the  authority  of  AUomey^Oeneral  v. 

Sheffdd  Oas  Consumers  Company.    But  here  we  have  a  body  of 

Commissioners  incorporated  from  a  very  early  period,  consisting  of 

the  Heads  of  all  the  colleges,  and  representatives  of  the  borough  in 

Parliament,  the  magistrates,  and  other  persons,  who  have  powers 

of  the  largest  description  over  the  carriage-way  and  the  pathway, 

the  soil  of  which  is  vested  in  them.    Every  stone  that  is  dug  out 

is  a  trespass  upon  their  property,  and  if  they  thought  it  right,  as 

representing  the  whole  town,  they  might  act  in  this  matter.     But 

they  do  nothing  of  the  kind.    We  only  find  that  the  information 

IB  filed  at  the  instigation  of  a  rival  gas  company.    A  similar  state 

of  circumstances,  in  Attomey-Oeneral  v.  Sheffidd  Gas  Consumers 

Company y  weighed  in  the  decision  come  to  by  the  learned  Judges 

upon  the  interlocutory  motion.    Lord  Justice  Knight  Bruce  then 

said  (2) :  "  And  with  regard  to  the  public  question,  there  is  another 

consideration  not  to  be  forgotten.    I  agree  that  motives  are  very 

often  immaterial  with  reference  to  the  manner  of  disposing  of  a 

suit    It  has  been  said  by  an  eminent  Judge,  that  if  you  were  to 

look  into  the  motives  of  suitors.  Courts  of  justice  would  not  sit 

(1)  3  D.  M.  &  G.  338.  (2)  3  D.  M.  &  G.  311. 
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L.  JJ.       above  a  month  in  the  year,  and  would  have  litUe  to  do.    Of  course 
1868       there  are,  in  numerous  instances,  motives  for  litigation  which,  if 

Attorney-    they  could  be  looked  into,  would  prevent  a  Court  of  justice  from 
Gkotral    interfering.    But  generally  I  agree  that  it  is  not  the  rule  so  to 

Cambridge  regard  them.  Where,  however,  the  public  interest  purports  to  be 
Gas  Go.  asserted,  it  is  not  wholly  immaterial,  at  least  upon  an  interlocutory 
application,  to  look  into  the  motives  fix)m  which,  or  under  which, 
the  matter  is  brought  forward.  Now,  in  the  present  case,  though 
the  Attomey-Greneral*s  name  is  used,  it  is  impossible  not  to  see 
that  the  suit  has  been  instituted  more  from  regard  to  private  than 
to  public  good.  If  the  public  interest  clearly  required  the  im- 
mediate interposition  of  the  Court,  that  might  not  be  materiaL 
But  we  find,  as  a  fact,  that  the  majority  of  the  town  council  is  in 
favour  of  what  the  Defendants  are  proposing  to  do;  and  on  a 
question  of  discretion  it  is  impossible,  with  reference  to  a  com- 
munity of  this  description,  not  to  look  with  some  degree  of  attention 
at  what  the  governing  body  of  the  borough  think  on  the  subject. 
It  is  said  that  many  of  the  members  of  the  town  council  are  in- 
terested in  favour  of  the  Defendants'  undertaking.  I  dare  say  that 
it  is  so,  still  they  are  members  of  the  governing  body,  and  the 
opinion  of  the  majority  is  as  I  have  stated."  These  observations 
have  much  greater  weight,  no  doubt,  upon  an  interlocutory  applica- 
tion, and  that  learned  Judge,  upon  the  subsequent  hearing,  thought 
he  was  justified  in  difiering  from  the  other  Judges. 

In  the  present  case  we  find  that  not  one  single  inhabitant  is 
brought  forward  to  say,  though  five  miles  of  work  has  been  com- 
pleted, that  there  has  been  any  inconvenience  to  himself;  no  single 
nassenger  along  the  Queen's  highway  says  that  he  has  been  im- 
peded ;  and  we  have  also  the  fact  that  there  is  existing  a  body 
who  might  take  up  all  such  injuries  on  behalf  of  the  town,  and 
insist  upon  stopping  anything  that  threatened  a  continuous  infrac- 
tion of  the  law,  and  they  might  ask  for  protection  in  the  nature 
of  a  bill  of  peace  against  having  to  bring  perpetual  actions.  But 
no  such  case  is  made  here  any  more  than  in  the  Sheffield  Qas 
Company's  Case  (1).  Unless,  therefore,  we  are  prepared  to  overrule 
that  case,  we  cannot  concur  in  the  decision  of  the  Vice-Chancellor. 
The  Vice-Chancellor  would  have  dismissed  the  bill  if  he  had  not 
(1)  3  D.  M.  &  G.  304. 
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thought  it  right  to  give  leaye  to  amend.    But  as  the  amendment  h,  J  J. 

has  pat  it  in  no  better  condition  than  that  case  which  the  Vice-  ISGS 

Cihancellor  has  purposely  disregarded,  and  which,  I  think,  ought  Attornev- 
not  to  be  disregarded,  I  am  of  opinion  that  the  bill  ought  at  the 
first  hearing  to  have  been  dismissed  with  costs. 


GENEHAL 
V, 

Cahbridoe 

combumebs 

Gas  Go. 


Sm  C.  J.  Selwtn,  L. J.  :— 

With  respect  to  that  part  of  the  decree  which  gave  the  Plain- 
tifis  liberty  to  amend,  it  has  been  argued  that  the  Vice-Chancellor 
proceeded  in  a  manner  inconsistent  with  that  class  of  case  of 
which  PSkinffton  v.  WignaU  (1)  may  be  treated  as  an  example. 
In  that  and  all  the  other  cases  which  have  been  cited  in  support 
of  the  same  view  there  was  an  original  defect  in  the  Plaintiffs'  title 
which  it  was  sought  to  cure  by  the  introduction  of  statements  of 
iacts  which  had  occurred  after  the  bill  was  filed,  fiut  in  the  pre- 
sent case  the  title  of  the  Attorney-General  does  not  in  any  degree 
depend  upon  the  contract  between  the  Commissioners  and  the 
Defendants.  He  sues,  as  representing  the  public,  by  an  original, 
independent  title,  namely,  as  protector  of  the  rights  of  the  public 
against  a  nuisance  to  the  public  highway.  It  was  argued  that  the 
contract  is  alleged  in  the  information  and  bill,  and  that  the  title 
of  the  Attorney-General  to  sue  depends  upon  acts  done  in  pur- 
suance of  that  contract.  If  the  Defendants'  case  had  been  that 
this  right  to  interfere  with  the  streets  depended  upon  the  exist- 
ence of  the  contract  with  the  Commissioners,  and  that  they  had 
never  done,  or  threatened,  or  intended  to  do,  anything  except  in 
pursuance  of  and  under  that  contract,  there  would  have  been  more 
substance  in  their  contention.  But  it  appears  from  their  prospectus, 
and  also  from  their  own  affidavits,  that  the  Defendant  company  was 
formed  not  merely  for  the  purpose  of  supplying  the  lamps  in  the 
public  streets,  but  also  for  the  supply  of  private  houses,  and  that 
they  desire  and  intend  to  supply  private  houses,  especially  the 
poorer  houses  in  the  town,  with  gas,  and  they  still  contend  that 
they  are  entitled  to  continue  their  operations  for  this  purpose ; 
and  statements  to  the  same  effect  were  made  in  the  original  bill.  I 
think,  therefore,  that  the  right  of  the  Informant  and  the  Plaintiffs 
to  sue  does  not  in  any  way  depend  upon  the  contract ;  but  the  con- 

(1)  2  Madd.  240. 
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L.  JJ.  tract  may,  with  more  propriety,  be  said  to  constitute  a  portion  of 

1868  the  Defendants'  case ;  and  although  there  may  be  some  objection  to 

AoTOBNCT-  the  precise  terms  in  which  the  liberty  to  amend  is  given  by  the 

Gei^bbal  decree,  in  my  judgment  the  case  was  one  in  which,  according  to 

OAMBBnxjB   the  principles  and  rules  of  the  Court,  an  amendment  of  the  bill 
C0N8UMKBS  ^        \      „       ,        It. 

Gas  Co.      was  properly  allowed  at  the  heanng. 

With  respect  to  that  which  is  the  substance  of  the  case,  I  think 
we  have,  in  allowing  this  appeal,  merely  acted  upon  the  principle 
which  has  been  so  clearly  established  and  so  often  recognised  in 
former  decisions,  namely,  that  this  Court  will  not  interfere  by  way 
of  injunction  where  the  injury  proved  is  only  temporary  and  tri- 
fling. As  it  was  expressed  by  Lord  Cattenham,  in  Mmhirst  v. 
Spencer (X):  "The  Plaintiff,  before  he  can  ask  for  an  injunction, 
must  prove  that  he  has  sustained  such  a  substantial  injury  by  the 
acts  of  the  Defendants  as  would  have  entitled  him  to  a  verdict  at 
law  in  an  action  for  damages."  Each  case,  of  course,  must  depend 
upon  its  own  circumstances,  and  it  may  often  be  very  difficult  to 
define  on  which  side  of  the  dividing  line  the  case  fiEiIls.  But  when 
we  find  the  particular  point  to  have  been  already  decided  by  the 
Court  of  Appeal,  and  that  the  present  case  turns  out  to  be  very 
much  weaker  than  tiie  case  so  decided,  we  should  be  introducing 
the  greatest  uncertainty  if  we  were  to  come  to  a  different  conclu- 
sion. That  this  case  is  very  much  weaker  than  the  Attorney- 
General  v.  Sheffield  Oob  Consumers  Company  (2)  is  apparent,  I 
think,  from  a  consideration  of  the  affidavits  upon  which  the  In- 
formant principally  relies.  They  are  affidavits  of  gentlemen  well 
acquainted  with  the  town ;  yet  they  only  state  a  general  opinion 
that  if  the  works  are  constructed,  nuisance  will  accrue ;  they  bring 
forward  no  single  specific  instance  of  any  injury  having  been  occa- 
sioned to  any  individual. 

I  agree  with  the  Lord  Justice  in  dissenting  entirely  from  the 
proposition  that  the  case  of  Attorney-General  v.  Sheffield  Gas  Con- 
sumers Company  has  established  any  such  result  as  has  been  con- 
tended for,  namely,  a  general  right  for  every  gas  company,  with- 
out the  authority  of  Parliament,  to  interfere  as  they  think  fit  with 
the  streets  and  public  ways  of  a  town.  I  think  that  a  gas  company 
which  undertakes  so  to  proceed  without  the  authority  of  Parlia- 
(1)  2  Mac.  &  G.  45, 60.  (2)  3  D.  M.  &  G.  304. 
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ment  is  exposed  to  a  great  number  of  perils,  and  I  believe  there 
are  many  instances  in  which  companies  having  tried  to  proceed 
without  such  parliamentary  authority  have  afterwards  found  them- 
selves compelled  to  apply  for  and  obtain  such  powers.  They  are, 
of  course,  subject  to  the  rights  of  the  owners  of  the  soil  through 
which  their  pipes  are  laid;  and  although  they  may  obtain  the 
authority  of  the  persons  in  whom  the  pavement  is  vested,  still  they 
are  at  any  time  subject  to  the  rights  of  the  owners  of  the  soil  to 
interfere  with  their  pipes  uuless  they  have  obtained  parliamentary 
sanction.  But  although  they  are  exposed  to  those  dangers,  they 
are  nevertheless,  like  all  other  persons,  entitled  to  insist  upon  the 
principle  on  which  this  Ck>art  has  always  acted,  and  to  say  that  no 
sach  serious  or  permanent  injury  has  been  proved  as  would  justify 
the  interference  of  the  Court  by  way  of  injunction-  They  are  cer- 
tainly not  the  less  entitled  to  set  up  this  defence  if,  as  in  the  pre* 
sent  case,  the  Informant  is  set  in  motion  not  by  the  inhabitants  of 
the  town,  or  by  any  public  body  representing  them,  but  by  a  rival 
company  engaged  in  the  same  trade  or  business.  In  my  judg- 
ment, no  such  injury  as  is  requisite  to  establish  a  case  for  an  in- 
janction  has  been  proved,  and  therefore  I  tbluk  the  information 
and  bill  ought  to  have  been,  and  must  now  be,  dismissed  with  costs. 

Solicitors  for  the  Informant  and  Plaintiffs :  Messrs.  B.  &  C.  K 
Eodffsan, 
Solicitors  for  the  Defendant  Company :  Messrs.  /.  &  C.  Cole,     ^ 
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V, 

Caubriboh 

GOMBl'MERS 

Gab  Co. 


Ex  parts  DEACON.    In  re  DEACON. 

Banbti^Uy  Ad,  1861,  f.  192— -45M»^  of  CrtdUcfr9--B<ma  fide$. 

An  officer  in  the  army,  who  was  nnder  an  engagement  with  a  judgment 
creditor  to  pay  the  debt  out  of  the  moneys  to  arise  from  the  sale  or  exchange 
of  bis  commission,  retired  on  half-pay,  and,  on  being  arrested  by  the  judg- 
ment creditor,  executed  an  arrangement  deed,  assenf>ed  to  by  the  requisite 
majority  of  his  creditors,  by  which  he  bound  himself  to  pay  them  a  composi- 
tion of  10«.  in  the  pound.  At  this  time  he  had  money  in  hand  a  little  more 
than  flaffident  to  pay  the  composition  on  his  debts,  which  debts  amounted  to 
about  ^000;  and  his  half-pay  was,  at  least,  £150  a  year.  No  meeting  of 
Vol.  IV.  I  1 
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oreditora  was  held,  nor  was  it  shewn  that  the  assenting  creditors  had  investi- 
gated the  debtor's  afifairs : — 

Heldf  that  it  was  to  he  inferred  that  the  assenting  creditors  had  not  exer- 
cised a  discretion,  with  a  view  to  their  own  pecuniary  interests,  as  to  whether 
the  composition  was  fair,  but  had  acted  from  some  motive  leading  them  to 
favour  the  debtor,  and  that  the  deed  was  invalid  as  against  a  dissenting 
creditor. 

JLHIS  was  an  appeal  by  a  debtor  from  an  order  of  Mr.  Commis- 
sioner Window  refusing  to  order  his  release  by  virtae  of  a  deed  of 
arrangement  with  his  creditors. 

In  July,  1867,  Major  De€ieon,  the  debtor,  who  was  a  major  in  the 
army  on  full  pay,  was  indebted  to  his  sister  in  £1377,  and  to  Colonel 
Tonffe,  a  relative,  in  £269,  for  which  they  had  recovered  judgment, 
and,  being  in  custody  at  their  suit,  executed  a  deed,  dated  the  19th 
of  July,  1867,  by  which  he  assigned  to  his  sister  all  moneys  which 
should  come  to  the  hands  of  Messrs.  Cox  dt  Co,,  the  army  agents,  on 
his  account,  which  moneys  the  sister  was  to  hold  upon  trust  to  pay 
certain  costs  and  the  debts  due  to  herself  and  Colonel  Yonge.  By 
this  deed  the  debtor  covenanted  that  he  would  not  sell  or  ex- 
change his  commission  except  through  the  agency  of  Cox  &  Co,, 
so  that  the  money  would  pass  through  their  hands,  and  that  ho 
would  not  do  anything  by  which  he  might  be  deprived  of  his  com- 
mission, or  prevented  from  selling  it.  He,  at  the  same  time,  gave 
two  warrants  of  attorney  to  the  detaining  creditors,  and  was 
released  from  custody.  By  a  memorandum  of  even  date  he  agreed 
to  make  immediate  arrangements  for  retiring  on  half-pay,  or  sell- 
ing his  commission,  and  to  pay  to  the  attorneys  of  the  two  Plain- 
tiffs the  proceeds  to  an  amount  sufficient  to  jpay  the  debts  and 
costs. 

After  this,  frequent  communications  took  place  between  the 
debtor  and  Colonel  Yonge^s  solicitors  as  to  the  debtor's  selling  out 
or  exchanging,  and  a  correspondence  on  the  subject  closed  with  a 
letter  of  the  2nd  of  July,  1868,  from  the  debtor's  solicitors  to  the 
solicitors  of  Colonel  Yonge,  promising  to  inform  them  on  what  day 
the  sale  of  the  debtor's  commission  would  be  gazetted  as  soon  as 
they  were  in  a  position  to  give  the  information.  Nothing  further 
appeared  to  have  passed  till  the  2nd  of  September,  when  the  debtor's 
solicitors  wrote  again  to  the  solicitors  of  Colonel  Yonge,  stating  that 
the  debtor  had  sent  in  his  papers  for  retirement    He  was  allowed 
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to  retire  on  half-pay,  and  then  was  arrested  and  sent  to  prison  at 
the  suit  of  Colonel  Yongs.  He  then  executed  a  deed  of  arrange- 
ment»  dated  the  2nd  of  November,  1868,  which  was  assented  to  by 
the  requisite  majority  of  creditors,  and  duly  registered,  whereby 
he  covenanted  to  pay  within  fourteen  days  to  a  trustee  for  his 
creditors  the  amount  of  a  composition  of  10s.  in  the  pound  on  all 
his  debts.  No  meeting  of  creditors  was  held,  nor  was  there  any- 
thing to  shew  that  the  assenting  creditors  had  made  inquiry  into 
the  state  of  the  debtor's  affairs* 

At  this  time  he  had  in  his  hands  £1650 ;  his  debts  amounted  in 
all  to  £3125,  including  the  debts  to  his  sister  and  CJolonel  Tonffe, 
the  former  of  whom  assented  to  the  deed,  and  his  half*pay  was 
from  £150  to  £160  a  year. 

The  debtor  applied  to  be  released  from  custody,  but  Mr.  Com- 
missioner Window  considered  that,  on  the  principle  of  Hx  parte 
Cowen  (1),  the  arrangement  deed  was  invalid  as  against  a  dissent- 
ing creditor,  and  he  accordingly  refused  the.  application,  with 
costs. 

Mr.  Sargood,  and  Mr.  Reed,  for  the  Appellant,  contended  that 
the  case  was  not  governed  by  Ex  parte  Cowen,  and  that  there  was 
nothing  to  impeach  the  hona  fides  of  the  assenting  creditors. 

Mr.  Qlasse,  Q.C.,  and  Mr.  W.  B,  Cole,  contrh,  were  not  called 
npon. 
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Ex  parte 
Dbaoon. 

In  re 
Deacon. 


SiB  W.  Page  Wood,  L.  J.  :— 

If  we  examine  the  case  of  Ex  parte  Cowen,  we  find  it  laid  down 
that  where  a  debtor,  having  placed  himself  in  such  a  position  that 
a  judgment  creditor  could  sweep  away  the  whole  of  his  assets, 
takes  steps  to  secure  a  fair  division  of  them  among  his  creditors 
by  means  of  a  deed  of  arrangement,  the  Court  will  not  inquire 
very  strictly  into  what  had  taken  place  between  the  debtor  and 
the  particular  creditor,  and  will  not  be  ready  to  treat  the  arrange- 
ment as  firaudulent.  That  is  the  principle  on  which  the  Court  will 
act  where  the  debtor  is^  by  his  arrangement  deed,  giving  up  the 
whole  of  his  property.    But  where  the  Court  finds  the  arrange- 

(I)  Law  Rep.  2  Ch.  563. 
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^  parte 
Deacow. 

In  re 
Deacon. 


ment  to  be  one  by  which  the  debtor  is  not  giving  up  the  whole  of 
his  property,  but  id  retaining  a  considerable  part  for  his  own  bene- 
fit>  and  is  disappointing  a  creditor  with  whom  he  has  entered  into 
an  engagement  to  pay  him  out  of  the  property  which  the  arrange- 
ment distributes  among  the  creditors  generally^  then  the  Court 
will  inquire  strictly  whether  the  consent  of  the  assenting  creditors 
has  been  giyen  bond  fide  for  the  purpose  of  doing  what  they  con- 
sider best  for  their  own  pecuniary  interests,  or  has  been  given  with 
some  other  view,  not  for  the  purpose  of  benefiting  themselves,  but 
rather  with  a  view  of  protecting  the  debtor.  In  Ex  parte  Cowen  (1 ) 
the  Court  found  that  the  assenting  creditors  had  held  no  meeting, 
had  entered  into  no  inquiry  as  to  the  state  of  the  debtor's  assets  and 
liabilities,  nor  made  any  endeavour  to  ascertain  what  proportion  of 
his  property  he  was  giving  up ;  and  it  appearing  that  he  retained 
a  considerable  part  of  his  property,  the  Court  came  to  the  conclu- 
sion that  the  assent  of  the  creditors  was  not  given  bond  fide  with  a 
view  to  their  pecuniary  interests,  so  as  to.  make  the  deed  binding 
on  dissentient  creditors.  In  the  present  case  this  gentleman,  hold- 
ing a  commission  in  the  army,  entered  into  an  arrangement  with 
two  of  his  relatives,  who  were  creditors  of  his,  that  all  moneys 
which  should  come  to  the  hands  of  Cox  <&  Cb.,  bis  army  agents, 
on  his  account,  should  be  a  security  for  those  debts,  and  that  he 
would  not  sell  out  or  exchange  except  through  Cox  dt  Co.,  aud- 
that  he  would  make  immediate  arrangements  for  raising  money  by 
retiring  on  half-pay,  or  selling  his  commission.  He  retires  on 
half-pay ;  and  if  the  amount  which  he  thus  received  had  been  tlie 
whole  of  his  property,  there  would  have  been  nothing  to  throw 
suspicion  on  the  arrangement  by  which  it  was  given  up  to  the 
general  body  of  creditors.  But  when  we  see  that  by  retiring  on 
half-pay  he  retains  in  the  shape  of  half-pay  one  half  of  his  property 
for  his  own  benefit,  giving  up  only  the  other  half  to  the  general 
body  of  his  creditors,  so  as  to  disappoint  the  two  judgment  credi- 
tors, we  must  say,  so  far  as  regards  his  conduct,  that  he  does  not 
intend  to  make  a  fair  arrangement  with  his  creditors.  If  we  look 
at  the  conduct  of  the  assenting  creditors,  it  appears  clear  that 
they  have  not  exercised  a  fair  discretion  as  to  whether  the  arrange- 
ment is  for  their  own  pecuniary  benefit ;  they  have  taken  no  pains 
(1)  Law  Bep.  2  Gh.  563. 
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to  ascertain  whether  it  is  so ;  and  we  are  obliged  to  come  to  the  L.  JJ. 

conclusion  that  for  some  motive  apart  from  their  pecuniary  inte-  18C8 

rests  they  are  willing  to  release  the  debtor  on  receiving  a  certain  ex  paru 

amount  of  composition,  whether  reasonable  or  not.    Such  an  assent  ^^-^oox. 

cannot  make  the  deed  binding  on  dissenting  creditors.    I  there-  Deacon. 
fore  agree  Avith  the  decision  of  the  Commissioner.     ^ 

Sir  C.  J.  Selwyn,  L. J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Mr.  C.  J.  Vyner;  Messrs.  Bangerfield  &  Fraser. 
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L.C.  HORSLEY  V.  COX. 

1869  Judgment  Creditor — Equitable  Debt — Garnishee  Clausee  of  Common  Law 

Jan  ^25,28  ^  Procedure  Act,  1854—17  A  18  Vict,  e.  125, «.  60—66. 

A  judgment  creditor  cannot  obtain  a  charge  in  Equity  on  an  equitable  debt 
by  analogy  to  an  attachment  of  a  legal  debt  under  the 'garnishee  clauses  of  the 
ComTncn  Law  Procedure  Act^  1854. 

A  judgment  debtor  was  entitled  under  a  will  to  one-fourth  of  the  profits  of 
a  business  which  was  managed  by  trustees,  subject  to  a  condition  of  for- 
feiture if  he  alienated  or  charged  his  share.  A  sum  of  money  arising  from 
the  business  was  standing  at  the  bankers  in  the  names  of  the  trustees.  The 
judgment  creditor  filed  a  bill  to  establish  a  charge  against  the  money  at  the 
bankers  representing  the  judgment  debtor's  share  of  past  profits,  by  analogy 
to  an  attachment  under  the  garnishee  clauses  of  the  Common  Laxo  Procedure 
Act  :— 

Held  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  bill  could 
not  be  sustained. 

Semble,  if  such  a  bill  could  be  sustained,  the  filing  of  the  bill  would  be  the- 
process  analogous  to  the  garnishee  order,  and  the  charge  would  affect  the  fund 
in  the  hands  of  the  trustees  from  the  date  of  the  bill. 

IHIS  was  an  appeal  from  a  decision  of  the  Master  of  the 
Rolls. 

Jane  Caroline  Coz,  by  her  will,  dated  the  12th  of  August,  1858, 
bequeathed,  among  other  things,  the  weekly  paper  called  "  The 
Builder,**  and  the  copyright  thereof,  and  the  leasehold  premises  in 
which  it  was  published,  to  the  Defendants  J.  C.  Mann  and  D.  iSL 
Bochett,  upon  trust  to  carry  on  the  publication  of  the  paper,  with  full 
discretionary  power  as  to  the  management  thereof ;  and  upon  trust 
to  pay  one-fourth  part  of  the  net  profits  to  the  Defendant,  J.  A,  D. 
Cox,  during  his  life,  and  after  his  death  to  the  persons  therein 
named ;  and  as  to  the  other  three-fourths  of  the  net  profits  upon 
the  trusts  therein  mentioned.  And  the  testatrix  declared  that  if 
the  said  J.  A.  D.  Cox  should  be  outlawed  or  declared  bankrupt,  or 
become  an  insolvent  debtor,  or  should  assign,  charge,  or  incumber, 
or  attempt  or  affect  to  assign,  charge,  or  encumber  his  share  of  the 
profits,  or  any  part  thereof,  or  should  do  anything  whereby  the 
same  or  any  part  thereof  might,  if  belonging  absolutely  to  him, 
become  vested  in  or  payable  to  some  other  person  or  persons,  then 
and  thenceforth  his  share  of  the  profits  should,  during  the  re- 
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mainder  of  his  life,  sink  into  and  form  part  of  her  general  personal       L.  G. 
estate,  which  she  bequeathed  to  other  persons.  1869 

The  will  contained  a  direction  that  no  person  entitled  to  any  horslet 
share  of  the  profits  of  the  Builder  should  have  any  right  of  con- 
trol or  interference  over  the  management  of  the  publication,  or 
OTer  the  mode  of  ascertaining  or  dividing  the  profits,  nor  any  right 
of  investigating  the  accounts,  or  requiring  any  explanation  thereof, 
except  that  the  trustees  should  in  the  month  of  January  in  each 
year  draw  up  a  balance  sheet  shewing  the  net  profits  to  the  pre- 
ceding 31st  of  December,  which  balance  sheet  the  persons  entitled 
to  the  profits  should  be  entitled  to  inspect. 

The  testatrix  died  in  1858,  and  her  trustees  carried  on  the  pub- 
Kcation  of  the  Builder  under  the  trusts  of  her  will.  They  declared 
the  profits  of  the  publication  from  time  to  time,  and  paid  the  shares 
to  the  parties  entitled.  A  considerable  sum  was  standing  in  their 
names  at  their  bankers. 

The  Flaintifi^,  CharleB  Hordey^  had  obtained  several  judgments 
agamst  the  Defendant  Cox^  one  of  which  formed  the  subject  of  the 
present  contention. 

Cox  had  paid  various  sums  of  money  to  the  Plaintiff  in  respect 
of  these  judgment  debts,  and  in  particular,  in  August,  1865,  he 
assigned  his  share  of  the  profits,  on  the  June  division  of  profits  of 
the  publication,  to  the  PlaintifiT,  in  pursuance  of  which  the  trustees 
paid  the  sum  of  £494  128.  6d  to  the  Plaintiff. 

At  length,  however,  the  Plaintiff  having  exhausted  his  reme- 
dies at  Law,  filed  the  present  bill  on  the  17th  of  November, 
1865,  alleging  that  a  large  sum  of  money  was  standing  in  the 
names  of  the  trustees  at  their  bankers,  and  praying  that  it  might 
be  declared  that  this  sum  represented  profits  of  the  Builder,  of 
which  the  Defendant  Cox  was  entitied  to  one-fourth,  and  that 
his  share  ought  to  be  applied  in  payment  of  what  might  be 
found  due  to  the  Plaintiff  in  respect  of  his  judgment  debt  The 
bill  also  prayed  for  an  injunction  to  restrain  the  trustees  from 
paying  any  part  of  the  money  in  their  hands  to  the  Defendant 
Cfer. 

The  last  account  which  had  been  made  out  by  the  trustees  before 
the  filing  of  the  bill,  was  made  out  up  to  the  29th  of  September, 
1865.  ^  On  this'account  a  sum  of  about  £250  appeared  due  to  Cox 
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By  an  order  made  by  consent  in  the  cause,  £150,  part  of  the  sum 
was  paid  to  the  Plaintiff,  and  £100  to  Cox. 

The  Plaintiff  moved  for  an  injunction  to  restrain  the  trustees 
from  parting  with  the  money,  but  the  motion  was  refused.  When 
the  cause  came  to  a  hearing  the  Master  of  the  Bolls  dismissed  the 
bill  with  costs,  and  the  Plaintiff  appealed  from  his  decree  (1). 

Mr.  Jessel,  Q.O.,  and  Mr.  Lococh  Wdh,  for  the  Appellant : — 

If  the  money  in  the  hands  of  the  bankers  had  been  standing  to 
Cox's  account,  it  would  have  been  a  legal  debt  to  him,  and  the 
Plaintiff  could  have  attached  it  under  the  60th  and  following 


(1)  The  judgment  of  the  Master  of 
the  Rolls  (Dec.  6tb,  1867)  was  as  fol- 
lows : — 

It  is  impossible  for  the  Plaintiff  to 
escape  from  the  dilemma  in  which  he  is. 
The  decree  creates  a  charge.  That  cre- 
ates a  forfeiture.  But  it  only  creates  a 
charge  on  future  profits;  it  does  not 
create  any  charge  on  past  profits ;  and 
what  the  Plaintifif  ought  to  have  done,  if 
he  could  have  done  it  without  creating 
a  forfeiture,  was  to  adopt  the  course, 
which  was  a  very  strong  one,  taken 
by  a  judgment  creditor  in  Te^combe 
V.  Landor  (28  Beav.  80).  In  that  case 
the  Defendant,  Landor,  had  consider- 
able property  in  this  country,  but  he 
only  had  a  life  estate,  which  was  in  the 
hands  of  trustees.  The  judgment  creditor 
could  not  make  his  judgment  avail- 
able for  twelve  months,  under  the  Act 
of  Parliament ;  and  if  the  debtor  went 
abroad,  and  died  within  the  twelve 
months,  the  creditor  would  have  lost 
everything.  Thereupon  the  creditor 
asked  to  have  the  rents  impounded 
for  one  year.  The  case  was  argued 
very  strongly,  as  it  was  quite  a  new 
case ;  but  I  made  the  order.  But  that 
case  went  on  this  principle — that  you 
must  creato  the  charge  by  a  decree  of 
this  Court,  and  you  cannot  touch  any- 
thing that  is  paid  over  before  the  decree 
is  made ;  but  you  may  impound  rents 


to  be  afterwards  taken,  as  was  done  in 
that  case;  and  if  the  Plaintiff  could 
have  impounded  the  profits  in  the 
hands  of  the  trustees,  without  any  for- 
feiture, then  he  might  possibly  have 
been  entitled  to  them  at  the  hearing ; 
but  without  that,  he  can  do  nothing. 

It  is  clear  the  trustees  cannot  alter 
the  rights  of  the  parties  by  choosing 
not  to  pay  over  the  profits  to  the  Defen- 
dant, Cox.  If  they  choose  to  keep  the 
money  in  their  own  hands,  that  does 
not  give  the  Plaintiff  any  right  to  have 
a  charge  upon  them.  The  money  at  the 
bankers  is  either  Cox's,  or  not.  If  it  is 
his  money,  the  Plaintiff  may  get  it  under 
the  Common  Law  Procedure  Act.  If  it 
is  not  his  money,  then  it  is  a  debt  due 
to  the  trustees,  who  are  liable  to  account 
to  him  for  it.  But  at  present  I  do  not 
know  any  case  in  which  you  have  been 
.'\ble  to  charge  a  mere  equitable  debt 
li  nder  the  Common  Law  Procedure  Act, 
Tile  future  rents,  it  is  clear,  cannot  be 
claimed,  because  the  moment  I  make  a 
decree  for  taking  the  future  rents,  that 
creates  a  forfeiture  under  the  will,  and 
there  is  nothing  in  the  Act  which  en- 
ables me  to  give  a  charge  upon  these 
past  arrears.  I  am  of  opinion,  as  I  was 
at  the  hearing  of  the  motion,  that  the 
whole  bill  fails,  and  must  be  dismissed 
with  costs. 
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sections  of  the  Common  Law  Procedure  Ad,  1854.    But  as  it  was       L.  C. 
in  the  names  of  the  trustees,  it  was  an  equitable  debt,  and  the        i86D 
PlaintiflF,  therefore,  comes  to  this  Court  to  assist  him,  in  the  same     homi^y 
way  as  this  Court  will  assist  a  judgment  creditor  who  is  prevented         ^' 
from  extending  the  land  of  his  debtor  by  the  existence  of  an  out-        — '- 
standing  legal  estate.     The  Court  in  such  a  case  can  remove  the 
legal  obstacle  :  Harris  v.  Davison  (1) ;  Gore  v.  Bowser  (2) ;  Bennett 
y.PoweUiS). 

It  is  true  that  the  amount  of  Cox's  share  of  the  profits  is  not 
ascertained,  but  that  is  no  reason  why  the  Plaintiff  s  judgment 
should  not  affect  it.  A  judgment  creditor  can  levy  execution 
against  his  debtor's  interest  in  partnership  chattels,  and  then  a 
suit  may  be  instituted  to  take  the  partnership  accounts  in  order 
to  ascertain  the  amount  of  the  debtor's  interest:  Sahershon  v. 
Blurton  (4).  And  it  has  been  expressly  decided  that  the  clauses 
of  the  Comm4>n  Law  Procedure  Ad,  under  which  we  are  now  claim- 
ing, are  applicable  to  a  legal  debt,  which  is  unascertained  and  a 
matter  of  account:  Daniel  v.  McCarthy  (5).  The  only  question, 
therefore,  here  is  whether  the  debt  being  equitable  the  creditor  is 
to  be  deprived  of  his  remedy. 

It  is,  however,  said  that  at  the  time  when  the  bill  was  filed 
there  was  no  debt  due,  because  all  past  profits,  which  alone  the 
judgment  could  reach,  had  been  paid  over  by  the  trustees.  But 
we  contend  that  the  profits  which  have  accrued  between  the  filing 
of  the  bill  and  the  date  of  the  decree  are  affected  by  the  judgment. 
The  Court  will  proceed  by  analogy  to  the  proceedings  at  Law. 
What  is  the  analogous  order  to  the  garnishee  order  ?  It  cannot 
be  the  mere  filing  of  the  bill ;  it  must  be  either  an  injunction 
against  the  trustees  (if  one  be  granted)  or  the  decree. 

Mr.  SofUhffote,  Q.C.,  Mr.  Roxburgh,  Q.C.,  and  Mr.  Edmvmd  James, 
for  the  Defendant  Cox : — 

We  do  not  dispute  the  doctrine  that  a  judgment  creditor  will  be 
aided  in  Equity  to  obtain  possession  of  his  debtor's  interest  in  land. 
But  in  that  case  the  Court  only  removes  a  formal  obstacle  which  pre* 

(1)  15  Sim.  128.  (3)  3  Drew.  326. 

(2)  3  W.  R.  430.  (4)  1  De  G.  &  Sm.  121. 

(5)  7  Ir.  C.  L.  Rep.  2C1. 
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L.  0.      vented  the  creditor  from  enforcing  his  legal  right.     But  here  the 

1669       judgment  creditor  has  no  legal  right  except  what  is  expressly  given 

'HoRHXY     ^^^  ^y  *^®  statute.     The  statute  only  gives  him  power  to  attach 

V'         a  legal  debt  of  his  debtor ;  if  the  Legislature  had  wished  to  include 

^^       equitable  debts.it  might  have  done  so;  but  it  has  not    He  has, 

therefore,  no  equity  to  come  for  help  to  this  Court:  Thomas  v. 
Cross  (1).  It  would  eflTect  a  complete  revolution  in  the  law  of 
judgments  if  every  judgment  creditor  could  file  a  bill  for  an 
accoimt  of  a  partnership  in  which  his  debtor  was  engaged,  or  to 
affect  his  property  in  the  hands  of  trustees.  The  garnishee  custom 
has  existed  in  the  City  o{  London  and  Bristol  for  a  long  period, 
yet  no  such  bill  as  this  has  ever  been  filed. 

But  even  if  the  Plaintiff  is  right  in  his  view  of  the  law,  there  is 
in  the  present  case  no  debt  for  the  Court  to  attach.  For  there 
was  a  division  of  profits  just  before  the  bill  was  filed,  and  there 
could  be  no  more  profits  realized  until  the  next  taking  of  the 
accounts,  which  was  not  till  after  the  filing  of  the  bilL  As,  there- 
fore, the  judgment  could,  by  reason  of  the  forfeiture  clause,  only 
affect  past  profits,  the  filing  of  the  bill,  which  is  analogous  to  the 
service  of  the  garnishee  order,  could  have  no  operation. 

Sir  R,  BaggaUayf  Q.C.,  and  Mr.  FaheVy  for  the  trustees,  referred 
to  Moniefiore  v.  Behrens  (2). 

Mr.  Jessd,  in  reply. 

Lord  Hatherlet,  L.C,  after  observing  that  the  case  had  been 
extremely  well  argued,  and  referring  shortly  to  the  facts  before 
stated,  continued : — 

The  argument  on  behalf  of  the  Plaintiff  has  been,  that  where 
there  is  nothing  but  a  legal  obstacle  in  point  of  form  in  the  way  of 
a  person  recovering  a  rights  such  as  a  legal  estate  outstanding,  this 
Court  will  set  aside  such  obstacle,  and  enable  the  person  who  is 
entitled  to  the  right  to  assert  it,  notwithstanding  the  legal  interest 
of  which  a  Court  of  Law  is  forced  to  take  notice.  And  it  is  con- 
tended that  by  the  Common  Law  Procedure  Act,  1854,  a  power 
of  attachment  is  given  to  a  judgment  creditor  in  respect  of  money 

,   (1)  2  Dr.  &  Sm.  423.  (2)  Law  Rep.  1  Eq.  171. 
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ine  from  any  person  whatsoever  to  his  debtor ;  and  that  in  the  pre-       L.  0. 
sent  case  there  being  moneys  due  to  the  Defendant  at  the  filing  of        1869 
the  billy  and  still  more  at  the  date  of  the  decree,  and  these  moneys     uobslst 
being  moneys  which  are  not  due  at  Law — ^the  trustees  being  legally 
entitled  to  them — ^the  difficulty  ought  to  be  got  over  by  the  Court 
interfering  and  aiding  the  judgment  creditor  by  giving  him  the 
same  remedy  in  Equity  which  he  would  be  entitled  to  at  Law,  if  it 
were  not  for  the  difficulty  arising  from  the  debt  being  an  equitable 
debt. 

There  is  great  plausibility  in  the  argument,  but  I  have  come  to 
the  conclusion  that  the  d6ctrine  referred  to  has  no  application 
to  a  case  like  the  present^  arising  under  the  Common  Law  Proce- 
dure Ad,  By  that  Act  this  particular  remedy  is  granted  in  a 
very  special  manner  and  under  very  special  terms,  and  there 
is  no  ground  for  saying  that  this  Court  can  interfere  so  as  to 
alter  the  position  of  the  parties  by  simply  putting  aside  the  legal 
obstacle  so  as  to  bring  the  whole  matter  into  this  Court,  and  to 
arrest  the  money  by  means  of  a  process  analogous  to  an  attach* 
ment. 

[EQs  Lordship  then  referred  to  the  garnishee  clauses,  from  the 
60th  to  the  66th  sections  of  the  Common  Law  Procedure  Ad,  1854, 
and  continued : — "]  Now  all  this  clearly  involves  a  series  of  regu- 
ktions  governing  a  very  peculiar  process  accorded  by  this  Act 
Then,  by  the  interpretation  clause,  sect.  99,  the  word  "Court"  is 
interpreted  to  mean  one  of  the  superior  Courts  of  Common  Law  at 
Westminster.  In  the  Comm/m  Law  Procedure  Ad,  1852,  there  is 
a  special  clause  (the  226th)  referring  to  proceedings  in  Equity, 
but  the  whole  of  the  Act  of  1854  is  expressly  applied  to  Common 
Law  procedure.  In  that  state  of  circi^stances,  it  appears  to  me 
that  the  case  is  very  different  from  the  case  of  a  person  having  a 
judgment  against  his  debtor,  and  finding  that  at  Common  Law  his 
judgment  is  arrested  when  he  seeks  to  enforce  it  by  an  out- 
standing legal  interest  Since  the  1  d?  2  Vict.  c.  110,  the  effect  of 
judgments  has  been  interfered  with  much  less  than  formerly.  The 
judgment  creditor,  for  instance,  found  his  judgment  interfered 
with  by  an  outstanding  term ;  and  if  this  Court  simply  set  aside 
the  obstacle  of  the  outstanding  term,  the  procedure  would  take  its 
ordinary  course,  and  the  creditor  was  relieved  accordingly.    But 
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L.  G.  here  is  a  special  remedy  directed  to  a  special  case,  and  yerj  special 
1869  observances  directed  by  the  Act — particularly  by  the  66th  section, 
HoBSLEY  vbich  enacts  that  a  book  shall  be  kept  by  the  Court  in  which 
eyery  attachment  is  to  be  registered,  and  which  all  persons  are  to 
have  an  opportunity  of  inspecting — a  rule  which  is  inapplicable  to 
this  Court  or  its  proceedings.  It  is  clear  that  the  process  is  only 
adapted  for  the  simple  case  of  a  debt  due  from  a  third  person  to 
the  judgment  debtor,  where  the  judgment  creditor  could  at  once 
obtain  payment  of  the  debt. 

Mr.  Jesad  called  my  attention  to  the  case  of  Daniel  v.  M'  Carfhy  (1), 
in  which  it  was  decided  that  the  mere  circumstance  of  the  claim 
being  a  matter  of  account  did  not  prevent  the  operation  of  the  (7om- 
mon  Law  Procedure  Ad,  because  that  was  certain  which  could  be 
made  certain.  Still,  however,  there  remains  this  observation,  that  it 
was  matter  of  account  between  the  judgment  debtor  and  the  person 
who  was  indebted  to  him,  and  as  between  these  two  persons  it  was 
a  simple  case ;  whereas  what  I  am  asked  to  do  now  is,  in  effect,  to 
say,  that  wherever  there  is  a  suit  for  administration  of  a  testator's 
estate,  and  wherever  there  is  a  trust  created  imder  a  will — cases  in 
which  the  suit  may  be  exceedingly  complicated  in  its  character, 
requiring  a  vast  number  of  peisons  to  be  brought  before  the  Court 
before  the  equities  can  be  determined— the  Court  may  adopt  a 
process  which  was  intended  for  a  certain,  quick,  efiScacious  remedy 
on  the  part  of  the  judgment  creditor  for  recovering  his  debt  by 
way  of  execution.  In  the  present  case,  for  instance,  I  am  not  sure 
whether  it  would  not  be  necessary  to  have  all  the  cesiuis  qw  trust 
under  the  will  of  the  testatrix  before  the  Court ;  and  I  cannot  think 
that  such  a  case  is  within  the  scope  of  the  principle  by  which  this 
Court  assists  those  who,  by  reason  of  some  mere  technical  difficulty 
at  Law,  are  unable  to  obtain  relief,  or  that  it  is  such  as  was  con- 
templated by  the  special  provisions  of  the  Common  Law  Procedure 
Ad. 

But  independently  of  that,  there  is  another,  a  totally  distinct 
reason,  why  it  would  not  be  proper  to  grant  relief  in  this  case.  It 
is  quite  clear  that  the  moment  the  Plaintiff  can  establish  a  charge 
upon  the  Defendant's  share  in  the  profits,  that  instant  the  Defen- 
dant's interest  ceases.  And,  accordingly,  the  Plaintiff  can  only 
(1)  7  If.  C.  L.  Rep.  261. 
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recover  upon  past  profits — the  subsequent  profits  would  not  be       1^.0. 
affected.  1869 

Now,  it  appears  that  before  the  filing  of  the  bill  the  trustees,     hobuIet 
who  were  only  bound  to  account  eveiy  January,  have,  nevertheless,        ^^ 

been  so  obliging  to  their  cesiuis  que  trust  as  to  make  up  shorter       

accounts.  One  of  them  was  made  up  in  June,  1865,  and  Cox's 
share  of  the  profits,  or  the  principal  part  of  it,  amounting  to  £494, 
was  paid  over  to  the  Plaintiff  by  virtue  of  an  assignment  by  Cox 
of  the  moneys  due  to  him.  Subsequently  the  trustees  made  out 
another  account  up  to  Michaelmas  for  the  Michaelmas  quarter.  A 
correspondence  ensued  with  reference  to  that  account.  The  Plain- 
tiff claimed  what  was  found  due  to  CoXy  but  his  claim  was  not 
acceded  to,  for  at  that  time  there  was  no  charge  of  any  description 
in  his  favour  on  these  profits.  Accordingly  the  Plaintiff  filed  his 
bill  in  November,  and  subsequently,  by  arrangement  and  consent, 
these  profits  were  divided  between  the  Plaintiff  and  Cox.  That 
disposed  of  everything  due  to  Cox  up  to  that  time,  and  nothing 
further  would  become  due  until  Christmas. 

Under  these  circumstances,  then,  could  the  Plaintiff  establish 
any  claim  whatsoever  ?  It  appears  to  me  that  he  could  not,  unless, 
as  Mr.  Jessd  argued  with  great  ingenuity,  the  charge  was  not  to 
be  considered  effective  till  the  actual  decree,  and  then  when  the 
decree  was  made,  he  claims  to  fasten  upon  all  the  profits  which 
accrued  between  the  filing  of  the  bill  and  the  date  of  the  decree. 
That  may  be  a  very  convenient  argument  for  a  person  in  the 
peculiar  position  of  the  Plaintiff,  for  the  moment  he  attaches  the 
profits,  all  the  subsequent  profits  vanish  by  virtue  of  the  clause  of 
forfeiture  in  the  will ;  and  therefore  it  is  not  his  interest  to  fix  the 
time  at  any  earlier  period  than  the  decree.  But  supposing  that  I 
could  assist  him,  as  I  think  I  cannot,  by  analogy  to  the  cases  at 
Law,  it  appears  to  me  that  I  should  be  ill  following  that  analogy 
if  I  were  not  to  hold  that  the  filing  of  the  bill  is  the  time  when 
this  charge  would  attach,  as  being  equivalent  to  a  Judge's  order, 
which  is  notice  on  the  part  of  the  Plaintiff  of  his  having  a  definite 
charge  upon  the  property. 

Otherwise,  as  soon  as  the  bill  was  filed  the  judgment  debtor 
would  do  all  he  could  to  prevail  upon  the  trustees  to  pay  him  the 
money  in  their  hands,  which  they  might  do  until  they  were  pre- 
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L.  c.       vented  by  injanction.    Therefore  it  is  the  creditor's  interest,  in 

1869       every  case  except  where  the  Plaintiff  is  in  such  a  peculiar  position 
Ho«sLET     ^  ^  ^^^  ^^^^'  ^^^^'  ci^^^i^g  the  charge  could  be  sustained  at  all 

J^-         the  trustees  should  be  prevented  from  dealing  with  the  fund  after 

a  bill  of  this  kind  had  been  filed. 

"We  come  to  the  same  result  if  we  consider  the  analogy  of  the 
cases  in  which  the  Court  has  interfered  to  aid  an  execution  where 
there  is  an  outstanding  legal  interest.  In  that  case  all  must  be 
done  at  Law  that  can  be  done.  The  judgment  creditor  must  get 
his  writ  of  ^.  /a.,  and  lodge  it  in  the  sheriff's  hands  before  he  can 
come  to  this  Court  to  aid  him ;  and,  by  analogy,  there  ought  to  be 
some  corresponding  process  in  the  nature  of  an  attachment  against 
this  debt  before  bill  filed ;  and  every  right  should  exist,  to  make  the 
analogy  complete,  at  the  time  of  filing  the  bill  which  the  judgment 
creditor  would  have  at  Law,  except  for '  the  legal  obstacle  which 
intervenes.  Consequently  the  moment  the  bill  is  filed  the  trustees 
would  be  fixed,  and  would  be  precluded  from  making  any  payment 
oyer  to  the  debtor.  Under  the  circumstances  of  the  present  case, 
if  the  money  had  been  in  the  hands  of  the  trustees  nothing  would 
have  been  due  at  the  time  of  filing  the  bill.  There  could  not 
have  been  an  attacliment  at  Law,  because  the  61st  section  requires 
an  aflSdavit  that  there  is  a  debt  due  from  the  garnishee  to  the 
judgment  debtor,  which  could  not  have  been  properly  made.  By 
the  mode  in  which  the  business  was  carried  on  there  could  be 
nothing  due  to  Cox  until  the  actual  ascertainment  of  the  profits, 
which  would  be  in  December.  They  could  not  ascertain  the  profits 
before,  because  all  the  apparent  profits  might  be  gone  before  De- 
cember, the  time  of  stating  the  yettrly  accounts.  Where  the  debt 
is  unliquidated,  it  has  been  decided,  even  at  Law,  in  the  case  of 
Dresser  v.  Johns  (1),  that  it  cannot  be  attached.  I  do  not  forget 
Mr.  JesseVs  argument,  that  the  debt  was  accruing  de  die  in  diem, 
and  that  therefore  up  to  the  settlement  of  the  account  there  would 
be  something  coming  due.  That  is  not  so ;  the  account  could  not 
be  taken,  and  until  you  get  a  debt  actually  due  the  statute  has  no 
application. 

It  appears  to  me,  therefore,  upon  this  second  ground,  that  if  I 
could  have  seen  my  way  to  apply  the  doctrine  of  the  Court  of 

(1)  28L.  J.(C.P.)281. 
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Eqnity  to  this  particular  case,  the  facts  would  not  have  justified  such  L.  C. 
an  application.  In  either  view,  therefore,  the  appeal  must  be  dis-  1S69 
missed  with  costs.  Homlby 

V. 

;   Solicitors  for  the  Plaintiff:  Mr.  A.  8.  Lawson.  ^ 

Solicitors  for  the  Defendant:    Mr.  T,    W.   Flavett;    Messrs* 
BoehM  &  Co. 


ABEBAMAN  lEONWORKS  v.  WICKENS.  L.  C. 

1868 
lendor  and  Purchaser — Misrepresentation — Condition  as  to  Acreage — Lien  on         *-»v^ 

Deposit — Position  of  Plaintiff — Jurisdiction — Practice— Parties — Costs  of  Nov,  6,9, 10, 

Defendants,  ' 

The  owner  of  an  estate  agreed  to  sell  it  for  £250,000,  representing  it  to 
contain  1530  acres.  The  purchaser  agreed  to  sell  it  to  a  company  for 
£350,000,  of  which  £150,000  was  paid  to  him,  £75,000  in  cash,  and  bonds 
for  £75,000,  and  he  paid  the  vendor  of  the  estate  £50,000  as  a  deposit.  It 
appeared  that  the  estate  contained  less  than  1100  acres,  and  the  company, 
liaving  at  the  time  only  £1536  in  hand,  complained  to  the  purchaser  of  the 
deficiency,  and  he  then  wrote  to  the  vendor  declining  to  complete.  The 
company  afterwards  rescinded  the  contract,  and  the  purchaser  brought  an 
action  against  the  vendor  for  the  deposit,  which  was  compromised  by  the 
vendor  repaying  the  deposit  and  rescinding  the  contract.  The  company  filed 
a  biU  against  the  purchaser  and  some  other  Defendants  who  had  agreed  to 
share  with  him,  for  a  return  of  the  £75,000  and  of  the  bonds : — 

ffeld,  that  although  the  financial  position  of  the  company  might  render  it  • 
convenient  to  them  to  rescind  the  contract,  and  though  they  might  other- 
wise have  been  ready  to  take  the  smaller  quantity  of  land,  they  were  entitled 
to  rescind  the  contract  as  the  purchaser  was  unable  to  complete  with  them : 

Eeld,  that  the  company  were  entitled  to  rescind  on  the  ground  of  mis- 
representation though  they  might  have  been  able  to  ascertain  the  extent  of 
the  estate : 

Held,  that  the  company  were  entitled  to  re[)ayment  of  what  they  had  paid, 
and  to  a  return  of  the  bonds,  and  that  they  had  a  lien  on  a  portion  of  the 
£50,000  repaid  to  the  purchaser,  which  had  been  paid  into  Court. 

One  of  the  articles  of  the  contract  provided  that  the  estate  as  to  extent  of 
acreage  should  be  taken  to  be  conclusively  shewn  by  certain  deeds : — 

Eddy  that  this  was  merely  a  conveyancing  condition  as  to  identity,  and 
that,  coupled  with  the  representation  as  to  the  acreage,  it  did  not  estop  the 
company  from  rescinding  on  the  ground  of  deficiency  in  acreage. 

The  same  relief  was  asked  against  the  other  Defendants  as  against  the 
purchaser.  One  of  these  Defendants,  by  his  answer,  said  that  the  suit  was 
unnecessary  and  improper,  another,  that  he  was  improperly  made  a  party 
to  the  suit : — 

Eddf  that  they,  whether  necessary  or  not,  were  proper  parties  to  the  suit. 
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bat  that  no  relief  in  the  shape  of  repayment  could  he  given  against  them, 
and  that  if  they  had  merely  submitted  to  any  order  which  the  Court  might 
make  they  would  have  been  entitled  to  their  costs,  but  as  they  had  answered 
in  this  manner  they  would  not  have  their  costs. 
Decree  of  MalinSj  V.C.,  reversed. 

\JN  the  23rcl  of  June,  1864,  Mr.  Crawahay  Bailey,  the  owner  of 
the  Aberaman  estate  in  Wales,  upon  which  he  had  for  some  time 
carried  on  ironworks  and  a  colliery,  agreed  to  sell  the  estate,  plant, 
and  business,  to  the  Defendant  WicTcens  for  £250,000,  represent- 
ing, as  was  alleged  by  WicJcem  in  this  suit,  that  the  estate  con- 
tained 1530  acres.  One  of  the  clauses  in  the  agreement  provided 
that  the  title  should  commence  with  certain  deeds  of  conveyance 
and  leases,  and  another  clause  was,  that  "  the  estate  as  to  extent  of 
acreage  and  other  matters  of  description  shall  be  taken  as  con- 
clusively shewn  and  defined  by  the  said  deeds  of  conveyance  and 
leases  without  farther  evidence."  WtcJcena  paid  £10,000  deposit, 
and  made  some  agreements  with  the  Defendant  Wilkinson,  who 
advanced  part  of  the  money,  and  with  the  Defendants  Sari  & 
SiaSJow,  for  sharing  the  profits.  The  Defendants  then  got  up  a 
company  called  the  Aleraman  Ironworks,  Limited,  the  Plaintiflfe  in 
this  suit,  the  object  of  which  company  was  to  buy  and  work  the  Aber^ 
aman  estate,  and  the  prospectus  of  the  company  stated  the  estate  to 
contain  1530  acres.  On  the  27th  of  September,  1864,  Wickens 
agreed  to  sell  the  estate  to  the  company  for  £350,000,  payable  by 
instalments  and  in  bonds,  Wickens  representing,  on  the  faith,  as 
he  alleged,  of  Crawshay  Bailey's  statement,  that  the  estate  con- 
tained 1530  acres ;  and  an  agreement  for  sale  was  executed  between 
Wickens  and  the  company,  corresponding  with  the  agreement  be- 
tween Wickens  and  Crawshay  Bailey,  The  company  paid  Wickens 
£75,000,  and  gave  him  bonds  for  £75,000  more,  and  by  means  of  this 
money  Wickens  paid  Crawshay  Bailey  the  rest  of  a  sum  of  £50,000 
as  part  of  the  purchase-money,  and  repaid  the  other  Defendants  their 
advances.  Both  Wickens  and  the  company  employed  surveyors  to 
examine  and  report  on  the  estate,  and  the  surveyors  for  the  company, 
under  the  circumstances  stated  by  His  Lordship  in  the  judgment, 
represented  that  the  estate  contained  1510  acres.  On  the  20th  of 
January,  1865,  there  was  a  meeting  of  directors  of  the  company,  and 
Sari,  who  was  one  of  the  directors,  was  stated  to  have  then  informed 
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the  others  that  the  estate  contained  little  more  than  1000  acres,  and 
the  directors  then  handed  to  Wickens  a  letter  calling  upon  him  for 
explanation.  Wickens  said  that  he  could  give  no  explanation, 
and  on  the  same  day  wrote  to  Orawahay  Bailey  saying  that  he  had 
received  this  information,  and  declining  to  complete  unless  it  could 
be  shewn  that  the  estate  contained  1530  acres,  and  saying  that  he 
TTOuld  hold  Cratcshay  Bailey  liable  for  damages.  Proposals  were 
made  between  the  company  and  Wickens,  and  between  Wickens  and 
Orawshay  Bailey ,  for  a  continuation  of  the  contract  on  a  reduction 
of  the  purchase-money,  but  no  arrangement  was  made,  and  on  the 
24th  of  March  the  company  gave  notice  to  Wickens  that  they  had 
rescinded  the  contract.  On  the  4th  of  April  Wickens  brought 
an  action  against  Crawshay  Bailey  for  a  return  of  the  £50,000, 
and  for  £100,000  damages.  This  action  was  afterwards  compro- 
mised by  Crawshay  Bailey  repaying  the  £50,000,  £25,000  in  cash 
and  £25,000  in  five  bills  of  £5000  each,  and  by  the  agreement 
being  abandoned.  On  the  lOtli  of  June,  1865,  the  company  was 
ordered  to  be  wound  up,  and  on  the  5th  of  September,  1865,  the 
original  bill  in  this  suit  was  filed.  It  was  afterwards  amended, 
and  as  amended  was  by  the  company  and  W.  Quilter,  the  ofScial 
liquidator.  Plaintiffs,  against  Wickens,  WHkinson,  Sudlow,  and 
Sarly  and  also  two  persons  named  Fdch  and  Bennety  with  whom 
Wickens  had  agreed  to  share,  as  Defendants ;  and  the  bill  prayed 
declarations  that  the  contract  between  the  company  and  Wickens 
might  be  declared  void,  and  that  the  Defendants  were  jointly  and 
severally  liable  to  repay  the  £75,000  and  to  deliver  up  the  bonds, 
and  that  they  might  be  restrained  from  negotiating  the  bonds. 
The  Defendant  Wickens,  by  his  answer,  took  the  several  points 
mentioned  in  the  arguments  and  judgment,  and  alleged  that  he 
Iiad  applied  the  proceeds  of  some  of  the  bonds  to  the  purposes 
of  the  company.  He  also  alleged,  and  it  was  not  denied,  that,  at 
the  time  of  the  meeting  of  the  20th  of  January,  the  company  had 
only  £1536  at  their  bankers.  The  other  Defendants  answered  as 
stated  in  His  Lordsliip's  judgment. 

Wickens  had  received  the  proceeds  of  four  of  the  bills  of  ex- 
change, but  one  remained  unpaid,  and  the  proceeds  of  this  were 
brought  into  Court  in  this  suit. 

The  cause  came  on  to  be  heard  before  the  Vice-chancellor  Mdins, 
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L.  a  who  dismissed  the  bill  with  costs,  without  prejudice  to  the  rights 

1868  of  the  Plaintiffs  at  law,  as  reported  (1),  where  the  fitcts  are  more 

Abbbaman  fully  stated. 

iBOHwoRKs  xj^e  Plaintiffs  appealed. 


WlCXSKB. 


Sir  Boundett  Palnier,  Q.C.,  and  Mr.  Ferrers  (Mr.  Roxburgh^  Q.C., 
with  them),  for  the  Plaintiffs : — 

Even  admitting  that  Wiek^ns  was  deceiyed,  he  made  a  represen- 
tation to  the  company  which  deceived  them.  AUwood  v.  SmoiU  (2), 
which  was  relied  upon  in  the  Court  below,  does  not  apply  to  such  a 
case.  The  Vice-Chancellor  thought  that  our  remedy  was  at  Law, 
but  we  could  not  get  back  the  bonds  at  Law,  Athenasum  Life  AsQur-. 
once  Society  y.  Pooley  (3),  or  establish  the  lien  which  we  have  on 
the  money :  Wythes  v.  Lee  (4) ;  Rose  v.  Watson  (5). 

Mr.  Karslake,  Q.C.,  for  WicJcens: — 

The  company  made  default,  and  were  unable  to  complete  their 
agreement  with  WicJcens^  and  have,  therefore,  no  remedy  against 
him.  Grawshay  Bailey  sold  to  Wiekens  the  estate  as  he  held  it^ 
and  Wiekens  in  the  same  way  sold  it  to  the  company ;  the  mis- 
take probably  arose  from  some  confusion  as  to  acres,  and  there 
was  no  fraud  or  intentional  misrepresentation.  The  company  had 
every  opportunity  of  ascertaining  the  extent :  Attivood  y.  8maS ; 
Jennings  v.  Broughton  (6).  They  only  looked  at  the  coal  and  iron 
ore,  and  the  extent  of  acreage  was  immaterial.  If  the  company 
had  been  prosperous,  the  purchase  would  have  gone  on,  but  they 
had  no  money,  and  invented  this  excuse  for  getting  off  their  con- 
tract. K  the  company  have  any  remedy  against  Wiekens  it  is  by 
an  action  at  law  for  damages  for  misrepresentation.  When  they 
rescinded  the  contract  they  gave  up  all  lien ;  if  they  meant  to  take 
any  steps  to  establish  it  they  should  have  proceeded  to  do  so 
whilst  Wiekens  was  negotiating  with  Orawshay  Bailey ;  there  is 
now  no  land,  and  nothing  on  which  to  claim  a  lien.  There  is  no 
connection  between  the  company  and  Orawshay  Bailey^  and  the 
company  have  no  lien  on  money  merely  because  it  comes  from 

(1)  Law  Bep.  5  Eq.  485.  (4)  3  Drew.  396;  2  Jur.  (N.S.)7, 130. 

(2)  6  CI.  &  F.  232.  (5)  10  H.  L.  C.  672. 

(3)  3  Dc  a.  &  J.  294.  (6)  6  D.  M.  &  G.  126. 


YOL.  lYJ  CHANCEBY  APPEALS.  105 

Oramhay  Bailey.  This  money  is  not  ear*marked  or  affected  in  L.  G. 
any  way,  and  the  only  possible  remedy  is  in  the  shape  of  an  action  ises 
for  damages :  Sainsbury  v.  Jones  (1).  Abiramah 

iBOHWOBKft 

Mr.  GUuse,  Q.C.,  and  Mr.  Pearson,  Q.C.,  for  Wilkinson^  said  that     wiokxm. 

he  had  no  interest  whatever  in  the  matter,  and  ought  not  to       

haT6  been  brought  before  the  Court ;  he  ought  to  have  his  costs 
from  the  Plaintiff. 

]ffr.  WiUiSy  for  Sudlow:— 

The  company  had  never  anything  to  do  with  Sudlow,  and  have 
always  treated  with  Wickena.  Sudlow  claimed  no  interest  what- 
ever, and  only  wanted  his  costs. 

Mr.  G.  Hastings,  for  Sari: — 

On  a  bill  filed  for  specific  performance  all  parties  interested  in 
resisting  it  need  not  be  before  the  Court ;  this  is  a  bill  to  rescind  a 
contract,  and  none  but  the  alleged  contractor  need  be  a  Defendant. 

Sir  BoundeH  Palmer,  in  reply : — 

Wiekens  has  withdrawn  his  charge  of  fraud  against  Orawshay 
Bailey,  and  has  only  got  back  his  deposit,  on  which  we  have  a  lien. 
We  had  a  lien  on  the  estate  for  whatever  we  had  paid,  and  we  do 
not  lose  it  by  his  getting  back  the  money ;  in  fact,  he  ought  not 
to  have  received  it,  but  to  have  handed  it  over  to  us.  We  have  a 
right  to  come  here  to  establish  our  lien,  and  to  prevent  the  bonds 
from  being  dealt  vfith,  which  remedies  we  could  not  get  at  Law. 


Nov.  25.  Lord  Caibns,  L.C,  after  stating  the  principal  facts 
in  the  case,  said  that,  in  his  opinion,  the  condition  in  the  agree- 
ment as  to  the  extent  of  acreage  did  not  disable  WicJcens  from 
complaining  of  the  inaccuracy  of  the  statement  as  to  the  quan- 
tity. The  condition,  construed  literally,  was  not  necessarily  in- 
consistent with  that  statement,  and  was  no  more  than  a  convey- 
ancing provision  as  to  identity — that  the  estate  sold,  represented 
as  consisting  of  1530  acres,  should,  as  to  its  extent  of  acreage 

(1)  5  My.  &  Cr.  1. 
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and  other  matters  of  description,  be  taken  to  be  conclusively  iden- 
tified by  the  title  deeds.  In  other  words,  reading  the  representa- 
tion into  the  condition  it  would  run  thus : — "  The  Aberaman  estate, 
which  consists  of  1530  acres,  shall,  as  to  the  extent  of  acreage 
and  other  matters  of  description,  be  taken  as  conclusively  shewn 
and  defined  by  the  deeds  of  conveyance  and  leases  without  fur- 
ther evidence."  His  Lordship  then  continued  : — Mr.  WicJcens  on 
receiving  the  letter  from  the  company  complaining  of  the  defi- 
ciency might  have  proceeded,  if  he  had  it  in  his  power  to  do  so,  to 
shew  that  the  acreage  was  as  large  as  it  had  been  represented,  or 
that  there  was,  at  all  events,  no  such  deficiency  as  would  authorize 
a  rescission  of  the  contract,  or  he  might  have  insisted,  if  he  had  a 
case  to  do  so,  that  the  company  had  themselves  such  information 
upon  the  subject  that  they  could  not  have  been  misled ;  and,  pro- 
ceeding to  complete  his  contract  with  Mr.  Bailey,  he  might  have 
called  upon  the  company  to  perform  specifically  their  contract  with 
himself. 

Neither  of  these  courses  was  taken  by  Mr.  WicJcem.  He  adopted 
the  complaint  of  the  company,  and  made  it  in  turn  the  ground  of  a 
complaint  and  of  a  repudiation  of  liability  on  the  contract  between 
himself  and  Mr.  Bailey.  He  endeavoured  to  obtain  a  large  re- 
duction of  price  from  Bailey ,  offering  a  corresponding  reduction  to 
the  company,  and,  failing  in  this,  he  commenced  his  action  against 
Bailey  to  recover  back  from  him  the  £50,000  he  had  paid,  and 
damages. 

Under  these  circumstances  I  entertain  no  doubt  that  there  was 
not  any  time  after  the  20th  of  January,  1865,  at  which  Wickens 
was  in  a  position  to  fulfil  his  contract  with  the  company ;  that  he 
put  it  out  of  his  power  to  do  so  by  the  course  which  he  took,  and 
that  the  company  were  fully  entitled  on  the  24th  of  March,  1865, 
to  give  to  Wickem  the  notice  of  rescinding  the  contract  which  on 
that  day  they  gave. 

The  contract  being  rescinded,  the  natural  result  would  be,  that 
as  the  £50,000  paid  to  Bailey  had  been  restored  to  WieJcenSy  so 
the  latter  should  pay  back  to  the  company  the  sums  which  he 
had  received  in  cash  on  account  of  the  purchase  and  the  bonds  of 
the  company,  so  far  as  they  were  under  his  controL 

Against  this,  however,  WieJcem  makes  various  objections.    He 
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contends  that  by  the  conditions  as  to  acreage,  the  company  are 
estopped  from  questioning  the  real  measurement ;  that  there  is 
no  evidence  in  this  cause  that  the  acreage  is  really  deficient; 
that  the  company  had  before  the  contract  a  full  inspection  and 
opportunity  of  knowing  the  real  size  of  the  estate ;  that  the  com- 
pany, even  had  they  known  that  the  estate  consisted  of  less  than 
1100  acres,  would  have  bought  it  at  the  same  price  as  readily,  and 
that  the  company  rescinded  the  contract  rather  because  they  had  a 
diflSculty  in  procuring  funds  than  because  of  a  deficiency  in  acreage. 

It  appears  to  me  that  no  one  of  these  objections  is  relevant  if  I 
am  right  in  holding,  as  I  do,  that  WieJcens  was  not  in  a  position, 
and  never  put  himself  into  a  position,  to  complete  or  to  call  on  the 
company  to  complete  the  contract.  The  company  are  not  here 
resisting  specific  performance,  but  calling  for  an  adjudication  as  to 
rights  arising  out  of  the  rescission  of  a  contract  which  could  not  be 
performed.  I  vrill,  however,  passing  from  this  observation,  advert 
to  the  objections  in  detail. 

The  remarks  I  have  made  upon  the  condition  as  to  acreage  as 
between  WieJcens  and  Bailey  apply  equally  as  between  WicTcen^ 
and  the  company.  As  to  evidence  of  the  deficiency,  that  appears 
to  me  to  be  unnecessary.  WichenshsA  recovered  against  Bailey  on 
the  footing  of  the  deficiency,  and  cannot  now  be  heard  to  dispute 
it.  In  point  of  fact,  he  does  not  dispute  it  in  his  answer  or  his 
evidence,  and  it  has  been  assumed  throughout  in  all  the  correspon- 
dence and  negotiations  between  the  parties. 

As  to  the  knowledge  possessed  by  the  company  before  the  con- 
tract on  the  subject  of  the  acreage,  there  was,  on  the  one  hand,  the 
distinct  representation  of  WieJcens  already  adverted  to,  which  was 
introduced  into  the  prospectus,  and  the  same  prospectus  in  the 
same  sentence  stated  that  the  estate  had  been  carefully  surveyed 
by  Mr.  BicJiardsan,  who  (as  was  admitted  at  the  Bar)  was  a 
surveyor  employed  by  WieJcens.  It  appears,  also,  that  on  the 
26th  of  August,  1864,  three  of  the  directors  and  Mr.  BlaeJcwdl, 
a  valuer  of  eminence,  were  appointed  to  go  down  and  examine  the 
works.  It  further  appears  that  on  the  same  day  the  Defendant 
Wilkinson^  who  had  been  present  with  WieJcens  at  the  board  of 
directors,  wrote  to  WieJcens  thus  : — "  I  think  you  should  take  care 
that  Mr.  Jones  and  Mr.  BicJiardson  are  both  at  the  works  when  the 
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L.  a  yaluer  of  the  board  goes  oyer  them,  and  when  the  committee  are 
1868  there  on  Wednesday  Mr.  Jones  will  be  wanted  to  point  out  the 
AuBPAMAw  works,  and  Mr.  Riohardson  to  justify  his  report"  Jones^  it  was 
admitted  at  the  Bar,  had,  as  well  as  Bichardaon,  been  employed  by 
Mr.  Wickens.  On  the  28th  of  August,  1864,  Bichardson  writes 
thus  to  Wtckens: — ''I  shall  proceed  to  Aherdare  as  you  wish  to 
meet  Mr.  BlaekweU  and  the  directors.  I  shall  take  all  the  details 
of  my  measurements,  weight,  and  calculations  with  me,  so  as  to 
satisfy  Mr.  BlachweU  of  the  accuracy  of  my  estimates."  BlachweU 
made  his  report,  dated  the  31st  day  of  August,  1864.  It  has  been 
put  in  evidence,  and  it  states,  among  other  things,  that  the  estate 
consists  of  1510  acres  of  land  and  mines.  It  is  not  shewn  or 
alleged  that  BlachweU  actually  surveyed  the  estate,  and  the  sug* 
gestion  must  be,  not  that  the  directors  knew  the  real  acreage,  but 
that  they  were  misled  by  their  own  agent,  BlachmlL  They  had, 
however,  the  distinct  representation  of  Wickem  on  this  head,  pro- 
fessed to  be  founded  on  Bichardson*8  survey,  and  if  it  were  material 
to  form  an  opinion  on  this  part  of  the  case,  the  inference  I  should 
have  drawn  from  what  took  place  between  the  26th  and  the  Slst 
of  August  would  be,  that  a  valuation  rather  than  a  survey  was  in 
the  minds  of  the  directors,  and  that  Jones  and  Bichardson  were 
brought  forward  on  the  part  of  Wickens  to  supply  Blackwett  with 
measurements. 

I  may  add,  that  if  Wickens  supposed  that  the  company  either 
knew,  or  were  to  be  treated  as  if  they  knew,  the  real  acreage  of 
the  estate.  It  is  surprising  that  no  suggestion  to  that  effect  was 
made  by  him  on  the  20th  of  January,  1865,  when  they  first  com- 
plained of  the  deficiency,  or  for  a  considerable  time  afterwards. 

The  argument  that  the  company  would  have  bought  the  estate 
with  equal  readiness  had  they  known  it  to  consist  of  less  than  1100 
acres,  and  that  their  real  re€ison  for  rescinding  was  want  of  money 
to  complete,  appears  to  me  hardly  to  require  an  answer.  If  the 
deficiency  is  one  which  entitles  them  to  rescind  (and  no  one  dis- 
putes that  it  is)  they  are  entitled  to  rescind,  even  although  they 
might  have  been  willing  to  pay  an  equal  sum  for  the  smaller 
quantity,  and  even  although  rescission  may,  in  a  financial  point  of 
view,  have  been  convenient  to  them. 

It  was  then  contended,  on  the  part  of  Wickens^  that  whatever 


VOL.  IV.]  CHANCEBY  APPEALS,  109 

rights  the  company  might  haye  against  him  arising  out  of  the       l.  0. 
rescission  of  the  contract,  they  should  be  enforced  at  Law,  and        isss 
not  in  this  Court;  and  this  view  appears  to  have  been  adopted  by    abkram 
the  Vice-Chancellor,  who  has  dismissed  the  bill  without  prejudice    ^^nwo 
to  any  remedy  at  Law.    With  great  deference  to  His  Honour,  I     Wioki 
cannot  think  that  there  is  any  difficulty  as  to  the  jurisdiction  of 
this  Court     WieJsens,  though  he  admits  the  fact  of  the  notice 
of  the  company  to  rescind,  appears  to  deny  their  title  to  re- 
scind, and  at  first  was  disposed  to  insist  on  a  forfeiture  of  the 
money  paid,  though  this  was  not  seriously  contended  for  at  the 
Bar.    Bat^  apart  from  there  being  a  question  to  be  determined  as 
to  the  right  of  the  company  to  rescind  the  contract,  the  contract 
is  one  which,  if  not  declared  to  be  at  end,  would  subject  the  com- 
pany to  still  further  liability  in  the  shape  of  payment    Bonds 
of  the  company,  moreover,  have  been  given  under  it,  which,  in 
their  view  of  the  case,  they  are  entitled  to  have  restored,  and  as 
to  which  it  is  not  an  answer  to  say  that  there  would  be  technical 
difficulties  in  the  way  of  putting  them  in  suit.    These  consider- 
ations, not  to  speak  of  the  lien  for  the  paid  purchase-money,  to 
which  I  shall  afterwards  advert,  appear  to  me  to  be  amply  suffi- 
cient to  sustain  the  equity  of  the  bill. 

The  Defendant  WieJcens,  then  contended  that  he  had  made 
payments,  and  was  under  liability  by  himself  and  his  nominees, 
on  shares  of  the  company,  which  should  be  provided  for  out  of  the 
money  and  bonds  which  he  had  received.  It  is  sufficient  to  say, 
that  I  can  find  no  evidence  of  any  payments  made  by  WicJcens 
on  behalf  of  the  company,  and  that  fliere  is  nothing  in  his  agree- 
ment to  take  shares  which  would,  even  as  between  himself  and  the 
company,  absolve  him  from  the  ordinary  liability  upon  him  in  the 
event  of  the  purxjhase  of  the  estate  going  off. 

I  have  next  to  advert  to  the  demand  which  is  made  on  the  part 
of  the  Plaintiffs  for  a  lien  in  respect  of  the  purchase-money  which 
has  been  paid.  That  question  stands  thus : — ^£50,000  was  paid 
by  Wiekens  to  Bailey  on  account  of  the  purchase  of  the  estate. 
According  to  the  decisions  which  were  referred  to — the  case  of 
Wy(he9  V.  Lee  (1),  and  the  case  of  Bose  v.  Watson  (2) — WickenSy  in 
the  event  of  the  purchase  going  off,  would  have  a  lien  for  this 
(1)  3  Drew.  396.  (2)  10  H.  L.  C.  672. 
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L.  C  £50,000  upon  the  Aberaman  estate  belonging  to  Bailey.  In  like 
186S  manner  the  company,  in  their  turn,  for  the  purchase-money  which 
Aberaman  *^®y  P^^^^  WicJcens  would,  in  the  event  of  their  contract  going  off, 
iRONVrOBKs  j^yg  ^  Hqj^  upon  any  interest  which  Wickens  might  possess  in  the 
WicKBxs.  Aberaman  estate ;  and,  according  to  the  decisions  to  which  I  haye 
referred,  WicJcens,  to  the  extent  of  the  £50,000  he  paid,  had  be- 
come in  equity  the  owner,  by  way  of  incumbrance,  of  a  corre- 
sponding amount  in  value  on  the  Aberaman  estate.  It  appears  to 
me,  therefore,  upon  the  authority  of  those  decisions,  to  be  dear 
that  the  company,  supposing  the  £50,000  had  not  been  repaid  by 
Bailey  to  Wickens,  would  have  been  entitled  to  maintain  a  bill 
against  Wickens  and  Bailey  to  prevent  the  money  getting  back  into 
the  hands  of  Wickens,  In  point  of  fact,  when  the  bill  was  filed,  the 
£50,000  had  in  part  been  repaid  to  Wickens,  but  part  of  the  amount 
remained  in  specie  in  the  form  of  a  bill  of  exchange  of  Bailey's 
which  had  not  been  paid.  This  bill  of  exchange  was  intercepted 
by  the  injunction  of  the  Court ;  and  in  respect  of  it  I  find  £6232 
is  now  in  Court.  Upon  that  sum  it  appears  to  me  the  Plaintiff 
in  this  suit  have  established  their  right  to  a  lien.  The  decree  of 
the  Vice-Chancellor,  therefore,  must,  in  my  opinion,  be  reversed ; 
and  a  decree  must  be  made  directing  an  account  of  the  purchase- 
money  paid  by  the  company  to  Wickens,  and  repayment  of  it, 
with  interest  at  4  per  cent  from  the  time  of  payment.  A  time 
must  be  fixed  for  that  repayment.  The  bonds  remaining  in  the 
possession  of  Wickens  must  be  delivered  up;  and  he  must  be 
ordered  to  concur  in  the  delivery  of  some  which  are  with  the 
London  and  County  Bank,  The  Plaintiffs,  in  my  opinion,  are 
entitled,  as  against  Wickens,  to  the  costs  of  the  suit,  and  they 
are  entitled  to  treat  the  money  remaining  in  Court  as  a  security 
for  what  under  this  decree  will  be  coming  to  them  and  to  be  paid 
over  to  them  in  case  of  default  in  payment  by  Wickens, 

It  only  remains  to  consider  the  case  of  three  other  Defendants, 
Wilkinson,  Sudlow,  and  Sari,  Their  position  is  this: — They  were 
not  originally  parties,  and  they  never  have,  in  any  way,  become 
parties  to  the  contract  between  the  company  and  Wickens,  If 
this  were  a  suit  for  specific  performance  it  is  quite  clear,  upon 
the  authority  of  Tasker  v.  Small  (1),  and  upon  the  ordinary  prin- 
(1)  3  My.  &  Cr.  63. 
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ciples  of  the  Court,  that  they  would  be  improper  parties  to  the 
suit.  But  it  appears  from  the  evi  lence  that  in  the  contract  which 
Wiekens  made  with  the  company  they,  beyond  all  doubt,  had  a 
certain  amount  of  interest — ^a  different  amount  in  the  case  of  the 
different  Defendants ;  and,  without  going  through  the  documents 
at  length,  it  is  sufficient  to  say  that  it  is  my  opinion,  looking  to  the 
documentSy  that  in  equity,  Wilkinson^  Sudlow,  and  Sari,  had  all 
of  them  a  certain  amount  of  interest  in,  and  control  over,  the  con- 
tract which  Wiekens  had  made  with  the  company,  and  the  benefits 
which  Wiekens  might  derive  under  that  contract. 

In  that  view  of  their  position  it  appears  to  me  that  in  a  suit 
which  seeks  to  annihilate  and  rescind  that  contract,  Wilkinson, 
Sudlow,  and  Sari,  may  properly  be  made  parties.  I  do  not  go  so 
far  as  to  say  that  if  they  had  not  been  made  parties,  and  if  Wiekens 
had  not  required  them  to  be  made  parties,  the  suit  ^^ould  have  been 
defective,  but  it  appears  to  me  that  the  Plaintiffs  seeking  to  rescind 
that  contract  had  a  right  to  make  those  persons  parties  who  they 
knew  had  acquired  an  interest  in  the  contract. 

The  bill,  however,  goes  farther  than  to  ask  that  the  contract  may 
be  rescinded  and  terminated  in  their  presence.  It  aslfis  that  they 
maybe  ordered,  jointly  and  severally,  along  with  Wiekens,  to  repay 
the  sums  of  money  which  Wiekens  has  received  on  account  of  the 
contract  Some  part  of  those  moneys  seem  to  have  come  into  the 
hands  of  the  Defendants  Wilkinson,  Sudhw,  and  Sari,  or  one  or 
more  of  them.  But  it  appears  to  me  that,  even  assuming  that  a 
part  of  the  money  may  have  come  into  their  hands,  that  was  not 
money  obtained  by  fraud  or  impressed  with  any  trust,  and  that 
they,  therefore,  are  under  no  liability  to  repay  it,  but  that  Wiekens 
was  at  liberty  to  dispose  of  that  money  as  he  pleased,  subject,  of 
coarse,  to  the  obh'gation,  in  the  event  of  the  purchase  going  off,  to 
repay  the  money.  As  against  Wilkinson,  Sudlow,  and  Sari,  there- 
fore, it  appears  to  me  there  can  be  no  relief  in  the  shape  of  repay- 
ment of  the  money. 

The  result  is,  that  they  have  rightly  been  made  parties  to  the 
suit,  but  that  more  relief  than  the  Plaintiffs  were  entitled  to  has 
been  prayed  by  the  bill.  Now,  if  these  Defendants  had  by  their 
answers  submitted  to  any  order  the  Court  might  make  as  to  this 
contract  between  the  company  and  Wiekens,  I  should  have  thought 
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they  were  entitled  to  their  costs  of  the  suit.  But  in  place  of  doing 
that,  I  find  that  as  to  the  Defendant  Sttdhw,  he  has  contended 
by  his  answer  that  the  suit  is  unnecessary  and  improper ;  and  as 
regards  the  Defendant  Sari,  he  contends  that  under  the  circum- 
stances what  had  been  paid  in  money  and  bonds  had  been  forfeited, 
and  became  the  absolute  property  of  the  Defendant  Wiekena;  and 
as  regards  the  Defendant  Wilkinson,  he  also  submits  that  he  is 
improperly  made  a  party  to  the  suit,  and  that  there  is  no  equity 
on  the  part  of  the  Plaintiffs  to  maintain  the  bill  as  against 
him.' 

I  thinky  therefore,  that  the  result  is,  that  although  these  gentle- 
men were  proper  and  material  parties  to  the  suit,  the  Plaintiffs 
were  in  error  in  the  relief  which  they  prayed  against  them,  that  the 
Defendants  themselves  were  in  error  in  the  attitude  they  haye 
assumed  in  their  answers,  and  that  I  shall  do  proper  justice  between 
the  parties  by  saying  that  as  to  them  there  shall  be  no  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Maynard,  Son,  &  Co. 

Solicitors  for  the  Defendants:  Mr.  H.  Wickens;  Messrs.  Stevens, 
Wilkinson,  &  Harries;  Mr.  JB.  Davis;  Mr.  Vining ;  Messrs.  Billy er 
&  Fenwick. 
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In  re  TEENT  AND  HUMBER  COMPANY. 
Ex  parte  CAMBEIAN  STEAM  PACKET  COMPANY. 

Windinff-t^H—Cwitinuing  Damages — Delay — Measure  qf  Damages — ProfiU — 
Companies  Act,  1862,  «.  158— 25<A  Rule  of  the  General  Order  0/  11  Nov. 
1862. 

A  ship-building  company  agreed  to  repair  a  ship  within  a  certain  time. 
Before  the  repairs  were  executed  an  order  was  made  for  winding  up  the  com- 
pany. After  some  time  an  order  was  obtained  in  the  winding-up,  with  the 
assent  of  the  shipowners,  that  the  ofiBcial  liquidator  should  be  at  liberty  to 
complete  the  repairs ;  which  he  did,  and  the  ship  was,  long  after  the  time 
agreed  upon,  delivered  to  the  owners  and  sent  on  a  voyage : — 

Eeld,  that  the  shipowners  were  entitled,  under  sect.  158  of  the  Companies 
Act,  1862,  to  recover  damages  from  the  company  for  the  delay  in  executing 
the  repairs,  and  that  these  damages  continued  to  run  after  the  winding-up, 
notwithstanding  the  25th  rule  of  the  General  Order  of  11  Nov.,  1862 : 

But,  held,  that,  under  the  circumstances,  the  shipowners  could  not  recover 
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damages  for  an  injury  to  the  ship  alleged  to  have  been  done  wliilst  she  was         L.  G. 

in  the  possession  of  the  company.  Iggg 

Order  of  Wood,  V.O.,  affirmed.  "^^^ 

Order  of  Gfyar(f,V.C.,  varied.  .     j^^^ 

OHuvbbbGo. 
N  the  6th  of  April,  1865,  the  TrerU  and  Huniber  Shijp-huUding     ExparU 

Company  f  Limtied,  entered  into  a  contract  with  the  Cambrian  Steam  staam 
Packd  Company,  LimUed,  to  repair  the  ship  Plynlymon  upon  certain  1*^^^  Oo. 
terms,  and  within  a  period  which  was  extended  to  twenty  weeks. 
The  ship  was  accordingly  delivered  to  the  Ship^buQding  Company 
for  the  pnrpose  of  being  repaired.  On  the  2l8t  of  July,  1865,  the 
Shipimldinff  Company  was  wound  up,  and  nothing  further  was  done 
to  the  ship.  After  much  correspondence  an  order  was  made  in  the 
winding-up,  with  the  assent  of  the  Cambrian  Company,  that  the 
official  liquidator  might  be  at  liberty  to  complete  the  repairs  to 
the  ship,  according  to  the  contract.  The  repairs  having  been  com- 
pleted, the  ship  was  on  the  17th  of  May,  1866,  delivered  over  to 
the  Camhrian  Company,  who  gave  a  mortgage  for  £1950  by  way 
of  security  for  payment  of  the  cost.  In  May,  1867,  the  oflBcial 
liquidator  took  out  a  summons  to  enforce  payment  of  the  £1950, 
and  the  Cambrian  Company  then  claimed  £2000  as  damages  for 
the  non-delivery  of  the  ship  at  the  proper  time,  and  on  the  24th  of 
July,  1867,  the  Vice-Chancellor  Wood  made  an  order  in  the  wind- 
ing-up that  the  Cambrian  Company  might  be  at  liberty  to  go  in 
and  prove  for  any  damage  accrued  to  them  from  the  delay.  The 
Catfibrian  Company  then  carried  in  three  claims : — 1.  For  £2000 
damages  for  the  delay ;  2.  For  £2500  loss  consequent  on  the  depre- 
ciation of  the  vessel  from  her  not  being  "delivered  in  proper  time ; 
3.  For  £3184  expended  in  repairing  damage  alleged  to  have  been 
done  to  the  ship  whilst  Ijring  on  the  mud  in  the  Ship-huildinff  Com- 
pany's slip.  As  to  the  first  claim,  evidence  was  given  of  charter- 
parties  which  might  have  been  effected  if  the  ship  had  been  ready. 
As  to  the  second,  it  was  shewn  that  steam-ships  had  seriously  fallen 
in  value  during  the  time.  And  as  to  the  third,  it  was  alleged  that 
the  bottom  of  the  vessel  had  been  seriously  bent  or  deflected  whilst 
lying  on  the  slip,  which  damage  could  not  be  discovered  when  the 
ship  was  first  delivered.  But  it  appeared  that  the  surveyor  of  the 
Cambrian  Company  had  accepted  the  ship,  and  that  she  had  been 
-a  voyage  before  the  claim  was  made. 
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UC.  The  Yioe-Chancellor  Oiffard,  before  whom  the  matter  came 

1868       upon  adjourned  summons  on  the  Ist  of  June,  1868,  disallowed  the 
j^       second  claim,  but  held  upon  the  first  claim,  that  the  Camlrian 
^Skb^Co    ^^P^^y  ^^^  entitled  to  prove  for  the  net  profits,  if  any,  which. 
Ex  parte     Under  the  circumstances,  the  company  might  have  obtained,  and 
^^wAM^    upon  the  third  claim  that  the  Cambrian  Company  must  prove  for 
Packet  Co.  the  amount  which  it  would  have  cost  to  rectify  the  bottom  of  the 
vessel  at  the  time  when  she  was  delivered.     The  case  is  re- 
ported (1),  where  the  facts  are  more  fully  stated. 
•    The  ofiicial  liquidator  appealed  against  both  the  orders,  that  of 
the  Vice-Chancellor  Wood  and  that  of  the  Vice-Chancellor  Oiffard. 

Mr.  Kay,  Q.C.,  and  Mr.  Higgins,  for  the  Appellants : — 

The  Cambrian  Company  had  no  right  to  damages  at  all  after 
the  winding-up.  Whatever  damages  were  due  ought  to  have  been 
ascertained  at  the  time  when  the  order  to  wind  up  was  made,  and 
no  subsequent  claim  can  be  allowed  under  25  &  26  Yict  c.  89, 
8.  158,  and  the  25th  rule  of  the  Greneral  Order  of  the  11th  of 
November,  1862.  That  section  and  Order  stop  everything,  and 
the  company  can  incur  no  mor^  liabilities.  The  Cambrian  Company 
knew  that  the  Shipbuilding  Company  were  wound  up  and  could  not 
oomplete  the  contract,  and  they  might  have  taken  the  ship  away 
or  have  employed  their  own  men.  The  order  to  repair  the  ship 
was  obtamed  by  the  o£Scial  liquidator  at  the  desire  of  the  Cambrian 
Company,  and  nothing  was  then  said  about  damages.  Moreover, 
damages  are  not  of  course  in  such  a  case.  A  man  might  contract 
to  repair  part  of  a  mill  for  a  few  shillings,  and  if  he  did  not  do  it 
could  he  be  liable  for  all  the  loss  from  the  stoppage  of  the  mill  ? 
But,  admitting  that  damages  can  be  claimed,  it  is  absurd  to  sup- 
pose that  they  ought  to  be  measured  by  the  amount  which  the 
ship  would  have  earned  as  freight  during  the  time,  supposing  her 
to  have  been  in  constant  employment  and  without  any  deduction 
for  general  depreciation.  The  tiuo  measure  is  the  average  profit 
of  a  ship  of  this  class  during  the  time.  The  rule  on  the  subject  is 
laid  down  in  Hadley  v.  Baxendale  (2)>  Gee  v.  Lancashire  and 
Yorkshire  Railway  Company  (3) ;  Cory  v.  Thames  Ironworks  Com-- 

(1)  Law  Rep.  6  Eq.  396.  (2)  9  Ex.  341. 

(3)  G  H.  &  N.  211. 
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pony  (1).    As  to  the  expenses  on  account  of  the  alleged  damage        L.  C. 
to  the  ship,  she  was  accepted  by  their  surveyor  and  sent  a  voyage,        1868 

and  the  claim  is  altogether  an  afterthought.  ]^ 

Taent  and 

Mr.  Druee,  Q.O.,  and  Mr.  Bcihington,  were  stopped  by  the  Lord  ^''*^"''  ^' 

Chancellor  as  to  the  first  appeal.    As  to  the  third  part  of  the  claim  Cambrian 

they  contended  that  the  ship  was  proved  to  have  been  damaged  pacmt^. 

whilst  lying  so  long  on  the  slip,  and  that  the  damage  could  not       . 

have  been  discovered  until  the  ship  was  laid  ashore,  and  that  was 
not  done  until  her  return  from  the  voyage. 

LoBD  Caibns,  L.C.  : — 

I  wiU  first  address  myself  to  the  order  of  the  24th  of  July,  1867, 
made  by  Vice-Chancellor  Wood,  I  have  no  doubt  that  the  claim 
which  was  made  by  the  Cambrian  Company  is  a  claim  coming 
within  the  158th  section  of  the  Act  of  1862.  It  is  a  claim  for 
damages — damages  which  were  contingent  to  some  extent — because 
as  to  part  of  the  claim  it  could  not  be  ascertained  at  the  time  of 
the  winding  up  of  the  company  what  the  damages  would  amount 
to.  Some  damage  had  apparently  been  sustained  at  the  date  of  the 
winding-up,  but  there  was  at  that  time  a  continuing  breach  of  the 
contract  going  on,  and  until  that  breach  came  to  an  end,  or  was 
in  some  manner  adjusted,  the  damages  would  also  continue  to 
run. 

It  appears  to  me  that  the  25th  rule  of  the  Order  of  November, 
1862,  does  not  in  any  way  qualify  the  effect  of  the  158th  section ;  if 
it  did  qualify  it,  there  would  then  arise  a  question  whether  the  25th 
rule  was  not  open  to  the  observation  which  has  been  made  upon 
the  26th,  that  it  is  uUrh  vires,  because  the  Orders  were  to  be 
Orders  for  regulating  the  proceedings  in  winding-up,  and  were  not 
intended  to  qualify  any  of  the  rights  given  by  the  Act.  But  the 
2oth  rule  only  says  that  where  there  are  debts  and  claims  ad- 
niitted  to  proof  under  the  158th  section,  they  are  to  be  estimated, 
as  far  as  possible,  according  to  the  value  at  the  time  of  the  order 
to  wind  up ;  but  if  there  is  a  contract  broken,  and  the  damage  is  a 
continuing  damage,  the  amount  of  which  you  cannot  ascertain 
until  you  know  when  it  will  stop,  it  may  not  be  possible  to  esti- 
(1)  Law  Rep.  3  Q.  B.  181. 
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L  G.       mate  that  value  at  the  date  of  the  windiBg-up,  and  then  you  must 

1868       estimate  it  in  some  other  way. 

]5^  Then  the  claim  which  was  the  subject  of  the  order  of  the  24th 

H^Sbb^S  of  July,  1867,  is  described  in  the  order  in  this  way : — '^  Damage 
Ex  parte  which  has  accrued  to  the  Cambrian  Company  from  the  delay  in 
^sS^m'^  the  completion  of  the  contract  of  the  6th  of  April,  1865."  It  ap- 
Packbt  Oa  pears  to  me  that  to  compensation  for  that  damage  the  Cambrian 
Company  were  entitled.  There  was  a  contract  to  take  the  ship 
into  the  possession  of  the  Humher  Company  and  to  repair  and 
alter  her  for  a  certain  fixed  sum  and  by  a  fixed  day.  That  con- 
tract was,  beyond  all  doubt,  broken,  and  damages  would  there- 
fore be  recoverable.  The  only  argument  against  the  right  to  some 
sort  of  damages  for  the  breach  of  the  contract  was  that  which 
arose  out  of  the  correspondence  between  the  official  liquidator  and 
the  Cambrian  Company.  The  ship  was  ultimately  repaired  by  the 
official  liquidator,  some  part  of  the  money  having  been  already 
advanced  by  the  Cambrian  Company,  and  she  was  finally,  in  the 
month  of  May,  1866,  delivered  over  to  the  Cambrian  Company. 
The  effect  of  that  seems  to  be  simply  this,  that  the  damage  which 
I  have  called  a  continuing  damage  was  in  that  way  put  a  stop  to, 
but  not  till  the  ship  was  delivered  over.  If  the  ship  had  not  been 
delivered  over  till  May,  1867,  the  damage  would  have  been  run- 
ning on  still,  and  a  larger  sum  would  have  been  recovered.  There 
is  nothing  in  the  negotiations  for  finishing  the  ship  which  appears 
to  me  to  prejudice  the  claim  of  the  Cambrian  Company  to  damages. 
On  the  contrary,  damages  were  expressly  cUimed  by  them,  and  in 
the  order  to  deliver  up  the  ship  are  expressly  reserved  the  rights 
of  all  parties  under  the  contract  I  therefore  think  that  the  order 
of  the  Vioe-Chancellor  of  the  24th  of  July,  1867,  was  warranted 
by  the  Act  of  Parliament,  was  warranted  by  the  circumstances  of 
the  case,  and  was  not  in  any  way  affected  or  prejudiced  by  any 
agreement  between  the  parties,  and,  therefore,  on  the  first  appeal 
what  I  ought  to  do  is  to  dismiss  it  with  costs. 

[Ab  to  the  third  claim  in  the  second  order,  that  for  damages  for 
the  expense  incurred  in  rectifying  the  alleged  deflection.  His  Lord- 
ship, without  expressing  any  opinion  as  to  the  merits  of  that  claim, 
considered  that  after  the  affidavits  /md  letters  in  which  this  claim 
was  not  mentioned,  after  the  order  made  by  the  Court,  and  after  the 
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company  and  their  surveyor  had  so  long  known  the  state  of  the        L.  0. 
vessel,  it  was  too  late  to  raise  a  fresh  claim  in  the  manner  in        1868 
which  this  had  been  raised,  and  the  order  of  the  Ist  of  June,  1868,       j^  ^ 
must  be  varied  in  that  respect    In  other  respects  His  Lordship  ^^JJ/qo. 
would  leave  the  second  order  standing,  though  he  should  have     Ex  parte 
thought  the  first  order  sufficient  for  all  purposes.     But  in  estimat-    ^gj^^ 
ing  the  net  profits,  the  question  was  open,  whether  there  was  not  Packet  Co. 
to  be  taken  into  account  the  wear  and  tear  and  depreciation  which 
the  ship  would  undergo  in  earning  those  profits.] 

The  appeal  as  to  the  first  order  must  be  dismissed  with  costs,  to 
be  paid  by  the  official  liquidator;  and  without  costs  as  to  the 
second  order :  the  official  liquidator  to  have  leave  to  apply  in  the 
winding-up  for  the  costs  which  he  might  have  to  pay  to  the.Bespon- 
dent,  as  well  as  for  his  own  costs. 


Nov.  13.  The  Lobd  Chancellob  further  said  that  as  to  the 
measure  of  the  damages  he  had  proceeded  on  the  principle  that  if 
a  profit  would  arise  from  a  chattel,  and  it  is  left  with  a  tradesman  for 
repair,  and  detained  by  him  beyond  the  stipulated  time,  the  measure 
of  damages  is,  prima  fade,  the  sum  which  would  have  been  earned 
in  the  ordinary  course  of  employment  of  the  chattel  in  the  time. 

Solicitors :  Mr.  C.  P.  Froom ;  Messrs.  Oldman  dt  Co. 


CLINCH  V.  FINANCIAL  CORPORATION.  L.  o. 

and  L.  JJ. 

Company — Amalgamation — UUra  Vires — Liahilitiea — Dissentient  Shareholder —         jggg 

Suit  on  behalf  (f  otJiers — Delay.  *-'*^ 

Nov.  3,  6. 

A  company  agreed  to  amalgamate  with  or  purchase  the  goodwill  and  """" 
property  of  another  company  in  consideration  of  25,000  shares  in  the 
purchasing  company  to  be  allotted  amongst  the  shareholders  of  the  selling 
company ;  the  assets  of  the  selling  company  were  to  be  applied  in  payment 
of  its  liabilities,  and  then  in  payment  of  £6  a  share  on  each  of  the  25,000 
shares ;  and  if  the  assets  were  insufficient,  a  call  was  to  be  made  on  the 
shareholders  in  the  selling  company : — 

^tld,  that  such  an  arrangement,  by  which  liabilities  were  imposed  on  the 
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1^  Q^  sliareholders,  was  void  as  ultra  vires,  and  could  not  be  supported  under  s.  ICI 

and  L.  JJ.  of  the  Companies  Acty  1862 : 

]g(*})  Semhle,  that  suoh  an  arrangement  would  be  void,  even  if  only  the  share- 

^'^w  holders  who  assented  to  it  were  to  be  bound  by  it. 

Clinoh  Such  an  arrangement  will  be  set  aside  in  a  suit  by  a  dissentient  shareholder 

Fihancial  ^^  ^^^  selling  company  on  behalf  of  himself  and  all  the  other  shareholders, 

OoBFOBATiov.  although  a  large  number  of  tlie  shareholders  had  assented  to  it,  and  the 

""^  arrangement  had  actually  been  carried  into  effect 

The  arrangement  was  made  at  the  end  of  May ;  a  dissentient  shareholder 
signified  his  dissent  early  in  June,  and  continued  to  do  so  until  November, 
when  he  filed  a  bill  to  have  the  arrangement  set  aside : — 
Edd,  that  his  suit  was  not  barred  by  his  delay. 
Decree  of  Wood,  V.C.,  affirmed  with  a  variation. 

xHIS  was  a  suit  by  a  shareholder  in  a  company  called  the 
Financud  Corporaiiony  Limited,  on  behalf  of  himself  and  all  the 
other  shareholders,  except  those  named  as  Defendants,  against  the 
Financial  Corporation  and  the  Oriental  Commercial  Bank,  Limited, 
and  nine  of  the  directors  of  the  Corporation^  and  nine  of  the 
directors  of  the  Bank,  to  set  aside  an  arrangement  which  had  been 
made  for  the  amalgamation  of  the  two  companies. 

The  Corporation  was  registered  in  1863  with  a  capital  of 
£3,000,000,  in  150,000  shares  of  £20  each,  of  which  75,000  only 
had  been  subscribed  for,  on  which  £2  had  been  paid,  the  objects 
being  the  undertaking,  assisting,  and  participating  in  financial, 
commercial,  and  industrial  operations  and  undertakings  in  Eng- 
land and  abroad;  and  by  one  of  the  articles  of  association  the 
directors  were  empowered,  upon  such  terms  as  they  thought  fit,  to 
amalgamate  with  any  company  carrying  on  any  business  included 
among  the  objects  of  the  Corporation. 

The  Bank  was  registered  in  1864  with  a  nominal  capital  of 
£3,000,000,  of  which  the  first  issue  was  to  be  £150,000,  in  75,000 
shares  of  £20  each,  £5  paid,  the  objects  being  the  carrying  on 
mercantile,  exchange,  banking,  and  agency  business  of  all  kinds, 
and  the  directors  were  empowered  to  purchase  the  business  of, 
or  amalgamate  with  any  firm  or  body  corporate. 

On  the  24th  of  March,  1865,  the  directors  of  the  Corporation 
and  the  directors  of  the  Bank  entered  into  an  agreement  for  an 
amalgamation  or  sale,  the  principal  terms  of  which  were,  that  one 
share  in  the  Bank  should  be  granted  to  the  members  of  the  Cor- 
poration for  every  three  shares  in  the  Corporation,  so  that  75,000 
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shares  in  the  Corporation  should  be  replaced  by  25,000  shares       L.  c. 
in  the  Bank;  that  liquidators  of  the' Cor jporation  should  be  ap- 


pointed  who  should  satisfy  the  claims  of  all  creditors,  and  also  spe-       wv*/ 
cially  those  of  the  Bank  arising  out  of  these  conditions,   after      Clinch 
T?hich  the  Corporation  should  be  dissolved ;  that  the  25,000  shares  J^^^^^^ 

,         ,  OORPOnATIOX. 

granted  to  the  present  members  of  the  Corporation  in  exchange  for       

their  shares  should  be  credited  with  £4  each,  subject  to  the  provi- 
sioDs  thereinafter  mentioned ;  that  the  funds  collected  by  the  liqui- 
dator should,  after  meeting  the  liabilities  of  the  Corporation,  be 
applied  towards  making  up  £6  (to  be  credited  as  £5)  for  each  of 
the  25,000  shares ;  that  if  within  a  reasonable  time  the  assets  of 
the  Corporation  should  not  have  been  sufficient  to  cover  these  re- 
quirements, the  liquidator  should  make  a  special  call  or  calls  to 
such  amount  as  might  be  requisite  upon  the  members  of  the 
Corporation,  and  should  appropriate  the  proceeds  accordingly. 

The  general  effect  of  the  arrangement  was,  that  the  Bank  would 
take  over  the  goodwill  and  all  the  property  of  the  Corporation  in 
consideration  of  25,000  shares  in  the  Bank  (taken  as  £5  paid)  to 
be  allotted  to  the  shareholders  of  the  Corporation  ;  that  the  assets 
of  the  Corporation  were  to  be  applied  first  in  payment  of  the  debts 
and  liabilities  of  the  Corporation,  and  then  of  £6  on  each  of  the 
25,000  shares  in  the  Bank,  or  £150,000  altogether ;  and  if  the  assets 
were  insufficient,  then  a  call  was  to  be  made  on  the  members  of 
the  Corporation  to  make  up  the  deficiency. 

Notice  of  this  agreement  was  given  to  the  members  of  the  Cor- 
poration,  and  an  extraordinary  meeting  was  held  on  the  12th  of, 
April,  where  resolutions  were  passed  for  the  amalgamation  and  for 
a  voluntary  winding-up,  and  these  resolutions  were  affirmed  at 
another  general  meeting  on  the  9th  of  May,  1865.  A  deed  was  then 
male  between  the  companies  for  carrying  these  arrangements  into 
effect,  and  in  this  deed  the  transaction  was  called  and  treated  as  a 
purchase.  In  June,  1865,  the  Plaintiff  expressed  his  dissent,  and  on 
the  lOtli  of  November,  1865,  he  filed  his  original  bill  in  this  suit, 
making  allegations  of  fraud  as  to  the  amalgamation,  and  alleging 
that  the  directors  had  not  power  to  enter  into  such  an  agreement. 

The  Vice-Chancellor  Wood,  before  whom  the  cause  was  heard, 
vas  of  opinion  that  the  agreement  was  beyond  the  powers  of  the 
directors  or  of  any  general  meeting,  and  was  not  binding  on  the 
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L.O.       Plaintiff,  and  made  a  decree  accordingly.    The  Vice-Chancellor 
^     '     '     Wood  also  held  that  some  of  the  charges  of  fraud  were  proved* 

186S  •  • 

w^y^        The  facts  are  stated  in  more  detail  in  the  report  of  the  hearing 
CLDfcH      before  the  Vice-chancellor  (1). 
Financial       The  Bank  appealed,  and  the  appeal  was  heard  before  the  full 

CORPOBATION.  ^         , 

Court. 

Sir  BoundeU  Palmer ^  Q.C.,  Mr.  Druce,  Q.C.,  and  Mr.  Macnagfhien, 
for  the  Bank : — 

The  first  objection  to  this  suit  is,  that  it  is  not  competent  to 
the  Plaintiff  to  maintain  such  a  suit  on  behalf  of  the  other  share- 
holders, when  the  large  majority  of  them,  in  fact,  have  accepted 
the  arrangement :  Carlisle  v.  SotUh-Eastern  Bailvsiy  Company  (2) ; 
Bieha/rd9on  y.  LarpetU  (3).  A  large  number  of  the  shares  in  the 
Bank  have  been  accepted  by  the  shareholders  of  the  Corporation 
in  lieu  of  shares  in  the  Gorporaiion^  and  they  ought  to  be  repre- 
sented; the  Court  must  consider  the  rights  of  those  who  have 
accepted  the  arrangement,  and  who  cannot  be  reinstated.  How 
is  the  Plaintiff  injured  ?  By  the  agreement  all  the  assets  of  the 
Corporation  were  to  be  applied  in  liquidation  of  the  liabilities,  and 
he  would  be  always  liable  to  calls  if  there  was  a  deficiency,  whether 
the  amalgamation  had  been  made  or  not  The  Era  Chmpanys 
Case  (4)  was  a  stronger  case.  Moreover,  the  arrangement  does 
not  bind  dissentients,  who  can  have  their  shares  valued  and  paid 
for,  and  the  case  is  provided  for  by  sect.  161  of  the  Companies  Act, 
1862.     This  case  comes  well  within  the  provisions  of  that  section. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  A.  E  Miller,  for  the  Plaintiff, 
were  not  called  upon. 

Mr.  Eay,  Q.C.,  Mr.  Pearson,  Q.C.,  Mr.  Eddis,  Mr.  Haddan,  Mr. 
C  T.  Simpson,  Mr.  Marten,  and  Mr.  Fischer,  for  the  other  Defendants. 


Nov.  6.    Lord  Cairns,  L.C.  :^ 

The  arrangement  between  the  Oriental  Commsreial  Bank  and 
the  Financial  Corporalion,  which,  in  the  papers  in  this  case,  and  in 

(1)  Law  Rep.  5  Eq.  450.  (3)  2  Y.  &  C.  Ch.  607. 

(2)  1  Mac.  &  a.  689.  (4)  1  D.  J.  &  S.  29. 
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the  argument  before  ns,  has  been  called  an  amalgamation  or  com-        L.  c, 
bination,  was  in  substance  a  transfer  by  the  Gorparation  to  the 
Bank  of  the  business,  goodwill,  connection  and  property  of  the 
former  in  consideration  of  25,000  shares  in  the  latter.     [His  Lord-      Clikch 


and  L.  J  J. 
186S 


V, 


ship  then  stated  the  substance  of  the  deed  made  between  the  com-    Finakcial 

panies,  and  stated  that  the  provision  for  making  good  the  assets       

was,  in  substance,  a  provision  that  if  the  surplus  assets  of  the  Cor- 
foroHon,  after  paying  the  debts,  should  not  amount  to  £150,000,  the 
deficiency  should  be  made  good  by  a  call  on  the  members  of  the 
(hrporaiian.'] 

The  Plaintiff  Cltneh,  a  shareholder  in  the  Corporation,  objected 
to  and  dissented  from  this  arrangement.  He  complains  that  it  is 
yUra  vires  the  Corporaiion,  and  he  filed  this  bill  on  behalf  of  him- 
self and  all  the  other  members  of  the  Corporation,  except  the 
Defendants,  to  restrain  the  arrangement  from  being  carried  into 
effect. 

It  was  admitted  in  the  argument^  and,  indeed,  it  could  not  be 
denied,  that  there  was  no  power  in  the  special  constitution  of  the 
Corporaiion  which  would  warrant  an  arrangement  of  this  nature, 
and  that  if  it  could  be  supported  at  all  it  must  be  supported  under 
the  provisions  of  sect  161  of  the  Act  bf  1862.  Nor  could  it  be 
denied  that  if  the  meaning  of  the  documents  on  which  the  arrange- 
ment rested  was  that  all  the  shareholders  in  the  CorporaHon  were 
to  be  made  to  guarantee  that  the  assets  after  paying  all  debts  were 
equal  to  £150,000,  and  that  this  guarantee  was  to  be  enforced  by  a 
call  on  all  the  shareholders,  the  arrangement  could  not  be  supported. 
This,  I  say,  could  not,  in  my  opinion,  be  denied,  because  I  think 
that  sect  161  clearly  contemplates  a  sale  of  the  assets  of  the 
liquidating  company  for  such  an  equivalent  in  value  as  is  pointed 
out  in  that  section,  and  does  not  contemplate  the  subjecting  of 
the  shareholders  in  the  liquidating  company,  without  their  unani- 
mous  consent,  to  a  fresh  and  original  liability  in  the  shape  of  a 
guarantee. 

But  it  was  argued  that  the  meaning  and  intent  was,  that  the  call 
to  make  good  this  guarantee  should  be  made  on  those  only  who 
accepted  shares  in  the  Bank,  and  thus  assented  to  the  arrangement. 
This  is  a  question  of  construction,  and  has  to  be  answered  by  a  re- 
ference to  the  documents.    Before,  however,  referring  to  them,  I 
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L.  c.       wish  to  say  that,  although  it  is  not  necessary  to  decide,  still  I 
entertain  a  strong  opinion  that  even  if  the  constniction  were  sach 

18C8  •  o     * 

«^v^       as  is  contended  for  by  the  Appellants,  namely,  that  those  persons 

Clis<m      only  who  accepted  shares  in  the  Batik  should  be  subjected  to  this 

VrsAsciAL    call,  still  the  arrangement  is  one  which  would  not  be  within  the 

'  proyisions  of  sect.  161.     It  is  sufficient  to  say  that,  in  my  opinion, 

the  liquidators  of  a  company  would  have  no  right  to  place  a  share- 
holder of  a  company  in  this  position,  that  he  must  either  dissent 
altogether  from  the  arrangement,  and  be  subject  to  have  his  shares 
taken  from  him  at  a  yaluation,  or  else  come  in  under  the  arrange- 
ment— ^and  thus  be  forced  to  subject  himself  to  the  liability  of 
guaranteeing  the  sufficiency  of  the  assets.  [His  Lordship  then 
commented  on  the  different  documents,  and  continued: — ]  It  is 
impossible,  therefore,  in  my  opinion  to  put  any  construction  upon 
these  proyisions  except  that  there  was  to  be  a  call  for  the  purpose 
of  giving  effect  to  the  guarantee,  and  that  that  call  was  to  be  made 
upon  all  members  of  the  Corporation,  whether  they  assented  to  or 
'^issented  from  this  arrangement.  If  that  be  so,  the  arrangement 
is  one  which,  in  my  opinion,  is  clearly  not  authorized  by  sect.  161 
of  the  Act  of  1862,  and  the  Plaintiff  was  entitled  to  object  to  it 

It  was  argued,  however,  *that  a  large  number,  and,  indeed,  a  ma- 
jority of  shareholders  in  the  Corporation  had  assented  to  the 
arrangement,  and  had  actually  taken  shares  in  the  Bank  under  it, 
and  that  the  Plaintiff  could  not  sustain  this  as  a  bill  on  behalf  of 
himself  and  all  other  members  of  the  Corporation,  or  at  all  events, 
could  not  sustain  it  without  making  all  or  some  of  those  parties 
who  had  assented  to  the  arrangement  parties  to  the  suit.  But  the 
contract  was  one  between  the  two  companies,  and  if  the  contract 
was  ultra  vires  the  Corporation,  it  is  a  contract  which,  in  the  eye 
of  this  Court,  it  is  for  the  benefit  of  all  the  shareholders  in  the 
Corporation  to  arrest ;  and,  in  my  opinion,  a  proper  form  of  suit  in 
which  to  accomplish  this  end  is  a  suit  by  one  member  of  the  com- 
pany on  behalf  of  himself  and  all  other  members  TWftlring  the 
directors  of  the  Corporation  and  the  other  contracting  company 
parties  as  Defendants. 

The  Appellant  further  argued  that  this  suit  was  open  to  ex- 
ception on  the  score  of  delay.  The  deed  between  the  companies 
was  executed  on  the  17th  of  May,  1865.    The  Plaintiff  stated  his 
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objections  to  his  own  company  early  in  June,  1865.    Some  corre-       l.  Q 

spondence  took  place  between  this  date  and  the  month  of  Noyember 

as  to  the  terms  on  which  he  might  be  relieved  from  liability,  and 

on  the  10th  of  November,  1865,  he  filed  his  bill.   So  far,  therefore,      ^^^^h 


and  L.  JJ. 

18G8 


V. 


as  his  own  company  was  concerned  they  were  aware  from  a  very    Financial 

early  period  that  he  not  only  dissented  from,  but  challenged  the        

vaHdity  of  the  arrangement.  In  addition,  however,  to  this  it  is 
to  be  observed  that  this  is  not  a  case  of  delay  in  asserting  an 
equity,  or  in  taking  steps  to  avoid  a  contract  into  which  the 
Plaintiff  has  de  facto  entered.  The  Plaintiff  was,  and  continued 
throughout  to  be,  the  owner  of  his  shares  in  the  Corporation^  and 
of  all  rights  incident  to  those  shares,  unless  the  rights  were  taken 
away,  or  effectively  bound  by  the  arrangement  for  amalgamation, 
and  he  was  simply  asserting  and  maintaining  those  rights.  Those 
rights,  in  my  opinion,  have  not  been  taken  away,  and  I  think  he 
is  not  disentitled  to  relief  and  protection  on  account  of  any  delay. 
[His  Lordship  then  expressed  his  opinion  that  the  decree  ought  to 
be  varied  by  omitting  a  part  which  declared  that,  without  preju- 
dice to  any  question  between  the  shareholders  and  the  creditors, 
the  shareholders  were  entitled  to  have  their  shares  returned  (1).] 

Sib  W.  p.  Wood,  LJ.  :— 

I  have  very  little  to  add  after  the  clear  exposition  which  the 
Lord  Chancellor  has  given  of  the  grounds  upon  which  the  decree 
may  be  supported.  I  can  only  now  say  that  I  have  not  seen  any 
reason  to  change  the  view  which  I  entertained  at  the  time  of  the 
original  hearing.  As  regards  the  reasons  which  have  been  assigned, 
the  case  has  now  had  the  advantage  of  having  the  foundation  of 
that  decision  rested  upon  grounds  more  clearly  expounded  than  in 
that  judgment  which  I  then  gave  or  any  which  I  could  now  give. 
I  acquiesce  entirely  in  the  proposed  alteration  in  what  may  be 
termed  a  subsidiary  portion  of  the  decree.  • 

Sib  C.  J.  Selwyn,  L.  J. : — 

It  has  not  been  contended  that  the  arrangement  in  question  in 
this  suit  can  be  supported  under  the  articles  of  association  of  the 

(1)  See  Law  Rep.  5  £q.  4SQ. 
YouIV.  M  1 
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L.  c.       Finaneial  Corparaiumy  and  it  was  distinctly  stated  by  Sir  Bounddl 
*  PaJmer  that  if  good,  it  is  good  under  the  161st  section  of  the  Act 

l^  of  1862.  The  words  of  that  section  are  doubtless  very  wide  and 
Cldtoh  comprehensive,  but  it  contains  no  power  to  impose  any  new  or 
Financial  additional  liability  upon  the  shareholders  of  the  selling  company, 
CoBFOBATioN.  ^^^  ppovidcs  ouly  for  the  payment  of  the  purchase-money  of  the 
shares  of  dissentient  shareholders,  which  is  directed  to  be  paid 
before  the  company  is  dissolved,  and  to  be  raised  by  the  liqui- 
dators in  such  manner  as  may  be  determined  by  special  resolution. 
It  was  also  virtually  admitted  that  if  the  construction  of  the  docu- 
ments in  question  adopted  by  the  Court  below  was  correct,  the 
arrangement  which  was  carried  into  eflTect  by  those  documents 
was  not  one  falling  within  the  scope  of  the  161st  section,  and  in 
particular  that  if  the  Yice-Chancellor  was  right  in  supposing  that 
the  calls  were  to  be  made  upon  all  the  shareholders,  the  arrange- 
ment must  be  considered  to  be  vlird  vires.  •  The  substantial  ques- 
tion, therefore,  is  one,  as  the  Lord  Chancellor  has  already  said^ 
upon  the  construction  of  these  documents.  [His  Lordship  then 
commented  on  the  documents,  and  came  to  the  conclusion  that 
they  contemplated  a  call  upon  all  the  shareholders.] 

It  was  further  argued,  that  as  the  arrangement  which  was  made 
imposes  upon  the  Bank  immediately  and  unconditionally  the  dis- 
charge of  certain  onerous  duties  and  obligations,  and  as  the  Bank 
had  in  &ct  discharged  those  onerous  duties  and  obligations,  it 
would  now  be  unjust  to  set  aside  that  arrangement.  But  upon 
the  question  of  construction,  it  is  material  to  observe  that  no 
provision  whatever  was  made  in  the  deeds  for  the  release  of  the 
Bank  from  their  obligation  in  the  event  of  a  large  proportion  of 
the  shareholders  refusing  to  accede  to  the  arrangement.  Ajid  thi^ 
leads  me  to  the  further  observation  that  throughout  all  the  docu- 
ments and  resolutions  no  trace  is  to  be  found  of  any  such  pro- 
visions as  would  have  been  necessary  for  the  protection  of  the 
parties  if  the  arrangement  contemplated  had  been  of  such  a 
partial  and  conditional  character  as  is  contended  for  by  the 
Appellants.  There  is  no  resolution  or  provision  for  the  payment 
of  the  purchase-money  for  the  interest  of  any  dissentient  share- 
holders. 
The  consideration,  therefore,  of  that  which  is  contained  in  these 
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docnments,  as  well  as  the  absence  of  any  such  provisions  as  L.  G. 

those  to  which  I  have  alluded,  lead,  in  my  judgment,  irresistibly  ^^ 

to  the  same   conclusion  as  that  at  which  the  Court  below  has  J^S 

arrived.     I  think,  therefore,  although  it  may  be  expedient  to  alter  Clinch 

the  decree  by  the  omission  of  that  clause  to  which  the  Lord  Financial 

Chancellor  has  referred,  that  the  appeal  substantially  fails  and  *!^  ^** 
must  be  dismissed  with  costs. 

Solicitors  for  the  Bank :  Messrs.  Uptons^  Johnson,  dt  Upion. 

Solicitors  for  the  Plaintiff:  Messrs.  Nelson  &  Goodman. 

Solicitors  for  the  other  Defendants,  Messrs.  Flux,  ArgleSy  iSk 
Bawlins:  Messrs.  Tounffy  Maples,  &  Co.;  Messrs.  Thomas  &  Ed" 
hms;  Messrs.  Cox  &  Sons. 
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Inipeetonhtp  Deed-— Bankruptcy  Jd^  1861,  ».  192,  Wl-^Executum  against     j^^l^ 
Property  cf  the  Partners  members  q^  another  Fimk-^Time  ai  which  Amount  of 
Ddft  is  to  he  ascertained — Begistration, 

A  firm  in  England  accepted  bills  drawn  by  a  firm  in  Egypt  which  con- 
-  aisted  of  the  members  of  the  English  firm  and  two  other  persons.  Afterwards 
the  English  firm  executed  an  inspectorship  deed,  which  was  duly  registered 
under  the  Bankruptcy  Act,  1861.  The  deed  contained  no  assignment  of  the 
assets  of  the  firm,  but  provided  that  the  partners  should  get  in  all  their  joint 
and  separate  estates  xmder  inspection,  and  that  the  proceeds  should  be  distri- 
buted by  the  inspectors  in  like  manner  as  under  an  adjudication  of  bank- 
ruptcy of  the  same  date  as  the  deed.  It  was'also  provided  that  every  creditor 
should,  if  required,  make  a  statement  of  his  debt  and  of  any  satisfiaction  or 
security  for  the  same ;  and  also  that  no  creditor  who  had  obtained  execution 
against  any  part  of  the  estate  of  the  debtors,  or  any,  or  one  of  them,  should 
be  allowed  the  benefit  of  the  execution  and  of  the  deed  without  bringing  the 
amount  received  into  general  division. 

In  the  interval  between  the  execution  and  registration  of  the  deed  the  holders 
of  some  of  the  bills,  amounting  to  £10,000,  obtained  an  execution  against  the 
Egyptian  firm,  as  drawers,  in  an  action  on  one  of  the  bills  in  the  Consular 
Coort,  and  xecovered  £3000.  For  some  time  after  the  registration  of  the 
deed  the  holders  of  the  bills  refused  to  come  in  under  the  deed,  and  made  no 
claim ;  but  eventually  they  claimed  a  dividend  on  the  whole  debt  of  £10,000. 
The  inspectors  resisted  the  demand  on  the  grounds : — ^1.  That  the  creditors 
ought  to  elect  either  to  give  up  their  claim  or  else  bring  in  the  proceeds  of 
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their  execution.  2.  That  if  any  claim  was  admitted  they  ought  to  deduct 
the  £3000  which  they  had  recovered  from  the  drawers : — 

Held,  first,  that  as  there  was  no  bankruptcy  of  the  English  firm,  and  the 
deed  contained  no  assignment  of  the  estate  of  the  partners,  the  deed  did  not 
afiect  the  joint  estate  of  the  Egyptian  firm,  and  that  consequently  the  holders 
of  the  bills  were  entitled  to  prove  under  the  deed  without  giving  up  the 
benefit  of  their  execution. 

Button  v.  Morrison  (1)  distinguished. 

Secondly :  That  the  question  whether  the  creditors  had  received  satisfaction 
of  any  part  of  their  debt  must  be  determined  with  reference  to  the  time  when 
they  made  their  claim,  and  not  with  reference  to  the  date  of  the  execution  of 
the  deed ;  and,  consequently,  that  the  sum  recovered  from  the  drawers  must 
be  deducted  from  their  claim. 

xHERE  were  two  appeals  in  this  case  from  a  decision  of  Mr.  Clom- 
missioner  Holroyd, 

The  Egyptian  Commercial  and  Trading  Company  were  the 
holders  of  bills  of  exchange  to  the  amount  of  £10,130  2s.  10<Z. 
drawn  by  a  firm  of  Kelson,  Hankey,  &  Co,  trading  at  Alexandria^ 
upon,  and  accepted  by,  a  firm  of  Kelson,  Tritton  &  Co.,  trading  in 
London.  The  London  firm  of  Kelson,  Tritton,  &  Co.  consisted  of 
five  partners  ;  the  Alexandria  firm  of  Kelson,  HanJceyy  &  Co.  con- 
sisted of  seyen  partners — namely,  the  five  partners  in  the  London 
firm  and  two  other  persons. 

On  the  30th  of  June,  1865,  Kelson,  Tritton  dk  Co.,  executed  an 
inspectorship  deed  of  that  date,  which  was  duly  registered  on  the 
the  20th  of  July  following. 

The  deed  was  made  between  the  members  of  the  fii-m,  the  in- 
spectors, and  the  creditors,  the  latter  of  whom  were  described  "  as 
the  several  persons,  companies,  and  co-partnership  firms,  who  at  the 
date  hereof  are  respectively  creditors  of  the  said  debtors,  or  any  of 
them,  or  who  would  be  entitled  to  prove  under  an  adjudication  of 
bankruptcy  against  the  said  debtors,  founded  on  a  petition  filed  on 
the  day  of  the  date  of  these  presents."  It  contained  no  assignment 
of  the  assets  to  the  inspectors,  but  provided  that  the  debtors  should 
wind  up  the  business  and  get  in  their  joint  and  separate  estates  in 
Greai  Britain,  or  elsewhere,  under  inspection,  and  pay  the  proceeds 
to  the  inspectors  to  be  divided  by  them  among  the  creditors  in 
accordance  with  the  bankrupt  laws  as  if  the  partners  had  been 
adjudicated  bankrupt  on  the  day  of  the  date  of  the  deed. 

(1)  17  Yea.  193. 


VOL.  IV.]  CHANCERY  APPEALS.  127 

The  clauses  specially  referred  to  in  the  argument  were  the  fol-       L*  C. 
lowing : —  1868 

Clause  1.  "  That  the  joint  and  separate  estates  of  the  said  debtors     Ex  paru 
shall  be  administered  in  accordance  with  the  principles  of  the  comimrctal 
present  bankrupt  law  in  England^  or  as  near  thereto  as  circumstances  aito  Tradixg 
will  permit,  having  regard  to  the  terms  of  these  presents."  jn  re 

Clause  8.  '*  That  until  full  payment  and  satisfaction,  as  hereinafter  ^^j^^- 
mentioned,  all  the  moneys  and  proceeds  to  arise  from  the  said 
estate  and  effects  shall  be  applied  in  like  manner  as  under  a  joint 
administration  in  bankruptcy  against  the  said  debtors ;  First,  in 
paying  all  costs,  charges,  and  expenses.  Secondly,  in  paying  any 
som  or  sums  by  these  presents  authorized  to  be  paid,  and  any 
rent  or  other  moneys  for  or  in  respect  of  which  any  part  of  the 
said  joint  and  separate  estates  could  be  distrained  or  detained. 
And  thirdly,  in  paying  such  dividends  upon  the  general  debts, 
claims,  or  demands  of  the  said  creditors  respectively,  as  would  have 
been  and  become  payable  out  of  such  parts  of  the  funds  and  pro- 
perty constituting  the  said  joint  and  separate  estates  respectively, 
as  would  have  been  applicable  thereto  under  the  statutes  in  force 
relating  to  bankruptcy,  and  the  rules  and  practice  of  the  Court 
of  Bankruptcy  in  England^  in  case  the  debtors  had  on  the  date  of 
these  presents  been  jointly  adjudged  bankrupts,  until  full  payment 
thereof  respectively,  and  of  all  interest  which  would  have  become 
payable  therein  respectively  under  such  adjudication." 

Clause  12.  "  That  each  of  the  creditors,  before  becoming  entitled 
to  receive  any  dividend,  shall  be  required  by  the  inspectors,  or  the 
survivor  of  them,  to  deliver  to  them  or  him,  or  to  such  person  as 
they  or  he  should  appoint,  a  statement  in  writing  on  the  part  of 
the  creditors  respectively  of  their  or  his  debt  or  claim,  or  of  the 
debt  or  claim  of  the  company  or  partnership  in  which  he  or  they 
may  be  a  partner  or  manager,  with  all  the  particulars  necessary  or 
usual  on  a  proof  in  bankruptcy,  comprising  every  satisfaction  and 
security  for  the  same,  or  any  part  thereof." 

Clause  15.  "  That  for  the  purposes  of  the  dividend  payable  under 
these  presents,  the  securities  held  by  any  of  the  said  creditors  shall 
be  reckoned  and  taken  into  account  at  a  value  to  be  assessed  by 
and  between  such  creditor  and  the  inspectors :  Provided  that 
no  creditor  attaching  or  taking  in  execution,  or  who  may  have 
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L.O.       attached  or  taken  In  execution,  any  part  of  the  estate  of  the 

1868        debtors,  or  any  or  one  of  them,  shall  be  allowed  the  benefit  of  such 

Ezvarte     fi^ttachment  or  execution,  and  of  these  presents,  without  ^bringing 

Egyptian    gnch  attachment  or  execution,  or  the  proceeds  thereof,  into  general 
ComcERCUL  '  r  *  o 

AND  Trading  division,  except  so  far  as  any  such  attachment  or  execution,  or  the 

^^^'    leyy  or  security  made  or  obtained  therefrom  or  thereunder,  would 

Kelson,     have  been  available  under  the  Bankruptcy  Ad,  ISSl.** 

In  the  list  of  creditors  made  out  by  the  debtors  shortly  after  the 
execution  of  the  deed,  the  Egyptian  Trading  Company  were  in- 
serted as  creditors  to  the  full  amount  of  the  acceptances;  but 
between  the  date  of  the  deed  and  the  registration,  namely,  on  the 
14th  of  July,  1865,  the  Egyptian  Trading  Company,  having  sued 
Kelson,  Hanhey,  &  Co.,  the  drawers  of  the  bills,  in  the  Consular 
Court  of  Alexandria  upon  one  of  the  bills  for  £4000,  obtained  pay- 
ment of  £3000  17s.  6d.,  by  execution  levied  on  their  goods  in 
Egypt. 

The  Egyptian  Trading  Company  refused  to  assent  to  the  deed, 
and  for  some  time  after  the  registration  they  declined  to  make 
any  claim  against  the  estate  of  Kelson,  Tritton,  &  Co.  in  respect 
of  their  debt.  On  the  23rd  of  September,  1865,  their  solicitors, 
in  answer  to  an  application  from  the  inspectors,  wrote  a  letter 
saying  that  in  the  present  position  of  aflGsiirs  they  could  not  ad- 
vise the  company  to  consent,  or  come  in  under  the  deed.  The 
inspectors  consequently  paid  a  dividend  of  4«.  in  the  pound  to  the 
other  creditors,  without  setting  apart  any  fund  to  answer  any 
future  claim  of  the  Egyptian  Trading  Company.  However,  to- 
wards the  close  of  the  year  1867,  the  Egyptian  Trading  Company 
sent  in  a  claim  for  the  whole  amount  of  £10,130  28.  10(2.,  which 
was  resisted  by  the  inspectors.  The  matter  was  brought  before  the 
Commissioner,  who  held  that  the  company  were  entitled  to  prove 
only  for  the  balance,  after  deducting  the  sum  of  £3000  17s.  6d, 
recovered  by  them  from  the  drawers  ;  and  the  company  appealed 
from  this  decision. 

The  appeal  came  on  to  be  heard  before  Lord  Cairns  when  Lord 
Justice,  but  after  the  appeal  had  been  opened  the  case  was  ordered 
to  stand  over,  to  enable  the  Eespondents  to  bring  a  cross-appeal  on 
the  ground  that  the  Commissioner  ought  to  have  rejected  the 
proof  altogether,  unless  the  Egyptian  Trading   Company  would 
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bring  the  amount  recovered  by  them  from  the  Egyptian  firm  into  L.  a 
hotchpot ;  His  Lordsliip  being  of  opinion  that  that^  contention  1868 
conid  not  be  raised  on  the  original  appeal.  jg^  p^rte 

The  two  appeals  now  came  on  to  be  heard  before  His  Lordship  f?*^^^^"^ 
as  Lord  Chancellor.  and  Tbaoino 

COUPAST. 

Tn  TB 

Mr.  DrucBy  Q-C.^  and  Mr.  MotUagw  Cooknan,  for  the  Egyptian     is^suvm. 
Trading  Company,  the  Appellants  in  the  original  appeal : —  """" 

The  date  of  the  deed  corresponds  to  the  date  of  an  adjudication 
in  bankruptcy.  This  is  clear  from  the  deed  itself,  where  the  cre- 
ditors are  defined  as  such  as  would  have  been  entitled  to  prove 
under  a  bankruptcy  founded  on  a  petition  of  the  same  date  as  the 
deed.  The  whole  scheme  of  the  deed,  particularly  the  1st,  8th, 
and  12th  clauses  support  the  same  view*  The  197th  section  of 
the  Banhruptcy  Act,  1861,  is  consistent  with  this :  for  it  enacts 
that  from  and  after  the  registration  of  the  deed  the  jurisdiction 
and  laws  of  bankruptcy  are  to  be  applicable  "  in  the  same  or  in 
like  manner  as  if  the  debtor  had  been  adjudicated  a  bankrupt,  and 
the  creditors  had  proved,  and  the  trustees  had  been  appointed 
creditors'  assignees  under  such  bankruptcy."  All  this,  including 
the  proof  of  debts,  therefore,  is  supposed  to  have  taken  place 
before  the  registration.  If  this  had  been  a  bankruptcy,  and  we 
had  preyed  against  the  estate  immediately  after  the  adjudication, 
before  the  money  had  been  recovered  from  the  drawers,  we  should 
have  been  allowed  to  keep  our  proof  for  the  whole  debt.  There  is 
no  formal  proof  by  creditors  under  a  trust  deed ;  what  answers  to 
the  proof  is  the  preparation  of  the  list  of  creditors  by  the  debtor, 
and  this  ought  to  be  done  at  the  time  of  the  execution  of  the  deed. 
If  the  debts  were  to  be  ascertained  at  any  other  time  it  would 
enable  the  debtor  and  the  trustees  to  baffle  a  creditor  who  might 
be  enforcing  his  remedy  against  a  surety  by  delaying  to  admit  his 
claim. 

With  respect  to  the  claim  of  the  inspectors  in  the  cross-appeal, 
to  put  the  company  to  their  election  either  to  withdraw  their 
daim  or  to  bring  the  proceeds  of  the  execution  into  general  divi- 
sion, we  contend  that  the  Commissioner  was  right  in  holding  that 
the  doctrine  of  election  does  not  apply  here.  The  proceedings  at 
law  were  against  a  distinct  firm.    The  deed  contained  no  assign- 
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L.  0.       ment  of  the  interest  of  the  partners  in  the  Egyptian  firm,  and  did 

1868        not  have  the  effect  of  dissolving  that  partnership:  In  re  Stan- 

Exparte     hoTouffh  (1) ;  BrtcJcwood  V.  Miller  (2). 
Egtptun 

Jot^rading      M^r.  De  Oex,  Q.C.,  and  Mr.  Wiclcens,  for  the  inspectors  of  Kelson, 

OoMPAin-.     TrUUm,&Go.:— 

Jnre 

Kelson.  With  respect  to  the  original  appeal,  the  time  corresponding  to 
the  adjudication  of  bankruptcy,  or  at  all  eyents  to  the  proof,  is  the 
registration  of  the  deed :  Stanger  v.  Miller  (3) ;  Ex  parte  Sulli- 
van (4) ;  JEx  parte  Petrie  (5).  The  present  claimants  for  some 
time  after  the  date  of  the  deed  were  contesting  its  validity,  and 
declining  to  come  in  under  it,  and  they  cannot  now  say  that  at 
this  very  time  they  must  be  treated  as  having  proved  under  it. 

As  to  the  cross-appeal,  the  circumstance  of  the  Egyptian  firm 
comprising  other  persons  besides  the  insolvent  debtors,  does  not 
exclude  the  rule  that  a  creditor  must  elect  between  legal  proceed- 
ings and  proof  under  what  is  equivalent  to  a  bankruptcy :  Duttoti 
V.  Morrison  (6).  In  the  present  case,  the  deed  was  certainly  in- 
tended to  include,  and  does  include,  the  interest  of  the  debtors  in 
the  Egyptian  firm,  and  although  there  was  no  actual  assignment 
of  it,  that  was  immaterial,  the  only  difference  between  assignment 
and  inspectorship  being,  that  in  the  latter  case  the  debtors  them- 
selves are  the  tnistees.  The  fact  of  the  proceedings  having  taken 
place  in  what,  for  some  purposes,  may  be  considered  as  a  foreign 
Court,  and  against  foreign  assets,  does  not  affect  tlie  question  of 
election  :  Sdhrig  v.  Davies  (7). 

Mr.  M.  CooTcsoUy  in  reply. 


June  3,    Lord  Caibns,  L.C.,  after  shortly  stating  the  fects, 
continued : — 

I  will  take  first  the  proposition  raised  upon  what  has  been  called 
the  cross  appeal.    The  case  was  argued  as  if  the  deed  of  the  30th 

(1)  5  Madd.  89.  (4)  36  L.  J.  (Bkcy.)  1. 

(2)  3  Mer.  279.  (5)  Law  Rep.  3  Ch.  232. 

(3)  Law  Rep.  1  Ex.  58.  (6)  17  Ves.  193. 

(7)  2  Dow.  230. 


VOL.  IV.]  CHANCERY  APPEALS.  131 

of  June,  1865,  was  equiyalent  to  the  bankruptcy  of  the  London       L.  c. 
firm,  or,  at  all  events,  contained  an  assignment  of  the  property  of       1868 
the  London  firm.    But  the  deed  has  no  such  effect.     The  deed     m^tu 
no  doubt  refers  to  a  hypothetical  bankruptcy  as  at  the  date  of  the  ^^^^^^ 
deed,  for  the  purpose  of  determining  how  the  assets  of  the  London  AyDTiiADiNo 
firm  are  to  be  distributed ;  but  there  is  no  assignment  of  any  kind       j^  ^ 
by  the  London  firm  of  their  assets,  and  therefore,  as  regards  the     Kklbon. 
daitas  of  the  five  London  partners  in  the  Egyptian  firm,  there  is 
nothing  in  this  deed  which  severs  the  connection  of  those  five 
partners  from  the  Egyptian  firm,  or  which  severs  what  otherwise 
would  be  the  joint  partnership  property  of  the  Egyptian  firm  into 
divided  portions.    In  fact,  there  is  nothing  whatever  in  the  deed 
which  prevented  the  Egyptian  firm,  after  the  date  of  it,  from  going 
on  in  business,  and  disposing  of  the  joint  assets  of  that  firm  in  the 
proper  course  of  business.    Therefore  it  appears  to  me, — the  exist- 
ence of  the  double  right  against  the  Egyptian  firm  as  drawers,  and 
the  London  firm  as  acceptors,  being  admitted, — there  was  nothing 
whatever  to  prevent  the  Egyptian  firm  after  the  30th  of  June, 
1865,  if  they  had  been  so  minded,  from  paying  the  holders  of  the 
bills  the  whole  or  any  part  of  their  legitimate  and  proper  demand 
against  that  firm  as  drawers  of  the  bills.     And  I  also  think  that 
the  ciicnmstance  that  the  payment  was  not  made  voluntarily,  but 
was  recovered  by  process  of  law  against  the  Egyptian  firm  as 
drawers,  can  make  no  difference,  and  that  the  holders  of  the  bills 
are  perfectly  entitled  to  retain  any  money  they  have  so  recovered. 
This  makes  the  distinction  between  the  present  case  and  the  case 
of  DuUon  V.  Morrison  (1),  in  which  there  was  a  bankruptcy,  and 
the  assignees  of  the  bankrupt  firm  sought  to  restrain  the  attach- 
ment against  one  of  the  partners  trading  in  another  business. 

That^  therefore,  disposes  of  the  cross  appeal,  unless  there  is 
something  in  the  deed  making  it  a  condition  of  proof  that  any- 
thing recovered  by  means  of  execution  should  be  brought  into 
hotchpot.  The  only  clause  which  has  the  slightest  bearing  upon 
this  point  is  the  15tb,  the  latter  part  of  which  provides  that  the 
condition  of  obtaining  any  benefit  by  the  present  deed  is  that  the 
creditor  must  bring  into  general  division  "the  attachment  or 
execution  against  any  part  of  the  estate  of  the  debtors,  or  any  or 

(1)  17  Ves.  193. 
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L.  c.       one  of  them."    The  debtors  in  this  deed  were  the  five  London 

1868       partners ;  therefore,  anything  which  is  obtained  by  attachment  or 

Ezparie     process  of  law,  against  the  estate  of  any  or  one  of  them,  must  be 

Oo°  iMcuL  'brought  into  division ;  but  the  property  of  the  Egyptian  firm  was 

AND  Tbadino  not  the  joint  estate  of  the  firm,  or  the  separate  estate  of  any  one  of 

j^^  '    them.    It  does  not,  therefore,  com6  within  the  meaning  of  the 

Kelson,      words  which  I  have  read. 

I  now  come  to  the  question  raised  by  the  original  appeal.  Upon 
that  question  it  appears  to  me  that  the  Commissioner  is  perfectly 
light  The  deed  contains  this  provision  in  the  12th  clause: — 
[His  Lordship  read  the  clause  set  out  above,  and  proceeded : — 1 
This  provision  commences  no  doubt  with  the  words  "  if  required," 
but^^  in  fact»  in  the  present  case,  there  is  no  admission  by  the 
inspectors  at  any  moment  anterior  to  the  proceedings  before  the 
Commissioner,  of  any  certain  specified  debt  being  due  to  the 
Egyptian  Trading  Company,  The  Egyptian  Trading  Company 
came,  in  substance,  before  the  Commissioner  to  establish  the 
amount  of  debt  in  respect  of  which  they  were  to  be  treated  as 
creditors,  and  it  is  upon  that  application  that  the  inspectors  chal- 
lenge their  right  to  stand  as  creditors  for  the  whole  amount,  and 
claim  to  have  it  investigated  and  shewn  what  satisfaction  they 
have  received  for  any  part  of  it.  They,  therefore,  imder  the  clause, 
are  bound  to  exhibit,  upon  ofiering  to  prove  and  to  be  admitted 
creditors,  every  satisfaction  they  have  received  of  any  part  of  their 
debt  In  fact,  they  have  received  £3000  17«.  6d.  It  appears  to 
me  as  clear  as  anything  can  be,  that  they  are  bound  to  take  that 
off  fix)m  the  total  amount  for  which  they  claim  to  be  admitted  as 
creditors,  and  that  the  Commissioner's  order  in  that  respect  is 
perfectly  right 

I  think,  therefore,  that  both  appeals  fail,  and  that  both  appeals 
must  be  dismissed  with  costs. 

Solicitors :  Mr.  O.  M.  Clements ;  Messrs.  Mackenzie,  Trinder  &  Co. 
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GAYFOED  V.  MOFFATT. 
Prescripiion — Easement — Landlord  and  Tenant — Way  of  Necessity.  July  27, ! 

The  lessee  of  an  inner  close  has  by  necessity  a  right  of  way  suitable  to  the 
business  for  which  the  lease  was  made  over  an  outer  close  which  belongs  to 
the  same  landlord. 

But  the  lessee  of  one  close  cannot  as  such  by  user  acquire  an  easement 
over  another  close  which  belongs  to  the  same  landlord. 

Decree  of  Stuart,  V.O.,  reversed. 

DY  an  indenture  of  lease,  dated  the  2  let  of  March,  1835,  S.  D. 
Ellatn^  who  was  the  tenant  for  a  term  of  years  of  the  vaults  de- 
mised, and  also  of  the  courtyard  hereinafter  mentioned,  demised  to 
A,  Black  a  counting-house  at  No.  82,  Fenehureh  Street,  and  all  the 
vaults  and  cellars  under  No.  32,  and  under  the  courtyard  thereto, 
and  also  vaults  under  No.  31,  together  with  all  ways,  paths,  passages, 
rights,  easements,  drains,  and  appurtenances  to  the  said  rooms, 
vaults,  and  premises  belonging,  for  the  term  of  forty  years  from 
Christmas,  1834,  at  the  yearly  rent  of  £180.  This  lease,  in  1854, 
became  vested  in  the  Plaintiflf  Oayford,  who  had  been  a  partner 
with  Black  in  the  business  of  wine  merchants  in  Fenchurch  Street. 
There  was  an  entrance  to  the  vaults  from  the  courtyard  of  No.  32, 
and  Bhick  dt  Gat/ford  had  always  exercised  a  right  of  way  across 
the  courtyard  both  to  the  counting-house  and  also  for  conveying 
pipes  of  wine  in  waggons  to  the  vault  entrance  in  the  courtyard, 
and  they  alleged  that  they  had  been  in  the  habit  of  depositing 
packages  in  the  rest  of  the  yard,  and  had  used  the  rest  also  for 
turning  their  waggons. 

In  the  year  1864  the  Defendant  Moffatt,  who  was  the  owner  of 
the  fee  simple,  purchased  Ellam's  term  and  interest  both  in  the 
vaults  and  in  the  courtyard,  and  in  February,  1868,  began  to  put 
up  a  building  on  part  of  the  courtyard,  which  would  curtail  the 
space  used  by  Black  &  Oayford  for  depositing  their  packages,  and 
would,  as  they  alleged,  render  it  difficult,  if  not  impossible,  to 
bring  waggons  up  to  the  vault  entrance  in  the  courtyard,  and  turn 
them  so  as  to  be  able  to  use  that  entrance. 

The  Plaintiff  thereupon  filed  his  bill  to  restrain  the  Defendant 
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L.  G.        trom  continuing  his  building,  or  building  at  all  on  the  courtyard. 

1868       The  Defendant  admitted  that  the  Plaintiff  had  a  right  of  access  to 

Gayfobd     *^®  vault  entrance  through  the  courtyard,  but  said  that  the  pro- 

MowATT     P^®^  bnilding  would  leave  room  for  the  waggons  still  to  come  up 

—       to  the  entrance,  and  turn;   and  the  Defendant  denied  that  the 

Plaintiff  had  been  in  the  habit  of  depositing  packages  and  pipes 

of  wine  on  the  rest  of  the  courtyard,  or  that  he  had  acquired  any 

right  so  to  do.     On  these  points  a  great  deal  of  evidence  was 

entered  into. 

The  Vice-Chancellor  Stuart  considered  that  the  Plaintiff  had  a 
right  -to  the  use  of  the  whole  courtyard  for  his  waggons,  though 
not  for  deposit  of  packages,  and  that  his  enjoyment  would  be 
materially  interfered  with  by  the  proposed  building,  and  granted 
an  injunction  upon  motion  for  a  decree  on  the  6th  of  May,  1868. 
The  Defendant  appealed. 

Sir  BoundeU  Palmer^  Q.C.,  Mr.  Dickinson,  Q.C.,  and  Mr.  Davey, 
for  the  Appellants. 

Mr.  Bacon,  Q.C.,  and  Mr.  Street,  for  the  Plaintiff,  contended  that 
the  lessee  had  by  user  acquired  a  right  to  put  casks  in  the  yard, 
and  had,  both  by  grant  and  user,  a  right  to  have  the  whole  yard  in 
which  to  turn  his  waggons.  As  to  the  right  of  a  lessee  to  pre- 
scribe against  his  landlord  or  against  another  lessee,  [they  cited 
Saunders  v.  Lord  Annesley  (1) ;  Kavanagh  v.  Coal  Mining  Com" 
pany  of  Ireland  (2) ;  and  Daniel  v.  Anderson  (3). 

Lord  Cairns,  L.C,  said  that  the  Vice-Chancellor  had  not 
allowed  the  Plaintiff's  right  to  deposit  packages  in  the  yard,  and 
His  Lordship  agreed  in  that  view.  The  predecessor's  lease  con- 
tained no  grant  or  demise  of  anything  of  that  kind,  and  the  evi- 
dence fell  far  short  of  shewing  that  there  had  been  such  a  con- 
tinuous practice  of  depositing  packages  as  would  give  a  good  title 
even  by  an  adverse  user.    His  Lordship  continued : — 

But  it  is  not  necessary  to  examine  the  user,  for  this  reason, 
that  if  there  is  a  person  to  whom  the  owner  of  two  closes  has 

(1)  2  Sch.  &  Lef.  73.  (2)  14  Ir.  C.  L.  Rep.  82. 

(3)  8  Jut.  (N.S.)  328. 


VOL.  IV.]  CHANCERY  APPEALS.  135 

<Iemi8ed  one  of  them^  and  if  in  order  to  get  at  that  one  there  is  a       I^.  C. 
necessity  to  cross  the  other  close  which  was  not  demised,  and  if  in        1868 
the  course  of  years,  from  the  circumstance  that  the  landlord  has     gatfobd 
no  particular  occasion  to  use  the  close  for  any  other  purposes,  or    moitatt. 

that  he  was  not  strict  in  obliging  his  tenant  to  adhere  strictly  to        

the  way,  he  had  allowed  the  tenant  for  his  convenience  occasionally 
to  make  deposits  of  this  kind  on  other  parts  of  the  close,  still  it  is 
utterly  impossible  that  by  such  a  course  of  proceeding  the  tenant, 
as  against  his  landlord,  could  acquire  any  easement  whatever. 
An  easement  must  be  acquired  in  respect  of  some  tenement,  and 
the  only  tenement  in  respect  of  which  this  easement  could  be 
acquired,  and  which  itself  would  become  the  dominant  tenement, 
is  the  demised  close.  But  the  possession  of  the  tenant  of  the 
demised  close  is  the  possession  of  his  landlord,  and  it  seems  to  be 
an  utter  violation  of  the  first  principles  of  the  relation  of  land- 
lord and  tenant  to  suppose  that  the  tenant,  whose  occupation  of 
close  A.  was  the  occupation  of  his  landlord,  could  by  that  occupa- 
tion acquire  an  easement  over  close  £.,  also  belonging  to  his  land- 
lord— the  duty  of  the  tenant  being  to  take  care  that  if  he  is  pass- 
ing over  close  B.  at  all,  he  should  do  nothing  on  it  more  than  his 
lease  authorized  him  to  do,  and  it  must  be  supposed,  for  this  part 
of  the  argument,  that  the  lease  in  this  case  authorized  him  to  do 
no  more  than  cross  the  yard,  without  any  right  of  depositing  goods 
on  it 

As  to  the  general  question  of  a  grant  of  right  of  way,  the  termor, 
or  the  freeholder,  of  two  closes  has  demised  one  of  them  to  a 
tenant  The  tenant  cannot  get  at  that  close  from  a  public  high- 
way, or  street,  without  crossing  the  other  close.  The  case  there- 
fore is  exactly  that  described  by  Mr.  Serjeant  Williams  in  his  note 
to  the  well-known  case  of  Pomfrd  v. Ricroft  (1) :  ''So  where  a  man 
having  a  close  surrounded  with  his  own  land  grants  the  close  to 
another  in  fee,  for  life,  or  years,  the  grantee  shall  have  a  way  to 
the  close  over  the  grantor's  land  as  incident  to  the  grant;  for 
without  it  he  cannot  derive  any  benefit  from  the  grant."  **  This 
principle  seems  to  be  the  foundation  of  that  species  of  way  which 
is  usually  called  a  way  of  necessity." 

Now,  that  is  exactly  the  interpretation  of  the  words  used  in  this 
(1)  1  Wms.  Saund.  321,  d.  6. 
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L.C.       grants  ''with  all  ways  to  the  premises  appertaining;"  it  means^ 

1868       with  such  a  way  as  the  law  would  hold  to  be  necessarily  appertain- 

Gattokd     ing  to  premises  such  as  these — ^that  is,  a  way  of  necessity ;  there- 

MoFPATT     ^^^®»  immediately  after  this  lease  was  granted,  this  tenant  occupy- 

ing  the  inner  close  became  entitled  to  a  way  of  necessity  through 

the  outer  close,  and  that  way  must  be  a  way  suitable  to  the  business 
to  be  carried  on  on  the  premises  demised,  namely,  the  business  of 
a  wine  and  spirit  merchant.  That  is  the  position  in  which  the 
tenant  stpod  after  the  lease  was  granted,  and  is  the  position  in 
which  he  now  stands. 

The  question  is  therefore  reduced  to  this,  whether  there  re- 
mained, after  the  building  was  erected,  such  a  way  as  the  PlaintiflT 
would  have  been  entitled  to  the  day  after  the  lease  was  granted. 
[His  Lordship,  after  commenting  on  the  evidence,  came  to  the 
conclusion  that  room  enough  was  left  for  the  Plaintiff  with  his 
waggons  to  have  access  to  the  vault]  The  Plaintiff's  right  of 
way  was  a  right  of  necessity,  and,  upon  the  evidence,  has  not  been 
interfered  with  by  the  Defendant.  The  case  of  the  Plaintiff  has 
wholly  failed,  and  the  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  W.  W.  &  B.  Wren. 
Solicitors  for  the  Defendant :  Messri^.  WiUougJAy  dt  Cox. 


Dec.  18, 19. 


L.  c.  BELL  V.  BLYTH. 

and  L.  J.  S. 

1868        ^^^P — Mortgage— Entry  of  Discharge — Merchant  Shipping  Act,  17  cfc  &  18  Vict 

c.  104,  8.  68. 

The  owner  of  a  ship  mortgaged  her  to  G.  for  £1200,  and  the  mortgage  was 
on  the  same  day  transferred  to  B.,  and  the  mortgage  and  transfer  were  re- 
gistered. In  October,  1863,  G.  paid  B.  £1200,  and  B,  signed  a  receipt 
indorsed  on  the  mortgage  that  the  £1200  was  received  "  in  discharge  of  the 
within-written  security."  The  usual  entry  of  discharge  was  made  in  the 
registry.  After  a  year  B.  re-transferred  to  G.  this  mortgage,  and  the  regis- 
trar wrote  in  the  margin  of  the  register  that  the  receipt  had  been  made  by 
mistake,  a  re-transfer  only  being  intended.  G.  then  transferred  the  mortgage 
to  the  Appellants  by  way  of  security,  which  transfer  was  registered,  and  in 
March,  1865,  the  moneys  advanced  were  paid  off,  but  no  re-transfer  executed, 
and  the  mortgage  remained  in  the  Appellants'  hands.    In  May,  1865,  the 
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owner  of  the  ship  mortgaged  her  to  O,  by  a  deed  registered  on  the  following  l.  G. 
day,  and  this  mortgage  was  transferred  to  die  Plaintiff  in  November,  1865 ;  ^^d  L.  J.  S. 
but  the  transfer  was  not  registered  till  July,  1866.  In  the  meantime,  in  X8G8 
March,  1866,  an  agreement  which  never  was  registered  was  entered  into  ^-'^^ 
between  G.  and  the  Appellants  that  (r.*s  original  mortgage  should  be  a  ®*^^ 
aeeurity  for  the  balance  due  from  O.  to  the  Appellants : —  Bltth. 

Held  (affirming  the  decision  of  the  Master  of  the  Kolls)  that  the  Plain-         

tiff*s  security  had  priority  over  that  of  the  Appellants : 

Edd^  that  (7.'«  first  mortgage  was  discharged  by  the  entry  of  discharge, 
and  could  not  be  revived  by  the  memorandum  that  the  receipt  had  been 
given  by  mistake,  and  that  the  new  bargain  between  Q.  and  the  Appellants 
m  Karcb,  1866,  not  being  registered,  was  of  no  effect  against  the  Plaintiff. 

iHIS  was  an  appeal  by  the  Defendants,  Blythy  Wdib,  &  Co.  from 
a  decree  of  the  Master  of  the  Eolls  (1). 

On  the  23rd  of  April,  1862,  Bouth  mortgaged  a  ship  to  Grierson 
&  Cole  for  £1200.  The  mortgage  was  on  the  same  day  transferred 
to  Blyth,  and  the  mortgage  and  transfer  were  registered  on  the 
25th  of  April,  the  mortgage  being  designated  as  mortgage  (7. 

On  the  2l8t  of  October,  1863,  Grierson  &  Cde  paid  to  Elyth 
£1200,  and  BlytKs  father,  under  a  power  of  attorney  from  Blyth^ 
signed  a  receipt  indorsed  on  the  mortgage,  "  Eeceived  the  sum  of 
£1200  in  discharge  of  the  within-written  security."  On  the  23rd 
of  October  the  mortgage,  with  the  receipt,  was  produced  by  BlytVs 
fiither,  with  the  consent  of  Grierson  dt  Cole,  to  the  registrar,  who 
entered  the  discharge  of  the  mortgage  in  the  usual  way. 

On  the  20th  of  October,  1864,  Blyth  executed  a  re-transfer  to 
Grienon  db  Cole,  which  was  registered  on  the  22nd  of  October. 
Application  was  then  made  to  the  registrar  to  alter  the  entry  of 
discharge,  on  the  ground  that  the  receipt  was  given  by  mistake ; 
the  intention  haying  been  to  acknowledge  the  receipt  of  £1200  in 
discharge  of  the  moneys  due  on  the  "  above-written  "  security,  i.e,, 
the  transfer  to  Blyth.  The  registrar  refused  to  amend  the  entry, 
bat  wrote  against  it  in  the  margin  that  the  receipt  was  signed  in 
error,  a  re-transfer  being  intended. 

On  the  25th  of  October,  1864,  mortgage  G.  was  transferred  by 
Grierson  db  Cole  to  Wdb,  who  held  it  on  behalf  of  the  Appel- 
lants, and  this  transfer  was  registered  on  the  3rd  of  November 
1864.    In  March,  1865,  the  moneys  to  secure  which  this  transfer 

(1)  Law  Rep.  6  Eq.  201. 
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L^O.^  ^  had  been  made  were  paid  off  by  Chrierson  &  Cole,  but  no  re- 
transfer  was  executed,  and  the  mortgage  deed  and  transfer  were 
left  in  the  possession  of  the  Appellants. 

®^  On  the  19th  of  May,  1865,  Bxmth  executed  a  mortgage  to 

Bltth.  Grieraan  &  Cde  to  secure  £2500,  which  was  registered  on  the 
following  day.  This  deed  contained  a  covenant  by  Routh  that  the 
ship  was  free  from  incumbrances  except  as  appeared  by  the  re- 
gister. The  registry  of  this  mortgage,  which  was  designated 
mortgage  J.,  mentioned  mortgage  Q,  as  a  subsisting  prior  charge 
for  £1200  in  favour  of  WM,  but  the  £2500,  in  fact,  included 
the  £1200  for  which  mortgage  (?.  was  given  to  Oriereon  dt 
Cole.  On  the  17th  of  November,  1865,  Orierson  &  Cde  trans- 
ferred mortgage  J.  to  the  Plaintiff;  but  this  transfer  was  not 
registered  till  July,  1866.  In  the  meantime,  on  the  28th  of 
March,  1866,  an  agreement  was  entered  into  between  Chrierson,  cfc 
Cde  and  the  Appellants  that  mortgage  6r.,  wliich  was  in  the 
Appellants'  hands  as  mentioned  above,  should  be  a  security  for 
the  general  balance  due  from  Orierson  db  Cole  to  the  Appellants. 

The  Master  of  the  Rolls  decided  that  the  Plaintiff  was  entitled 
to  the  first  charge  on  the  ship. 

Mr.  Druce,  Q.C.,  and  Mr.  Bobinson,  for  the  Appellants,  referred 
to  Parr  v.  ApplAee  (1). 

Mr.  Jes»d,  Q.C.,  and  Mr.  KeJcewich,  for  the  Plaintiff,  referred  to 
Pease  v.  Jackson  (2) ;  PeeTs  Case  (3) ;  Eooper  v.  Qumm  (4). 

Mr.  SuUy  and  Mr.  Hadley,  for  other  parties. 

Mr.  Druee,  in  reply. 

LoBD  Hatherley,  LuG.  : — 

Neither  of  us  has  any  doubt  upon  either  of  tho  points  in  this 
case — the  discharge  of  the  old  mortgage,  or  the  acquisition  of  a 
new  title  by  what  was  intended  to  be  a  qvmi  revival  of  the  old 
security. 

As  to  the  discharge,  it  seems  to  me  that  we  should  be  contra- 

(1)  7  D.  M.  &  G.  585.  (3)  Law  Rop.  2  Ch.  674. 

(2)  Law  Rep.  3  Ch.  576.  (,4)  Ibid.  282. 
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yeniDg  the  proyisions  and  policy  of  the  Act  if  we  were  to  say  that  JL  G^ 
when  the  discharge  of  a  mortgage  has  been  duly  registered  the  mort- 
gage can  be  revived  on  an  allegation  that  the  discharge  was  given 
by  mistake.  The  Act  expressly  says  (17  &  18  Vict  c.  104,  s.  68) :  ^f^ 
"Whenever  any  registered  mortgage  has  been  discharged,  the  re-  Bltth, 
gistrar  shall,  on  the  production  of  the  mortgage  deed,  with  a  receipt 
for  the  mortgage  money  indorsed  thereon  duly  signed  and  attested, 
make  an  entry  in  the  register  book  to  the  effect  that  such  mort- 
gage has  been  discharged,  and  upon  such  entry  being  made  the 
estate,  if  any,  which  passed  to  the  mortgagee  shall  vest  in  the 
Bame  person  or  persons  in  whom  the  same  would,  having  regard  to 
intervening  acts  and  circumstances,  if  any,  have  vested  if  no  such 
mortgage  bad  ever  been  made."  The  first  argument  of  the  Appel- 
lants upon  this  was  that  the  mortgage  was  not  really  di^  charged ; 
that  the  entry  of  the  discharge  was  a  mistake,  and  that  there- 
fore the  consequences  which  by  the  terms  of  the  clause  are  made  to 
depend  npon  the  mortgage  having  been  discharged  do  not  follow. 
Now,  such  a  reading  of  the  clause  would  defeat  the  purpose  of 
the  Act  If  a  purchaser  finding  on  the  registry  an  entry  that  a 
mortgage  has  been  discharged  is  subject  to  the  possibility  of  its  being 
held  to  be  still  a  subsisting  security,  he  will  have  to  inquire  into 
matters  which  he  has  no  means  of  investigating,  and  ships  will  be 
rendered  unsaleable. 

Whst  took  place  here  was  as  follows : — Grienon  it  Cole,  the 
owners  of  the  original  mortgage  O.  of  the  23rd  of  April,  1862, 
transferred  it  to  Blyih,  who  became  the  registered  owner  of  it 
It  was  afterwards  produced  to  the  registrar  with  a  receipt  indorsed, 
duly  signed  on  behalf  of  Blyth,  and  expr^sing  that  it  was  dis- 
charged. It  is  contended  that  this  was  a  mistake ;  that  there  was 
no  intention  to  discharge  BouUh;  and  that  the  receipt  ought  to 
have  expressed  the  money  to  have  been  received  in  discharge  of 
the  "  above-written"  security,  meaning  the  transfer.  But  Orierson 
d:  Cde  having  taken  a  receipt  in  the  very  form  which  the  Act 
leqnires,  and  having  procured  an  entry  of  the  discharge  to  be 
made  in  the  register,  I  am  of  opinion  that,  under  sect.  68,  whatever 
may  be  the  equities  between  them  and  Bovihi  the  original  mort- 
gage is  at  an  end 
As  regards  what  afterwards  took  place,  I  am  surprised  that  the 
Vou  IV.  N  1 
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L.  C^  ^  registrar  should  allow  a  public  document  to  be  dealt  with  as  was 
done  here.  Something  was  written  in  pencil  at  the  side  of  the 
register,  and  this  pencil  writing  afterwards,  at  what  time  does  not 

Bkix  appear,  had  these  words  written  over  it  in  ink :  "  Deed  reproduced 
Bltth.  — receipt  signed  in  error,  when  re-transfer  intended,  by  Philip 
Blylh. — E.  8J'  An  entry  of  this  kind  cannot,  in  my  opinion, 
satisfy  the  Act,  nor  reviye  a  mortgage  which  has  been  discharged. 
Blyth,  however,  professing  to  act  upon  the  marginal  note  that  a 
re-transfer  was  intended,  enters,  as  the  next  entry  upon  the 
register:  '^No.  20.  22  Oct  1864.  Transfer  of  mortgage  G., 
dated  20  Oct  1864."  After  this  is  registered  a  transfer  of 
mortgage  O.  by  Qrierson  &  Cde  to  Frederick  Wdh.  The  money 
secured  by  this  last  transfer  was  paid  o£f  in  March,  1865,  before 
the  Plaintiff  took  his  security,  but  no  re-transfer  was  executed. 

The  Plaintiff  then  takes  his  security  at  a  time  when  Chiersan  A 
Cole  were  in  a  position  to  hand  over  to  him  the  mortgage  Q.^  sup- 
posing it  to  be  subsisting.  In  November,  1865,  the  Plaintiff  took 
from  Qrierson  &  Cole  a  transfer,  which  was  not  registered  till 
July,  1866,  of  mortgage  J.,  being  a  mortgage  of  the  same  ship, 
executed  by  Bouth  on  the  19th  of  May,  1865,  and  containing  a 
covenant  that  the  ship  was  free  from  incumbrances,  '^save  as 
appears  by  the  registry  of  the  said  ship."  It  is  then  urged 
against  the  Plaintiff  that,  whether  the  original  transaction  as  to 
the  entry  of  discharge  of  mortgage  O,  was  right  or  not,  no  wrong  is 
done  to  him  by  giving  effect  to  it  as  against  him,  for  that,  as 
mortgage  O.  was  entered  on  the  register  as  a  subsisting  mortgi^e, 
he  was  informed  that  there  was  this  security  existing,  and  the 
purposes  of  the  Act  were  answered.  Suppose  he  has  been  so 
informed,  the  real  facts  being  that  it  was  not  an  existing  security, 
that  the  old  debt  had  been  paid  off,  and  that,  after  he  had  taken 
his  security,  a  new  bargain  was  entered  into,  by  which  the  Ap- 
pellants acquired  a  new  security  for  a  debt  subsequently  created, 
can  this  be  held  good  under  the  Merchant  Shipping  Actf  I 
apprehend  that  it  cannot,  but  that  the  persons  who  took  a  fresh 
security  were  bound  to  register  it  as  a  new  security,  and  could 
only  in  that  way  acquire  a  title  which  would  affect  the  Plaintiff. 
Instead  of  this,  though  the  old  security  had  been  paid  off,  the 
Appellants  claim  to  stand  upon  it  as  against  the  Plaintiff,  because 
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he  did  not  tegister  his  security  till  after  this  new  bargain  had  been       L.  C. 
made.    I  think  that  it  is  against  the  policy  of  the  Act  to  allow  a 


Sib  C.  J.  Selwyn,  L. J.  :— 

On  the  19th  of  May,  1865,  the  day  of  the  date  of  the  mortgage 
for  £2500^  the  Appellants  had  not,  nor  had  any  of  them,  any 
beneficial  interest  in  or  charge  upon  the  ship  in  question,  and  at 
that  time  the  only  persons  haying  any  beneficial  interest  in  the 
ship  were  BotUh  the  mortgagor,  and  Orierson  dt  Cole  the  mort- 
gagees under  the  deed,  and  they  were  competent  to  deal  with  it  as 
they  thought  fit.  They  dealt  with  it  by  creating  the  mortgage  for 
£2500,  which  was  registered  on  the  next  day,  the  20th  of  May, 
1865,  and  that  sum  of  £2500  included  the  prior  mortgage  debt  of 
£1200,  and  this  mortgage  for  £2500  was  transferred  to  the  Plain- 
tiff on  the  17th  of  November,  1865,  at  which  time  the  Appellants 
were  as  destitute  of  any  beneficial  interest  in,  or  charge  upon,  the 
ship,  as  they  were  on  the  19th  of  May,  1865 ;  and  if  the  Plaintiff  had 
made  all  possible  inquiries,  and  had  ascertained  all  the  facts,  he 
would  have  ascertained  that  the  Appellants  had  no  claim  or  estate. 
Independently,  therefore,  of  any  question  under  the  Ship  Begistry 
Acts,  the  Appellants,  whose  claim  arises  for  the  first  time  under 
an  agreement  entered  into  on  the  28th  of  March,  1866,  are  clearly 
subsequent  in  point  of  time,  and  have  no  case  or  ground  for  post- 
poning the  prior  right  of  the  Plaintiff.  But  it  is  argued  on  the 
part  of  the  Appellants,  that  as  the  transfer  of  the  £2500  to  the 

-^2  1 
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satisfied  security  to  be  reyi?ed  in  this  way.  It  would  be  idle  to 
contend  that  the  mortgagor  himself  could  ha?e  set  up  this  satisfied 
mortgage  as  against  an  incumbrancer;  can  he  then,  by  a  sub-  BLrm 
sequent  bargain,  enable  a  later  incumbrancer  to  set  it  up,  because 
the  prior  incumbrancer  has  been  negligent  in  not  registering  his 
security  ?  In  my  judgment,  the  policy  of  the  Act  is,  that  a  true 
statement  of  the  incumbrances  should  appear  upon  the  register. 
Upon  its  l^al  construction,  I  am  of  opinion  that  the  mortgage 
was  dead  and  gone  by  the  entry  of  satisfaction ;  but,  if  not,  the 
Appellants  still  haye  no  title,  legal  or  equitable,  against  the 
Plaintiff,  as  the  bargain  under  which  they  claim  does  not  appear 
upon  the  register  at  all.    The  appeal  must  be  dismissed  with 


1868 
Bill 
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L.  C.  Plamtiffs  was  not  registered  until  the  12tli  of  May,  1866,  and  after 
the  agreement  of  the  28th  of  March,  1866,  under  which  the 
Appellants  daim,  they,  the  Appellants,  are  entitled  to  set  up  the 
original  mortgage  for  £1200,  and  are  entitled  to  priority  as  from 
Bltth.  ii^Q  ^2Ae  of  the  registration  of  that  mortgage ;  but  in  my  judgment 
such  a  claim  is  inconsistent  not  only  with  the  letter,  but  also  with 
the  spirit  and  policy  of  the  Ship  Registry  Acts,  To  allow  such 
a  claim  would  be  to  introduce  the  very  difficulties,  technicali- 
ties, and  complications  which  it  was  the  object  of  those  Acts  to 
exclude  from  transactions  relating  to  the  sale  and  mortgage  of 
ships,  and  here  the  claim  is  made  in  a  case  in  which  the  register 
itself  upon  which  alone  the  Appellants  can  rely,  contains  an  entry 
made  with  the  knowledge  and  consent  of  the  authorized  agent  of 
the  person  entitled  to  the  mortgage-money,  in  the  ordinary  form, 
and  indorsed  on  the  original  mortgage,  stating  that  the  within- 
written  security  has  been  discharged,  while  no  entry  appears  upon 
the  register  to  shew  that  any  new  mortgage  was  created  by 
Bouth;  for  although  the  register  does  contain  entries  of  a  transfer 
of  the  mortgage  for  £1200  on  the  20th  of  October,  1864,  from 
Blyih  to  Grierson  &  Cole,  and  on  the  25th  of  October,  1864,  from 
Oriersan  &  Cole  to  the  Defendant  Frederick  Philip  Ripley  WM, 
there  is  no  entry  on  the  register  of  the  new  contract  of  March, 
1866,  and  it  is  admitted  that,  in  fact,  the  sums  intended  to  be 
secured  by  means  of  these  transfers  had  all  been  paid  off  before 
the  mortgage  of  the  19th  of  May,1865,  was  executed. 

Solicitors :  Messrs.  CoUeriH  &  Sans;  Messrs.  W.  &  H.  P.  Sharp. 
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and  L.  J.  S. 
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for  Value  wOhoui  Notice.  ,,   ^'^'^ 

•^  i^oc.  21.  23; 

Dee.  19 
Where  the  Court  establishes  a  prior  equitable  title  to  an  estate  as  against  a         «... ' 

person  who  took  an  equitable  mortgage  by  deposit  of  the  title  deeds  from  the 

l^al  owner  without  notice : — 

SenMe^  it  will  go  on  to  order  him  to  deliver  up  the  deedsy  though  he  ac- 
quired them  for  value  and  without  notice  from  the  person  who  at  law  was 
the  absolute  owner  of  them. 

Joyce  V.  De  Mdeyns  (1)  considered. 

IHIS  was  an  appeal  by  the  London  and  Westminster  Bank  from 
a  decree  of  the  Master  of  the  Bolls  (2). 

The  Plaintiffs^  Mrs.  Nep^on  and  her  children,  were  cestuis  que 
irusl  under  a  settlement  of  which  Bdbinson  was  the  surviying 
trustee.  In  1860  Robinson  advanced  to  Newton,  the  husband  of 
Krs.  Newton,  £2000  out  of  the  trust  funds  to  enable  him  to  pur- 
chase an  estate,  and  on  the  7th  of  August,  1860,  Newton  mortgaged 
the  estate  to  Bdbinson  to  secure  the  £2000.  In  May,  1861,  Bobinson 
deposited  this  mortgage  deed  with  WAster  by  way  of  equitable 
mortgage  to  secure  £1000  lent  by  WAsier  to  Bobinson. 

In  the  same  year  Bobinson  advanced  Newton  £1100  to  enable 
him  to  purchase  another  estate,  and  on  the  25th  of  September, 
1862,  Newton  mortgaged  that  estate  to  Bdbinson  to  secure  the 
£1100,  On  the  8th  of  November,  1862,  Bdbinson  deposited  this 
mortgage  deed  with  the  London  and  Westminster  Bank  to  secure 
advances  made  to  him  by  them. 

The  bill  was  filed  to  have  the  trust  fund  replaced,  and  to  estab- 
lish the  title  of  the  Plaintiffs  as  against  W Aster  and  the  London 
and  Westminster  Bank.  It  was  disputed  whether  the  £1100  was 
trust  money,  but  it  was  not  alleged  that  Webster  and  the  London 
and  Westminster  Bank  had  any  notice  of  a  trust  when  they  took 
their  securities. 

The  Master  of  the  Bolls  held  it  to  be  established  by  the  evidence 
that  the  £1100,  as  well  as  the  £2000,  was  trust  money,  and  made 

(1)  2  J.  &  Lat.  374.  (2)  Law  Rep.  6  Eq.  135. 
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L.  0.  a  decree  establishing  the  priority  of  the  Plaintiffs  over  WAster 
and  the  bank,  and  ordering  Webster  and  the  bank  to  deliver  up 
the  deeds  which  had  been  deposited  with  them  respectively. 
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Kbuvtov 

KiwToir.        ^^'  Jetself  Q.C.,  and  Mr.  Lanfftaorthy,  for  the  L<mdon  and  West- 

minster  Bank^  contended  that  on  the  evidence  it  was  not  shewn 

that  the  £1100  was  not  Bdbinson^s  own  money,  and  that  even  if  it 
was  trust  money,  the  Court  would  not  order  delivery  up  of  a  deed 
by  a  person  who  had  taken  it  from  the  legal  holder  band  fide  for 
value  and  without  notice  of  a  trust :  WaUwyn  v.  Lee  (1) ;  Be 
Foot  (2) ;  Manningford  v.  Tdeman  (3) ;  Joyce  v.  Be  Moleyns  (4) ; 
Foffff  V.  James  (5);  Thamdike  v.  Hmt  (6);  AUen  v.  Knight  (7)^ 
Colyer  v.  Fineh  (8) ;  PhiUips  v.  PhiUips  (9). 

Mr.  Southgate,  Q.C.,  and  Mr.  Everitt,  for  the  Plaintiffs,  referred 
to  Dodds  V.  HiUs  (10) ;  BaiUie  v.  McKewan  (11)  ;  Siaehhouse  v. 
Countess  of  Jersey  (12) ;  Benboto  v.  Townsend  (13) ;  Frazer  v. 
Jones  (U)  I  Parker  v.  Whyte  (15);  Eyre  v.  Burmester  (16);  O^m 
V.  Jeafreson  (17). 

Mr.  Langworthy,  in  reply. 


Dec,  19.  LoBD  Hathkeley,  L.C.,  delivered  the  judgment  of 
the  Court,  and  after  stating  the  facts,  and  examining  the  evidence^ 
upon  which  their  Lordships  considered  that  the  Plaintiffs  failed 
to  shew  that  the  £1100  secured  by  the  mortgage  of  the  25th  of 
September,  1862,  was  not  Bobinson^s  own  money,  continued : — 

The  conclusion  at  which  we  have  arrived  upon  the  facts  of  this 
case  and  the  failure  on  the  part  of  the  Plaintiffs  to  establish  the 
case  alleged  by  them  as  against  the  Appellants,  renders  it  unneoes- 

(1)  9  Ves,  24.  (9)  8  Jur.  (N.S.)  146 ;  10  W.  B.  236. 

(2)  1  Gl.  A  J.  240.  (10)  2  H.  &  M.  424. 

(3)  1  Coll.  670.  (11)  36  Beav.  177. 

(4)  2  J.  &  Lat.  874.  (12)  IJ.  &  H.  721. 
(6)  8  L.  T.  (N.S.)  6.  (13)  1  My.  &  K.  606. 

(6)  3  De  G.  &  J.  563.  (14)  6  Hare,  476. 

(7)  6  Hare,  272.  (15)  1  H.  &  M.  167. 

(8)  5  H.  L.  C.  905.  (16)  10  H.  L.  C.  90. 

(17)  2  Qiflf.  363. 


TOL.  IV.]  CHANOEBY  APPEALS.  145 

sary  for  us  to  decide  the  question  of  law  which  was  raised  on  their       L.  c. 
behalf.    It  was  argued  on  behalf  of  the  Appellants  that  as  the  ^^^•^•®- 
Defendant  Bdbinson  was  the  legal  owner  of  the  indenture  of  the       w^y^ 
25th  of  September,  1862,  and  as  that  deed  had  been  delivered  to     Niwrosr 
the  Appellants  as   purchasers  for  value  without  notice  of  the     Niwroir. 
Plaintiffs'  rights,  a  Court  of  Equity  ought  not  to  interfere  with  the 
possession  of  the  deed  so  acquired  by  them,  and  that  the  decree, 
even  if  it  could  be  supported  so  far  as  related  to  the  estate,  was,  at 
all  events,  erroneous  in  so  far  as  it  ordered  the  Appellants  to 
deliver  up  the  deed,  and  the  cases  of  Wattwyn  v.  Lee  (1),  and  Jayee 
V.  De  Mdeyns  (2)  were  referred  to  as  authorities  in  support  of  that 
contention. 

Although  we  have  now  decided  the  case  upon  another  point,  we 
think  it  right  to  observe  that  in  WaUywn  v.  Lee  the  sole  object  of 
the  suit  was  the  recovery  of  the  title  deeds,  and  the  Court  there 
refused  to  give  assistance  against  a  purchaser  for  valuable  conside- 
ration without  notice,  and  Lord  Eldon  (3)  referred  to  the  principle 
that  this  Court  will  not  stir  against  a  purchaser  for  valuable  con- 
sideration without  notice. 

There  appears  to  us  to  be  a  material  distinction  between  such  a 
case  as  WaUwyn  v.  Le$  and  cases  in  which,  either  in  consequence 
of  the  fund  being  in  Court,  as  in  Stachhouse  v.  Countess  of 
Jeney  (4),  or  in  consequence  of  the  legal  estate  being  outstanding 
in  a  trustee,  and  the  beneficial  interest  being  claimed  by  several 
adverse  but  equally  innocent  purchasers  for  value  without  notice,  the 
Court  is  called  upon  to  declare,  and  does  declare,  the  right  to  the 
fond  or  estate  in  question.  In  such  cases  the  Court  is  necessarily 
called  upon  to  make,  and  does  make,  a  decree  against  some  one  or 
more  of  such  purchasers  for  value,  but  as  (in  the  language  of  Lord 
8t.  Leonards  in  Smith  v.  Chichester  (5)  ),  '*  it  is  clearly  settled  that 
the  right  to  the  estate  confers  the  right  to  the  possession  of  the 
title  deeds,"  such  a  decree  would  be  obviously  incomplete  in  a 
material  particular  if,  while  declaring  the  Plaintiff  to  be  absolutely 
entitled  to  the  whole  beneficial  interest  in  the  estate,  it  left  the 
title  deeds  in  the  possession  of  one  of  the  Defendants  claiming 

(1)  9  Vea.  24.  (3)  9  Ves.  32. 

(2)  2  J.  &  Lat.  374.  (4)  IJ.  &  H.  721. 

(5)  2  D.  &  War.  402. 
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L.  0.       to  hold  them  under  an  adverse  title  which  the  same  decree  declared 
^     '  •  '  to  have  no  valid  foundation.    In  Joyce  v.  De  Mcleyns  (1),  Lord  St 
Leonards  expressly  states  that  the  very  point  which  he  was  then 
called  upon  to  decide  in  that  case  had  been  decided  in  WaBwyn  v. 
NswTON.     Lee  (2)y  and  in  the  same  judgment  he  .mentions  and  recognises  the 
case  of  Smith  v.  Chichester  (3),  to  which  we  have  already  referred. ; 

These  authorities  have  been  reviewed  by  the  Master  of  the  Bolls 
in  the  present  case,  and  as  His  Lordship  found  that  the  legal  estate 
was  still  outstanding  in  the  trustee  Bdbinson,  and  as  His  Lordship 
decided  that  upon  his  view  of  the  evidence  the  Plaintiffs  were 
entitled  to  a  declaration  confirming  their  equitable  title  to  the 
estate,  he  has  'also  by  the  decree  ordered  the  Appellants  to  deliver 
up  the  mortgage  deed  and  the  other  documents  of  title  relating  to 
the  premises  therein  comprised.  Although  we  have  arrived  at  a 
different  conclusion  upon  the  evidence  in  this  case,  we  wish  to  be 
understood  as  not  entertaining  any  opinion  adverse  to  that  ex- 
pressed by  the  Master  of  the  Bolls  upon  this  question  of  law. 

The  appeal  must,  we  think,  be  allowed,  and  the  bill  dismissed 
with  costs  as  against  the  Appellants.  There  will  be  no  costs  of 
the  appeal.    The  deposit  will  be  returned. 

.    Solicitors :  Mr.  JB.  H.  PearpoirU  ;  Messrs.  Boy  dt  Cartwriffht. 


1,0.  ATTOBNET-GENEBAL  v.  COLNEY  HATCH  LUNATIC 

andL.J.S.  ASYLUM. 

1868 

^"•^         Injunction — Nuisance — Form  of  Decree — Be/erence  to  Expert — 15  <fe  16  Vict. 
"^*!lfL'  ^'  *•  ^»  *•  *^ — Suspension  of  Injunction  in  difficult  Cases— Nuisance  committed 

by  a  Public  Body — Ir^ormaiion  at  the  Belation  of  Local  Board  of  Health, 

Where  a  Plaintiff  has  proved  his  right  to  an  injunction  against  a  nuisance 
or  other  injury,  it  is  no  part  of  the  duty  of  the  Court  to  inquire  in  what 
way  the  Defendant  can  best  remove  it.  The  Plaintiff  is  entitled  to  an  in- 
junction at  once,  unless  the  removal  of  the  injury  is  physically  impossible ; 
and  it  is  the  duty  of  the  Defendant  to  find  his  own  way  out  of  the  difficulty, 
whatever  inconvenience  or  expense  it  may  put  him  to. 

In  such  a  case  a  reference  before  the  decree  to  an  expert  under  the  15  SB  16 


(1)  2  J.  &  Lat.  374.  (2)  9  Ves.  24. 

(3)  2  D.  &  War.  402. 
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Vict  c.  80,  s.  42,  as  to  the  eziutenoe  of  the  injury,  or  as  to  the  best  mode  of 
removing  it,  is  improper. 

Whether  sach  a  reference  as  to  the  best  mode  of  removing  the  injury 
would  be  proper  after  the  decree — Qumre, 

But  when  the  difiSculty  of  removing  the  injury  is  great,  the  Court  will 
suspend  the  operation  of  the  injunction  for  a  time,  with  liberty  to  the 
Defendants  to  apply  for  an  exteusion  of  time. 

An  information  was  filed  at  the  relation  of  a  Local  Board  of  Health,  pray- 
ing for  an  injunction  to  restrain  the  visiting  justices  of  a  county  lunatic 
asylum  from  allowing  the  sewage  from  the  asylum  to  pollute  a  certain 
stream.  The  facts  of  the  pollution  of  the  stream  existing,  and  being  attribut- 
able in  part  to  the  sewage  of  the  asylum,  being  proved,  the  Court  granted  an 
injunction ;  but  suspended  its  operation  for  three  months  to  enable  the 
Defendants  to  make  the  necessary  arrangements,  with  liberty  to  the  Defend- 
ants to  apply  for  an  extension  of  time. 

The  decree  of  Malins,  V.C,  reversed. 

If  a  public  body,  which  has  powers  given  it  by  a  statute  for  the  perform- 
ance of  a  particular  object,  exercises  its  powers  so  as  to  injure  the  property  of 
others,  it  is  responsible  for  the  injury,  unless  the  act  done  was  absolutely 
necessary  for  the  performance  of  the  object  of  the  statute. 

It  is  no  answer  to  an  informatiou  at  the  relation  of  a  Local  Board  of 
Health  to  abate  a  nuisance  arising  from  sewage,  that  the  Board  has  power 
itself  to  remedy  the  evil  by  making  sewers ;  because  it  is  the  duty  of  the 
Board  to  prevent  a  nuisance  arising  in  its  district  instead  of  putting  the  rate- 
payers to  the  expense  of  additional  works. 

IHIS  information  was  filed  at  the  relation  of  the  Local  Board  of 
Health  of  Edmonton,  in  the  name  of  their  clerk,  against  the  com- 
mittee of  yisitoia  of  the  Comity  Lunatic  Asylum,  at  Colney  Haieh, 
praying  for  an  iDJunction  to  restrain  the  Defendants  from  causing 
or  permitting  any  sewage  or  gas  water  to  flow  into  a  stream  called 
Pytnm^s  Brook,  so  as  to  be  a  nuisance  injurious  to  public  health. 

The  brook  in  question  rises  near  Finehley,  flows  in  an  easterly 
direction,  passing  through  the  grounds  of  the  lunatic  asylum  to 
the  south  of  the  building,  and  thence  through  the  parish  of  Tottenr 
ham  into  the  river  Lee.  When  it  enters  the  grounds  of  the  asylum 
the  brook  is  about  ten  feet  wide,  and  about  four  inches  deep  in 
summer. 

The  asylum  was  erected  in  1851  in  pursuance  of  the  provisions 
of  the  Lunatie  Asylvms  Act  (8  &  9  Vict.  c.  126),  which  directed 
the  magistrates  of  every  county  which  had  no  adequate  provision 
for  lunatics,  to  build  an  asylum  or  to  join  with  some  neighbouring 
coimty  in  building  one.  The  sewage  and  rain  water  from  the 
boilding  all  flowed  into  the  brook.     Gas  works  had  also  been 
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erected  in  the  grounds^  but  the  nuiflance  arising  from  them  was 
not  insisted  on  in  the  argoment. 

Complaints  were  first  made  by  the  clerk  of  the  Local  Board  of 
Health  in  September,  1852,  and  they  were  repeated  from  time  to 
time  until  the  filing  of  the  information ;  and  the  Defendants  had 
tried  yarious  schemes  for  abating  the  nuisance  by  deodorizing  the 
sewage  by  chemical  processes,  and  by  filtering  it,  but  without 
making  any  material  improvement.  At  length,  in  October,  1865, 
the  Belators  filed  this  information,  and  shortly  afterwards  moved 
for  an  injunction  in  terms  of  the  prayer,  but  the  case  was  ordered  ta 
stand  over,  and  the  motion  was  turned  into  a  motion  for  decree. 

The  evidence  adduced  by  the  Belators  proved  that  the  asylum 
contained  upwards  of  2200  inmates ;  that  the  drainage  from  the 
asylum  amounted  to  160,000  gallons  daily ;  that  the  brook  was 
sensibly  polluted  thereby,  and  from  being  a  clear  and  wholesome 
stream  had  become  filthy  in  appearance,  unfit  for  the  drink  of  men 
and  cattle,  and  offensive  and  noxious  to  health  from  its  effluvia. 
The  Defendants  substantially  admitted  the  pollution  of  the  stream^ 
but  they  attributed  it  principally  to  the  great  number  of  new 
houses  which  had  been  built  both  above  and  below  the  grounds  of 
the  asylum,  and  which  were  all  drained  into  the  brook. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  Mdlins 
in  the  summer  of  1867,  but  stood  over  in  order  to  give  the  Defend- 
ants the  opportunity  of  trying  a  scheme  proposed  by  Mr.  Bazalffette, 
an  engineer,  for  deodorizing  the  sewage.  That  plan,  however^ 
failed,  and  the  cause  came  on  again  in  June,  1868,  when  the  Vice- 
Chancellor  gave  the  parties  another  opportunity  of  considering 
whether  the  nuisance  could  be  remedied  without  the  necessity 
of  granting  an  injunction.  As,  however,  no  arrangement  could  be 
come  to.  His  Honour  eventually  gave  judgment  on  the  14th  of 
July,  1868,  whereby  he  directed  a  reference  to  Captain  OaUany  an 
eminent  engineer  officer,  under  the  42nd  section  of  the  15  &  16 
Yict  c.  80,  and  ordered  the  cause  to  stand  over  till  he  had  made 
his  report  (1).    The  reference  was  in  these  terms : — 

(1)  The  material  part  of  the  judg-  His  Honour  oontintied :  I  experienced 

ment  of  the  Yice-Chancellor  was  as  a  great  disappointment,  early  in  June, 

follows: — After  stating  the  attempt  when  Mr.  Cole  told  me  that  the  at- 

which  had  been  made  to  remedy  the  tempt  had  failed,  and  on  his  application 

nuisance  by  Mr.  Bazalgett^$  scheme,  the  cause  was  restored  to  the  paper. 
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'  Whether  it  is  necessary  or  proper,  having  regard  to  the  health       L.  c 


of  the  inhabitants  of  the  district  in  which  the  Connty  Lunatic 
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HaTing  been  restored,  it  ^as  heard  be- 
fore me  at  great  length  on  a  part  of  the 
23rd,  the  whole  of  the  24th,  and  a  part 
of  the  25th  of  that  month.  Being  still 
pRflsed^and  perhaps  nndaly,  but  still 
bebg  pressed — ^with  the  impropriety 
tod  with  the  difficaltj  of  my  giying  an 
nnqnalified  injonction,  any  obedienoe 
to  which  I  did  not  see  the  means  of 
finding,  I  again  gave  the  parties  an 
opportonity  of  considering  what  should 
U  done,  and  I  invited  the  parties,  on 
the  one  hand,  the  magistrates,  to  call 
a  special  meeting,  and  on  the  other, 
the  body  represented  by  Mr.  Coie, 
to  do  the  same.  It  appeared,  in  a 
manner  I  have  eveiy  reason  to  be  satis- 
fi«d  with,  that  both  bodies — as  every 
hody  finds  the  Court  of  Chancery  is 
ilw^  treated  with  the  greatest  pos- 
sible lespect  by  a  public  or  a  private 
body— have  done  all  that  I  could  ex- 
pect them  to  do  on  such  an  occasion ; 
bat  I  am  sorry  to  find  that  neither  of 
them  can  point  out  to  me  what  ought 
to  be  done.  On  one  side  it  is  urged 
that  I  ought  to  dismiss  the  informa- 
tion. I  find  there  is  far  too  much 
admitted  by  the  magistrates  of  Middle- 
sex  to  allow  me  to  do  that,  as  matters 
atand  at  present.  On  the  other  side  it 
ia  urged  that  I  shoTdd  grant  an  injunc- 
tion in  the  terms  of  the  prayer  of  the 
information.  If  I  were  to  accede  to 
that,  the  difiBculties  I  have  pointed  out 
VDoId  arise.  There  would  be  an  in- 
jtukction  against  the  magistrates  of 
MiddUtex^  which  I  am  satisfied  they 
would  not  know  how  to  obey ;  and  any 
steps  &ey  may  take  with  the  most 
earnest  desire  of  satisfying  the  Court, 
and  meeting  the  views  of  the  Relators, 
woald  possibly  result  in  this,  that  what- 
ever step  they  might  take,  they  would 
be  told  by  their  oi^Kments  afteiwards 


that  they  had  spent  their  money  for  no 
purpose,  and  ought  to  have  done  some- 
thing quite  difierent.  This  is,  in  truth, 
a  ratepayers'  question:  both  sides  are 
public  bodies,  and  are  therefore  anxious 
to  avoid  such  a  termination  of  the  con- 
test as  that.  Under  these  drcumstanoes, 
seeing  the  concessions  which  have  been 
made  on  both  sides,  and  particularly 
having  regard  to  the  fact  that  most  of 
the  evidence  before  me  was  taken  in 
1866,  and  is  now,  I  believe^  at  least  two 
years  old,  and  that  it  is  impossible  for 
me  to  know  without  further  information 
what  is  the  state  of  things  now  in  1868, 
or  whether  the  magistrates  may  not 
have  taken  such  steps  as  virtually  to 
remove  the  nuisance ;  and  considering 
that  the  Legislature  has  armed  me  with 
this  power,  "  That  it  shall  be  lawful  for 
the  said  Court,  or  any  Judge  thereof,  in 
such  way  as  they  may  think  fit,  to 
obtain  assistance  of  accountants,  mer- 
chants^ engineers,  actuaries,  or  other 
scientific  persons,  the  better  to  enable 
the  Court  or  Judge  to  determine  any 
matter  at  issue  in  any  cause  or  proceed- 
ing, and  to  act  upon  the  certificate  " — 
which  always  means  to  act  or  not  to 
act  as  the  Court  shall  think  fit — I  shall 
refer  it  to  a  scientific  gentleman  to 
report  to  me  and  to  advise  the  Court 
what  is  the  state  of  things  now,  and  if 
there  be  a  nuisance,  what  ought  to  be 
done  to  abate  it.  In  doing  so  I  am 
following  the  example  of  Lord  Justice 
Page  Wood^  when  he  was  Vice-Chan- 
cellor, in  the  case  of  the  Attorney^ 
General  v.  Metropolitan  Board  (f 
Worlee  (1  H.  &  M.  298),  and  of  other 
Judges.  I  have,  also,  myself  taken  the 
same  course  in  matters  of  this  descrip- 
tion, and  I  think  it  has  been  attended 
with  great  advantage  to  the  suitors  in 
many  instances. 
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Asylum  at  Colney  Haieh^  in  the  county  of  MiddJesex,  is  situated, 
that  any  and  what  steps  should  be  taken  for  further  purifying  the 
sewage  as  it  now  flows  from  the  said  lunatic  asylum  into  the 
stream  called  Pymms  Brook. 

^  Or  whether  it  is  necessary  and  proper  that  the  same  should  be 
diverted  from  the  said  stream^  and,  if  so^  by  what  means  such  diver- 
sion can  be  effected." 

From  this  order  the  Relators  appealed. 

Before  the  appeal  was  heard  Captam  OaUon  had  inspected  the 
locality^  and  had  made  his  report,  dated  the  18th  of  November, 
1868,  which  was  read  by  the  Court  at  the  request  of  both  parties. 

After  stating  the  experiments  he  had  made  as  to  the  quantity 
of  sewage  matter  contained  in  the  stream  at  different  places,  Captain 
QaUon  stated  the  result  as  follows : — 

^*  It  is  clear  from  this  that  the  brook  is  considerably  polluted 
with  sewage  before  it  receives  the  asylum  sewage.  The  pollution 
is  considerably  increased  by  the  asylum  sewage,  and  still  further 
by  the  sewage  which  is  received  from  private  houses  immediately 
after  it  passes  outside  the  asylum  boundary ;  and  it  is  quite  certain 
that  if  the  whole  of  the  asylum  sewage  were  removed  from 
Ptfnim's  Brookf  that  brook  would  still  remain  seriously  polluted 
with  sewage.  It  is  also  clear  from  this  analysis  that  the  method 
of  treating  the  sewage  with  lime  scarcely  affects  the  sewage  con- 
tamination, but  that  the  process  of  irrigation  purifies  the  sewage 
to  a  very  material  degree." 

He  then  stated  his  opinion  that  the  two  plans  of  diverting  the 
sewage  from  the  brook  by  carrying  it  into  the  MetropdUan  High 
Level  Sewer,  and  by  carrying  it  into  the  river  Lee,  were  impracti- 
cable, and  if  practicable  could  not  be  carried  out  without  an  Act 
of  Parliament ;  and,  also,  that  a  third  plan,  proposed  by  Mr.  Biusal' 
gette,  for  uniting  the  sewage  of  all  the  neighbouring  districts,  and 
carrying  them  to  Barking  Creek,  although  likely  to  prove  effectual, 
could  not  at  present  be  carried  into  effect  by  reason  of  the  want  of 
co-operation  of  many  of  the  towns  and  parishes. 

On  the  other  hand,  he  found  that  the  land  belonging  to  the 
asylum,  consisting  of  about  130  acres,  of  which  70  were  on  a  lower 
level  than  the  asylum,  was  well  fitted  for  applying  a  system  of 
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irrigation :  and  he  concluded  his  report  by  certifying  that,  look- 
ing at  the  Tory  complicated  condition  in  \vhich  the  question  of  the 
diainage  of  the  Lee  yalley  then  stood,  he  could  not  see  his  way  to 
any  practical  arrangements  for  diverting  the  sewage  from  Pymm's 
Brook  which  could  be  brought  into  speedy  action ;  that,  conse- 
qizently,  the  sewage  should  be  further  purified;  and  that  such 
piirification  would  most  certainly  be  effected  by  first  removing  from 
the  sewage  drains  the  rain-water  which  falls  on  the  roofe  of  the 
asylum  buildings,  and  then  applying  the  whole  of  the  sewage  to 
the  irrigation  of  the  land. 

Mr.  Cole,  Q.C.,  and  Mr.  Macnaffhten,  for  the  Appellants : — 

The  injimction  ought  to  have  been  granted  without  any  reference 
to  Captain  OaUon.  It  is  no  part  of  the  duty  of  the  Attorney- 
General  or  of  the  Belators  to  shew  how  the  mischief  is  to  be  reme- 
died ;  it  is  sufficient  if  they  prove  that  the  nuisance  exists,  and 
that  it  is  so  important  that  an  injunction  is  the  only  adequate 
remedy.  Nor  is  it  the  duty  of  the  Court  to  inquire  how  the  Defend- 
ants can  best  abate  the  nuisance.  The  Defendants  are  bound  to 
obey  the  injunction,  and  it  is  for  them  to  find  out  the  best  way  of 
doing  so.  We  admit  that  the  Court  will  not  grant  an  injunction 
which  is  impossible  to  be  executed ;  but  this  is  no  case  of  that 
kind,  it  is  only  a  question  of  expense  and  inconvenience,  which 
may  be  a  reason  for  granting  the  Defendants  time,  but  is  none  for 
refraining  from  declaring  the  right  to  an  injunction:  Attorney' 
General  v.  OowncU  of  Borough  of  Birmingham  (1);  Attorney-Oeneral 
V.  Propridors  of  Bradford  Canal  (2) ;  Ooldsmid  v.  Tunbridge  Wells 
Improvement  Commissioners  (3) ;  Attomey-Qeneral  v.  Heath  (before 
Wood,  V.C,  not  reported) ;  Heath  v.  WaMingford  (before  Wood,  V.C., 
not  reported) ;  Spokes  v.  Banbury  Board  of  Health  (4). 

The  decree  is  erroneous  in  directing  an  inquiry  to  Captain  Oalton 
in  the  form  in  which  this  has  been  done.  The  Vice-Chancellor  has 
not  called  him  in  to  assist  the  Court  on  some  special  point,  but 
has  referred  the  whole  matter  at  issue  to  him, — whether  the  De- 
fendants had  or  had  not  caused  a  nuisance, — which  the  Court  ought 
to  have  'determined  on  the  evidence,  and  which,  indeed,  was  fully 
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(1)  4  K.  &  J.  528. 

(2)  Law  Rep.  2  Eq.  71. 


(3)  IJiw  Bep.  1  Ch.  349. 

(4)  Ibid.  1  Eq.  42. 
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Ik  c.       established.    Such  a  course  is  not  vithin  the  intuition  of  the  Act : 
and  L.  J.  S.  3£ga^y  ^  j^^  Mdhven  (1). 


Attowibt-       Sir  BoundeS  Palmer,  Q.C,,  Mr.  Sehomberg,  Q.C.,  and  Mr.  Ben- 

«.         sAok;,  for  the  Defendants : — 
CkxLinET 

Hatch  The  Court  had  full  power  to  make  the  reference  to  Captain  OaUon. 

LmrATio 
AsTLTjx      The  Yice-Chanoellor  has  simply  called  in  the  aid  of  a  scientific 

man  to  enable  the  Court  to  decide  the  question,  and  the  motion 
for  decree  was  directed  to  stand  over  till  he  had  made  his  report. 
The  report  has  been  presented,  and  the  cause  might  now  be  satis- 
factorily disposed  of  by  the  Yice-Chancellor.  This  appeal^  there- 
fore, is  useless.  The  course  taken  by  the  Vice-Chancellor  is  pecu- 
liarly correct  where,  as  in  the  present  case,  an  interlocutory  motion 
has  been  turned  into  a  motion  for  decree,  and  where,  consequently, 
the  evidence  is  not  so  complete  as  in  an  ordinary  case.  In  the 
present  case,  moreover,  the  length  of  time  which  has  elapsed  since 
the  evidence  was  taken  renders  it  necessary  to  have  a  fresh  inquiry. 
With  respect  to  the  right  of  the  Eelators  to  an  injunction,  we 
contend : — ^First :  that  the  Defendants  are  not  in  the  position  of 
ordinary  Defendants.  They  are  the  committee  of  \'isiting  justices, 
acting  under  the  powers  of  the  Lunatic  Asylums  Act  (8  &  9  Yict. 
c.  126)  under  which  the  asylum  was  built.  The  magistrates  were 
obliged  by  the  Act  to  build  the  asylum,  and  that  obligation 
exonerates  from  all  responsibility  those  who  are  exercising  the 
powers  of  the  Act.  If  private  persons  are  injured,  the  Legislature 
is  to  blame,  and  they  have  no  right  to  proceed  against  the  visit- 
ing justices :  Plate  Olass  Company  v.  Msridith  (2) ;  BouUon  v. 
Crowther  (3) ;  Bex  v.  Pease  (4) ;  Grocers^  Company  v.  Donne  (5). 
At  all  events,  the  Court  will  not  interfere  by  injunction  in  such  a 
case :  Attomey-Oeneral  v.  Conservators  of  the  Thames  (6) ;  Aiic/mey' 
Oenerdl  v.  Metropolitan  Board  of  Works  (7).  The  present  com- 
mittee cannot  be  held  responsible  for  what  the  magistrates  did  in 
1851.  Nor  have  they  the  power  to  abate  the  nuisance.  They  can 
neither  remove  the  asylum  nor  make  sewers.      They  have  only 

(1)  1  Drew.  216.  (4)  4  R  &  Ad.  30. 

(2)  4  T.  R.  794.  (5)  3  Bing.  N.  C.  84, 

(3)  2  B.  &  C.  703.  (6)  1  H.  &  M.  1. 

(7)  I  H.  &  M.  298. 
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limited  poweis  as  visitorB  of  the  asylum.  How^  then,  could  they 
be  punished  for  contempt  of  Court  if  they  did  not  obey  the  in- 
junction ? 

Secondly :  we  contend  that^  on  the  other  hand^  the  Belators  haye 
the  power,  and  it  is  their  duty,  themsdves  to  remoye  the  nuisance. 
They  haye  powers  to  make  sewers  under  the  Nuisances  BemovcU 
Ad,  1855  (18  &  19  Yict.  c.  121),  s.  22,  and  the  Local  Government 
Act,  1858  (21  &  22  Vict.  c.  98),  ss.  30  and  31. 

The  present  question  is  one  Vhich  ought  to  haye  been  the  subject 
of  an  arrangement  rather  than  of  an  information  in  Chancery. 
The  Defendants  were  willing  to  assist  in  any  scheme  of  sewerage, 
and  to  bear  their  share  of  expenses,  but  the  Belators  refused  their 
offer.  This  is  a  question  between  two  public  bodies,  and  the  Court 
has  considerable  latitude  in  such  cases,  because  it  must  consider 
the  inconyenience  which  would  result  to  the  public  &om  its  deci- 
sion :  Bex  y.  Bussdl  (1). 

We  also  rely  upon  the  laches  of  the  Belators.  The  nuisance  has 
been  going  on  oyer  since  the  asylum  was  built^  and  it  is  too  late 
now  to  apply  to  this  Court  for  an  injunction. 
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LoBD  Hatheblky,  L.C. : — 

Cases  like  the  present,  no  doubt,  shew  the  difficulty  in  which 
persons  who  are  desirous  of  getting  rid  of  refuse  sewage  are  con- 
stantly placed,  but  it  is  a  difficulty  which  must  be  met,  not  by 
applying  to  a  Court  of  Law  to  escape  from  the  exigencies  of  the 
condition  in  which  they  find  themselves,  but  by  an  application  to 
the  Legislature. 

Now,  I  belieye  the  Court  will  always  find  that  its  simplest 
course,  as  far  as  regards  the  administration  of  justice,  is  to  ascer- 
tain the  exact  state  of  the  law  which  regulates  the  relations  of  the 
parties ;  and,  haying  done  so,  to  proceed  to  act  on  it,  without  any 
reference  to  the  difficulties  of  the  case  on  the  part  of  those  against 
whom  it  is  obliged  to  decide;  leaving  those  parties  to  relieye 
themselves  as  they  best  can  from  the  position  in  which  they  have 
placed  themselves,  and  if  there  be  no  other  mode  of  escape,  to 
cease  to  do  the  acts  which  occasion  the  wrong. 


(1)  6  B.  &  C.  666. 
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L.  a  N0W9 1  cannot  help  remarking  that  the  learned  Vice-Chancellor 

^     '   '   '   has  misapplied  two  roles  of  the  Court  in  saying,  as  he  does  in  effect 

J^       say,  that  he  will  not  make  any  order  in  a  case  like  the  present 

.^cTOBNKT-  ^thout  being  satisfied  that  the  order  of  the  Court  can  in  some 

V.         manner  or  other  be  obeyed.    No  doubt  there  are  cases  where  the 

Hatch      Court  will  take  care  not  to  pronounce  an  idle  and  ineffectual  order ; 

Amuii!     ^^^  instance,  the  Court  will  not  issue  a  mandatory  injunction  where 

— —  it  is  impossible  that  the  mandatory  injunction  can  by  any  means 
be  complied  with.  The  simplest  illustration  of  this  is  the  case  of 
cutting  down  timber.  It  would  be  idle  when  the  trees  have  been 
cut  down  to  make  an  order  not  to  allow  the  trees  to  remain  pros- 
trate,  and  all  that  can  be  done  in  such  a  case  is  to  leave  the 
parties  to  their  remedy  for  damages.  Take  another  illustration. 
There  might  be  a  bank  to  prevent  the  influx  of  the  sea,  and  that 
bank  might  be  most  improperly  destroyed ;  the  Court  would  restrain 
the  performance  of  the  act  if  it  were  in  time  to  do  so,  but  the  act 
having  been  once  done,  and  the  sea  admitted,  the  Court  could  only 
then  leave  the  parties  to  their  remedy  for  damages,  considering  it  im- 
possible to  exclude  the  sea.  But  that  has  no  application,  as  it  seems 
to  me,  to  a  case  like  the  present,  where  there  is  no  impossibility 
in  the  persons  who  are  committing  a  wrong  ceasing  to  commit  that 
wrong,  though  it  may  subject  them,  and  I  agree  would  subject 
them  in  this  case,  to  very  considerable  inconvenience.  They  have 
inflicted  this  wrong  on  their  neighbours  for  a  considerable  length  of 
time,  and  having  done  so,  they  have  a  difficulty  in  at  once  ceasing 
to  inflict  it  That  is  a  difficulty  which  is  more  properly  met  by 
the  Court,  as  it  has  done  in  a  variety  of  instances,  allowing  the 
Defendants  sufficient  time  to  set  themselves  right ;  but  it  affords 
no  reason  whatever  for  allowing  them  to  continue  to  commit  a 
wrong  which  would  amount  to  permanent  injury  to  the  rights  of 
their  neighbours. 

Now,  I  apply  these  observations  to  the  subject  matter  before  us* 
Here  is  a  case  in  which  I  will  assume,  for  the  present  purpose,  that 
the  Defendants  are  the  persons  who  are  committing  the  wrong* 
The  asylum  which  is  placed  under  the  charge  of  the  Defendants 
contains  2200  inhabitants,  who,  of  course,  create  a  vast  amount  of 
sewage,  which  somehow  or  other  has  to  be  dealt  with.  Now,  it  is 
said — ^and  that  is  the  difficulty  in  which  the  Vice-chancellor  has 
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thought  himself  to  be  placed — unless  the  Defendants  are  permitted 
to  throw  all  this  sewage  upon  their  neighbours'  lands,  upon  which 
they  have  no  more  right  to  throw  it  than  into  this  Court,  they  can- 
not carry  on  the  affairs  of  the  asylum,  and  therefore  they  contend 
that  they  must  be  permitted  to  dispose  of  the  whole  of  the  sewage 
on  their  neighbours*  lands.  Surely,  the  mere  statement  of  the 
proposition  is  quite  sufBcientto  refute  it  Nobody  can  suppose  the 
law  of  England  to  be  in  that  state.  It  is  not  to  be  supposed  that 
because  we  are  told,  as  I  was  told  in  the  case  of  AUomey-Oeneral 
T.  Council  of  Borough  of  Birmingham  (1),  that  300,000  people  will 
be  very  much  inconvenienced  if  they  are  not  allowed  to  use  their 
neighbours'  property  without  paying  for  it ;  that  on  that  account 
they  are  to  be  allowed  to  use  their  neighbours'  property  without 
paying  for  it.  The  answer  to  such  a  proposition  is,  you  must  apply 
to  the  Legislature  to  let  you  take  the  property — which  the  Legis- 
lature will  certainly  not  let  you  do  without  paying  for  it — and 
when  you  have  obtained  that  permission  you  may  exercise  your 
rights  to  purchase  the  property,  and  may  do  what  you  like  with  it. 
1  must  say  it  appears  to  me,  with  great  deference  to  the  view 
which  the  y ice-Chancellor  has  taken  of  the  subject,  that  this  Court 
has  nothing  to  do  with  the  propriety  or  impropriety  of  creating  new 
rights  on  the  part  of  the  Legislature.  This  Court  has  merely  to 
decide  what  is  the  law  as  it  exists,  and  to  see  that  it  is  duly  admi- 
nistered ;  not  to  order  anything  to  be  done  which  is  simply  im- 
possible, as  in  the  illustration  I  have  given,  but  to  take  care,  sub- 
ject to  that  modification,  that  persons  shall  be  restrained  from 
exercising  with  a  high  hand  powers  which  they  have  no  right  in 
law  to  exercise. 

I  think  this  principle  ought  to  be  applied  to  the  present  case. 
The  Attorney-General  comes  here  to  complain  on  the  part  of  all 
the  inhabitants  of  the  neighbourhood,  that  a  vast  quantity  of  sewage 
18  poured  into  a  brook  which  in  former  times  appears  to  have  been 
pore.  It  is  true  that  the  contamination  is  partly  caused  by  sewage 
fiom  other  houses,  but  the  sewage  poured  into  the  brook  from  this 
asylum,  containing  2200  inhabitants,  greatly  aggravates  the  evil. 
The  nuisance  is  one  which  seems  to  me  to  be  confessed.  In  tliis 
lespect  we  have  the  satisfaction  of  agreeing  with  the  learned  Yice- 
(l)  4  K.  &  J.  528, 
Vou  IV.  0  1 
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Chancellor^  who  said  that  the  Defendants  had  made  far  too  many 
admissions  for  him  to  dismiss  the  bilL    It  would  be  enough  for  me 
to  refer,  if  any  doubt  existed  upon  it,  to  the  evidence  of  Mr.  Lawson, 
who  was  sent  to  investigate  the  matter,  and  the  report  of  the  com- 
mittee appointed  by  the  magistrates.    But  we  have  also  the  ex- 
tremely intelligible  and  sensible  report  of  Captain  OaUon,  which 
both  sides  agreed  that  we  should  read,  and  his  testimony  is  exactly  to 
the  same  effect.    That  being  so,  it  would  seem  to  me,  I  confess,  that 
there  was  nothing  to  do  when  the  cause  came  on  for  hearing  but  to 
give  to  the  Informant,  on  behalf  of  the  public,  that  remedy  which 
is  always  accorded  to  those  who  have  established  their  case,  namely, 
a  declaration  of  their  right,  and  an  injunction  to  restrain  the  wrong 
from  being  committed,  unless  it  was  that  difficulty — which  in  truth 
was  but  an  apparent  difficulty— of  enforcing  the  order  of  the  Court. 
I  put  aside  for  the  present  the  collateral  points  about  the  posi- 
tion of  the  magistrates,  and  also  the  question  of  delay,  and  I  am 
taking  it  as  if  the  nuisance  had  occurred  a  few  weeks  before  the 
filing  of  the  information.     Then,  surely,  if  that  be  so,  it  cannot 
be  right  or  just  that  the  Belators,  after  they  have  been  waiting  a 
considerable  time  for  the  hearing  of  the  cause,  should  at  the  hear- 
ing, when  everything  has  been  said  and  proved  that  can  be  said 
and  proved — when  both  the  Belators  and  Defendants  are  agreed  on 
the  evil — it  cannot  be  right  that  they  should  have  no  declaration 
of  what  that  right  is,  and  thaf  the  only  order  at  the  hearing  of  the 
cause  should  be  a  reference  to  Captain  OaUon,    The  first  question 
referred  to  Captain  QaUon  is :  "  Whether  it  is  necessary  and  pro- 
per, having  regard  to  the  health  of  the  inhabitants  of  the  district 
in  which  the  County  Lunatic  Asylum  at  Cciney  Hateh  is  situate, 
that  any  and  what  steps  should  be  taken  for  further  purifying  the 
sewage."    That  is,  surely,  referring  to  this  gentleman  facts  which 
have  been  proved  in  the  cause.    No  one  has  had  occasion  to  be 
more  satisfied  than  I  have  been  with  the  assistance  which  this 
gentleman's  reports  have  given  me ;  but  it  is  not  for  him  to  decide, 
however  much  the  Court  may  desire  his  evidence,  as  to  what 
would  be  the  proper  course  to  be  taken.    The  second  question  is : 
''Whether  it  is  necessary  or  proper  that  the  same  should  be 
diverted  from  the  said  stream ;  and  if  so,  by  what  means  such 
diversion  can  be  effected."    This,  again,  is  open  to  the  same  obser- 
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TBtion.  Of  ooursey  ''it  is  necessary  that  the  sewc^e  should  be 
•diverted  **  if  nothing  else  can  be  done  to  purify  it  Such  a  refer- 
ence to  the  engineer  is  of  no  use  or  value ;  and  further  than  that^  I 
think  that  no  reference  at  any  time  ought  to  be  made  in  a  case 
where  the  answer  to  it  can  have  no  bearing  on  what  the  Court  has 
to  do.  Suppose  in  this  case  Captain  OaUan  had  said :  ''  I  do  not 
consider  that  any  steps  are  necessary  or  proper/'  the  Court  would 
have  had  to  look  at  the  evidence^  and  in  a  case  like  this,  where  all 
parties  agree  in  saying  that  there  is  a  nuisance,  and  the  only 
-question  is  as  to  the  way  of  getting  rid  of  it,  it  would  be  the  duty 
of  the  Court  to  proceed  just  as  if  no  report  had  been  made. 
There  is  also  another  objection,^  which  goes  more  to  the  root  of  the 
inquiry,  which  is  this : — I  entertain  a  very  strong  opinion  that 
when  the  nuisance  is  estabh'shed  all  the  Court  has  to  do  is  to  say 
that  it  must  cease ;  and  unless  it  should  be  plainly  shewn  that  it 
was  such  a  case  as  I  have  already  described,  where  the  ocean  had 
broken  in,  and  could  not  be  carried  back  again,  or  such  damage 
had  occurred  as  to  shew  the  proper  remedy  must  be  by  an  action 
for  damages,  and  not  by  injunctioo,  the  Court  is  bound  to  grant 
the  injunction,  and  it  is  no  part  of  the  duty  either  of  those  who 
make  the  complaint  or  of  the  Court  to  find  out  how  that  order  can 
be  best  obeyed. 

Now,  in  the  present  case  the  possibility  of  compliance  is  much 
clearer  than  it  was  in  the  case  of  Attorney-Oeneral  v.  Council  of 
Borough  of  Birmingham  (1).  The  nuisance  is  this,  that  daily  these 
2200  persons  are  adding  their  quota  to  this  continuing  evil.  The 
answer  is,  of  course,  that  you  must  not  allow  those  2200  persons 
thus  to  aggravate,  day  by  day,  the  evil  that  exists.  Is  it  impos- 
sible to  prevent  this  ?  Were  there  not  means  of  preventing  such 
a  nuisance  before  drainage  was  ever  heard  of?  Formerly  those 
who  resided  in  the  country  had  cesspools,  and  those  were  from 
time  to  time  emptied,  but  nobody  in  the  country  ever  thought  of 
turning  all  the  sewage  of  his  house  into  his  neighbour's  garden. 
No  doubt  it  is  more  difficult  to  provide  this  sort  of  accommo- 
dation for  2200  people  than  it  is  to  provide  it  for  twenty  or  thirty 
people,  but  the  principle  is  exactly  the  same.  Captain  OaUon^ 
in  his  report,  distinctly  says  that  the  difficulty  may  be  met  on 

(1)  4  K.  &  J.  528. 
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the  spot  simply  by  using  about  thirty  acres  of  land  for  deposit- 
ing the  sewage  on  it,  whereas  there  are  seventy  acres  now  avail- 
able for  that  purpose,  which  lie  on  an  incline,  and  are  suitable 
for  such  an  arrangement.  Or,  again,  it  might  be  met  in  the  way 
suggested  by  Lord  Justice  Sdwyn  in  the  course  of  the  argument, 
by  that  which  is  now  approved  of  by  so  many  engineers,  namely, 
the  use  of  earth  closets.  It  is  unnecessary  to  pursue  the  subject 
further  than  that.  To  my  mind  it  is  made  out  clearly  that  there 
is  no  physical  impossibility  in  restoring  things  to  the  state  in 
which  they  were  before  the  erection  of  the  asylum.  It  is  only  a 
question  of  expense,  and  this  Court  is  not  in  the  habit  of  listen- 
ing to  any  argument  on  the  ground  of  expense  when  it  restrains 
the  doing  of  a  wrong. 

I  have  been  considering  this  case  as  if  it  were  the  case  of  a  single 
individual ;  but  it  has  been  urged  by  the  counsel  for  the  Defend- 
ants, with  considerable  force  and  ability,  that  this  is  the  case  not 
of  an  individual  committing  a  wrong  against  another  individual,, 
but  the  case  of  a  body  of  magistrates  charged  with  a  public  duty, 
and  who  are  performing  that  duty,  I  do  not  doubt,  in  an  admi- 
rable way.  On  the  other  hand,  also,  the  Informant  representa 
the  interests  of  a  large  district,  which  large  district  is  subject  to 
the  rules  and  regulations  of  the  Local  Board  of  Health,  and  the 
Informant  has  for  his  Eelators  the  Local  Board  of  Health.  It  is 
said,  therefore,  that  it  is  a  case  between  two  public  bodies,  and  that 
being  a  case  between  two  public  bodies,  it  would  have  been  far 
better  that  neither  of  them  should  have  taken  a  step  of  this  descrip- 
tion, but  that  they  should  have  taken  counsel  together  to  see  how 
the  difficulty  could  be  best  avoided. 

On  that  last  branch  of  the  case  I  will  not  make  a  single  obser- 
vation. It  is  not  the  province  of  this  Court  to  say  how  far  paxtiea 
would  or  would  not  act  better  by  trying  to  settle  their  disputes 
between  themselves  before  they  come  into  Court  As  they  have 
not  done  so,  all  we  have  to  do  is  to  decide  on  the  rights  that  exist 
between  them.  As  regards  the  position  of  the  Defendants,  it 
is  true  that  they  act  as  a  public  body,  wishing  to  discharge  their 
duties  in  a  proper  manner.  But  that  cannot  give  them  any 
right  to  throw  this  sewage  into  their  neighbours'  property.  Their 
Act  of  Parliament  does  not  justify  that    Mr.  Sehomberg  cited 
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several  cases,  which  shew  that  where  a  public  bdy  exercises  the 
rights  and  privileges  which  Parliament  has  accorded  to  it,  and  in 
doing  so  injures  individuals — if  Parliament  has  not  thought  fit  to 
say  that  those  who  may  be  injured  by  the  exercise  of  these  rights 
which  have  been  created  by  the  Legislature  shall  be  compensated, 
SQch  persons  must  not  complain  and  cannot  be  compensated.  He 
instanced  the  case  of  BouUon  v.  Crowther  (1),  where  trustees  were 
authorized  by  the  Legislature  to  fill  up  a  gap  between  two  hills, 
and  in  doing  so  made  an  embankment  in  front  of  a  gentleman's 
lodge  in  such  a  position  that  it  was  impossible  to  drive  up  to  it. 
That  was  a  strong  case,  and  there  may  have  been  some  oversight 
on  'the  part  of  the  Legislature ;  but  the  trustees  could  plead  the 
authority  of  Parliament  for  doing  that  which  they  had  done,  and 
this  gentleman  had  no  right  to  compensation.  Eut  what  is  the 
clause  in  the  Act  of  Parliament  which  tells  me  that  these  visiting 
magistrates  building  a  house  for  the  accommodation  of  lunatics, 
have  also  acquired  the  right  to  transfer  the  whole  sewage  and 
nuisance  created  by  these  lunatics  into  their  neighbours'  grounds  ? 
I  find  nothing  of  the  kind,  nothing  that  leads  one  to  suppose  for  a 
moment  that  Parliament  could  have  any  such  intention.  Of 
course  it  cannot  be  deduced  from  the  power  given  to  erect  a  large 
building  that  as  a  necessary  consequence  all  the  refuse  from  the 
building  is  to  be  thrown  on  the  neighbouring  ground.  I  cannot, 
therefore,  conceive  how  the  fact  of  their  being  visiting  magistrates 
can  justify  them  in  acting  thus. 

There  was  another  point  taken  by  Sir  RoundeU  Falmery  who 
asked,  "How  can  the  visiting  magistrates  be  made  answerable  now 
for  that  which  was  done  by  their  predecessors  fourteen  or  fifteen 
years  ago,  and  how  are  they  to  redress  the  wrong  then  done  ?*' 
The  simple  answer  to  this  is,  it  is  a  continuing  wrong ;  and,  more- 
over, that  as  these  unfortunate  inmates  are  persons  having  no  con- 
trol over  their  own  acts,  and  they  and  all  the  officers  of  the  asylum 
are  placed  under  the  control  of  the  visiting  magistrates,  the  visit- 
ing magistrates  must  be  responsible  for  their  acts.  There  would 
be  no  nuisance  if  these  persons  did  not  daily  commit  it — there 
would  be  no  nuisance  if  they  were  removed  from  the  place,  or  if 
the  deposits  were  turned  into  a  cesspool  on  the  property.    It  is 

(1)  2  B.  &  C.  703. 
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in  the  power  of  the  magistrates  to  correct  that  which  is  an  evil, 
and  they  are,  therefore,  wrongdoers  if  it  is  allowed  to  be  oontinnons^ 
Something  was  also  said  on  the  ground  of  delay.  As  regards 
delay,  the  case  stands  thus : — This  course  of  proceeding,  if  not 
actually  commenced,  was  sufficiently  indicated  in  1852,  and  there* 
upon  the  clerk  to  the  Local  Board  of  Health  of  JEdmonton  imme- 
diately called  the  attention  of  the  magistrates  to  the  evil,  and  from 
time  to  time  attempts  were  made  by  the  magistrates,  most  properly,, 
by  a  variety  of  contrivances  to  remove  it  They  tried  disinfecting 
fluid ;  they  sent  persons  to  Stroud  to  see  what  was  done  there  ; 
they  dug  a  well  120  feet  deep ;  they  tried  filtering-beds,  and  other 
things  of  that  kind.  This  Court  would  be  very  loth  to  say  that 
a  public  body  should  rush  at  once  into  a  Chancery  suit  in  dealing 
with  another  public. body.  Each  of  the  bodies  acts  for  a  large 
section  of  ratepayers,  and  neither  of  them  ought  to  be  anxious  ta 
increase  the  rates  by  a  useless  litigation.  Therefore  it  is  impos- 
sible for  the  Court  to  say  that  persons  are  to  be  discouraged  from 
entering  into  negotiations  and  arrangements  at  the  peril  of  being 
told  if  all  that  is  attempted  to  be  done  fails,  they  are  too  late  in 
coming  here,  and  the  case  is  remediless.  It  appears  to  me  the 
delay  must  count  for  nothing,  and  when  the  Belators  filed  this- 
information  in  1865  they  were  quite  in  time  in  filing  it  Inde- 
pendently of  that,  I  should  have  adhered  to  my  decision  in  Attor- 
ney-General V.  Council  of  Borough  of  Birmingham  (1),  and  held 
that  a  lapse  of  thirteen  or  fourteen  years  would  not  be  sufficient 
per  M  to  justify  the  continuance  of  a  nuisance  which  would  amoimt 
to  appropriating  property  by  those  who  were  not  entitled  to  it,, 
although  it  would  of  course  have  the  effect  of  preventing  an  injunc- 
tion being  granted  on  an  interlocutory  application.  Therefore, 
as  £Etr  as  delay  is  concerned,  I  cannot  see  anything  to  prevent  the 
right  of  the  Belators  to  seek  for  relief  on  that  ground. 

Another  point  raised  by  Sir  Rounddl  Palmer  and  Mr.  Schornberg 
was,  that  the  Belators,  who  are  the  Local  Board  of  Health,  might 
do  all  they  are  calling  on  the  Defendants  to  do.  They  allege  that 
it  was  the  duty  of  the  Board  of  Health  of  Edmonton  when  they 
found  a  nuisance  coming  into  the  district,  to  prepare  a  sewer  which 
would  carry  off  and  remove  the  nuisance.     Beyond  that,  they 

(1)  4  K.  &  J.  528. 


VOL.  IV.] 


GHANGEBY  APPEALS. 


161 


had  power,  bj  a  recent  Act  of  Parliament,  to  communicate  with 
the  neighbouring  Board  of  Health  at  Tottenham^  and  with  the 
assifltance  of  them  also,  to  carry  off  the  sewage  through  Tottenham, 
and  so  remove  all  that  had  been  thus  created.  But  in  the  first 
place,  although  it  may  be  the  duty  of  the  Board  of  Health  to 
remove  every  evil  which  cannot  be  otherwise  removed,  I  appre- 
hend it  is  no  part  of  their  duty  to  create  expense  in  order  to 
remove  a  nuisance  imported  wrongfully  into  their  district,  for 
which  they  have  a  much  more  easy  and  proper  remedy,  namely, 
the  remedy  of  preventing  the  evil  occurring.  But,  independently 
of  that^  the  information  here,  although  at -the  relation  of  this 
Board,  is,  in  fact,  not  only  on  behalf  of  the  inhabitants  of  their 
district,  but  on  behalf  of  the  inhabitants  of  all  the  districts 
affected  by  the  evil.  We  have  strong  evidence  on  the  part 
of  the  medical  men  what  the  evil  is,  and  as  to  the  disease  it  is 
likely  to  produce.  Therefore,  the  Attorney-General  would  not  be 
content  with  any  proceeding  which  would  deal  with  Edmonion 
alone,  and  let  other  persons  affected  by  the  nuisance  continue  still 
to  be  affected  by  it 

The  only  question  that  remains  is,  what  is  proper  to  be  done  in 
such  a  case.  As  regards  authority,  I  should  be  reluctant  to  quote 
my  own  decisions,  had  they  not  been  adopted  by  other  branches  of 
the  Court,  but  the  Master  of  the  Bolls,  in  the  case  of  Goldsmid  v. 
Twihridffe  WeBs  Improvement  OommissionerB  (1),  which  was  not  so 
strong  a  case  as  the  present,  adopted  the  same  course,  and  his  judg- 
ment was  affirmed.  In  that  case,  there  was  strong  evidence  to 
shew  that  the  intermediate  space  between  the  source  of  the  alleged 
evil  and  the  place  affected,  was  not  affected,  and,  therefore,  that 
the  Plaintiff  might  possibly  be  mistaken  as  to  the  cause  of  the 
grievance.  But  the  Master  of  the  Bolls  took  the  course  which  I 
adopted  in  the  case  of  Attomey-Oeneral  v.  EecUh,  and  which  appears 
to  me  to  be  the  proper  course  to  take  here,  namely,  to  grant  an 
mjunction  to  restrain  the  Defendants,  their  servants  and  agents, 
from  allowing  any  sewage  from  the  asylum  to  pass  into  this  stream, 
or  otherwise  so  as  to  be  a  nuisance,  and  then  to  suspend  the  in- 
junction for  a  given  time  and  to  give  liberty  to  apply. 

Now  I  have  to  compare  this  course  with  that  which  has  been 
I  (1)  Law  Rep.  1  Eq.  161 ;  1  Ch.  349. 
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adopted  by  the  Vice-Cliancellor  in  this  instance;  considering 
that  it  is  unusual  to  interfere  with  anything  a  Judge  may  tliink 
requisite  to  do  in  order  to  procure  the  proper  and  adequate  infor- 
mation on  which  he  shall  ultimately  act.  He  has  directed  this 
kind  of  intermediate  inquiry  to  be  made.  I  apprehend,  however, 
that  the  view  taken  is  not  the  proper  view  to  take  of  a  case 
like  this,  because,  on  the  evidence  before  the  Court,  there  was  not 
a  shadow  of  doubt  that  the  nuisance  had  been  established  and, 
therefore,  there  was  nothing  more  to  be  learnt  on  the  subject. 
Nor  was  the  inquiry  necessary  to  guide  the  Court  in  framing  its 
decision.  It  may  be  very  valuable  to  the  Defendants,  as  in- 
forming them  what  is  the  best  mode  of  getting  out  of  their 
difficulty,  an  inquiiy  with  which  the  Court  has  nothing  to  do. 
How  ever,  my  attention  has  been  called  to  the  case  of  Heath  v.  Wal- 
lingfordy  in  which  I  did  take  the  contrary  course,  but,  as  I  now  think, 
erroneously,  and  also  in  a  subsequent  case  with  reference  to  lights, 
Yates  V.  Jack  (1),  where  I  made  an  order  very  much  like  it 
in  principle,  directing  an  inquiry  as  to  the  modification  of  some 
building  plans  which  had  been  laid  before  me;  but  the  Lord 
Chancellor,  Lord  Cranworth,  thought  that  was  not  the  proper 
mode  of  dealing  with  the  subject,  and  that  the  proper  course  was 
to  restrain  the  Defendants  from  committing  the  injury  which  it 
bad  been  proved  they  intended  to  commit,  and  that  the  Defen- 
dants must  be  left  to  relieve  themselves  as  they  best  could.  The 
onus  thrown  upon  the  Defendants,  who  have  to  comply  with  the 
terms  of  the  injunction,  is  a  necessary  consequence  of  theii*  own 
illegal  act,  and  they  must  be  prepared  to  satisfy  the  Court  that  they 
have  complied  with  the  terms  of  the  injunction.  In  Heath  v.  Wal- 
Ungford,  1  declared  my  opinion  that  a  nuisance  had  been  occa- 
sioned, and  then  I  sent  a  reference  to  Chambers  to  know  in  what 
mode  the  sewage  could  be  carried  off,  so  as  to  prevent  the 
nuisance,  and  I  gave  the  parties  liberty  to  apply.  I  am  satisfied 
that  in  principle  I  was  wrong,  but  I  am  still  more  satisfied  that 
in  practice  I  was  wrong,  because  in  practice  it  worked  yerj  ill. 
There  were  repeated  steps  taken  at  Chambers,  great  expense  occa- 
sioned, and  the  parties  were  driven  to  compromise  in  a  great 
measure  by  the  terms  in  which  I  originally  framed  the  order. 
(1)  Uw  Ikp.  I  Ch.  295 
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Therefore,  I  prefer  to  fall  back  upon  that  order  which  I  pro- 
nounced in  the  case  of  the  Attorney-General  y.  EJeath,  and  to  say 
the  order  should  be  as  I  have  pronounced  it,  and  to  suspend  the 
operation  of  the  order,  so  as  to  give  the  parties  plenty  of  time  to 
take  such  steps  as  they  may  be  advised  in  this  matter.  Having 
consulted  on  the  subject,  we  think  a  reasonable  time  to  fix  would 
be  the  first  day  of  Trinity  Term,  just  before  the  hot  weather  comes 
on,  but  giving  leave,  as^  was  done  in  the  other  cases,  to  the 
Defendants  to  apply,  if  they  think  fit,  for  an  extension  of  that 
time,  and  we  must  now  direct  them  to  pay  to  the  Eelators  the  costs 
of  this  suit. 
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Sir  C.  J.  Selwtn,  L. J. : — 

In  this  case  the  fact  of  the  existence  of  a  nuisance,  and  a 
nuisance  of  such  a  serious  character  as  to  call  for  the  interference 
of  this  Court,  has,  in  my  judgment,  been  clearly  established.  It 
has  been  established  by  the  evidence  of  the  Eelators*  witnesses : 
it  has  been  confirmed  by  the  report  made  by  the  Defendants  and 
their  surveyor:  it  has  been  confirmed  by  the  report  of  Captain 
OaHon,  to  which  we  have  been  requested  by  both  parties  to  refer, 
and  it  is  also  implied  in  the  order  made  by  the  Vice-Chancellor 
himself.  The  burthen  is  therefore  cast  on  the  Defendants  of 
shewing  why  the  nuisance  should  not  be  dealt  with  by  this  Court 
according  to  its  ordinary  practice  in  such  cases,  and  the  defence  is 
rested  by  Sir  BoundeU  Palmer  on  three  points: — first,  upon  the 
position  and  character  of  the  Defendants;  secondly,  upon  the 
ground  of  the  delay  wliich  has  occurred ;  and  thirdly,  upon  the 
attempts  which  have  been  made  by  the  justices,  the  Defendants, 
to  remedy  the  evil  complained  of. 

With  respect  to  the  first  of  these  points,  Sir  BoundeU  Palmer 
says  the  justices  are  a  body  entrusted  with  the  compulsory  dis- 
charge of  public  duties,  and  they  have  no  power,  like  the  Defendants 
in  the  case  of  Ooldsmid  v.  Tunbridge  Wells  Improvement  Com* 
mimoners  (1),  to  do  anything  which  would  get  rid  of  the  nuisance 
complained  of.  On  the  other  hand,  it  is  plain,  not  only  from 
the  terms  of  the  Act  of  Parliament  to  which  he  referred,  but 


(I)  Law  Rep.  1  Ch.  349. 
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also  from  the  evidence  in  the  case,  that  everything  done  in  this^ 
asylum  is  done  by  agents  and  servants  of  the  Defendants,  and 
under  their  order  and  authority ;  and  the  Act  of  Parliament  under 
Attovsey'  which  they  act,  although  it  has  authorized  them  to  maintain  these 
pauper  lunatics,  has  given  them  no  authority  to  take  or  injure  the 
property  or  rights  of  other  persons.  But  if  we  were  to  listen  to  the 
argument,  at  all  events  to  the  extent  to  which  it  was  carried  by 
Mr.  Sehamherff,  it  would  follow  that  these  persons,  having  authority 
to  establish  one  or  more  lunatic  asylums,  would  have  .the  right,, 
acting  under  that  authority,  to  take  other  persons'  property  in 
any  manner  they  may  think  necessary  for  effecting  their  object, 
and  they  might  stop  an  ancient  light,  or  interfere  with  or 
divert  public  or  private  rights  of  way  at  their  discretion.  But  the 
principle  of  law  applicable  to  these  cases  has  been  very  clearly 
and  conclusively  established  by  the  opinion  of  the  Judges,  which 
was  acted  on  by  the  House  of  Lords  in  a  judgment  delivered  by 
Mr.  Justice  BlaeJcbum^  in  the  case  of  the  Mersey  Docks  Trustees  v. 
CUbbs  (1).  Mr.  Justice  Blackburn,  in  delivering  the  opinion  of  the 
Judges,  said :  '^  If  the  Legislature  directs  or  authorizes  the  doing  of 
a  particular  thing,  the  doing  of  it  cannot  be  wrongful.  If  damage 
results  from  the  doing  of  that  thing,  it  is  just  and  proper  that 
compensation  should  be  made  for  it,  and  that  is  generally  provided 
for  in  the  statutes  authorizing  the  doing  of  such  things.  But  no 
action  lies  for  what  is  damnum  sine  injuria,  the  remedy  is  to 
apply  for  compensation  under  the  provisions  of  the  statutes  legaliz- 
ing what  would  otherwise  be  a  wrong."  Then  he  proceeds :  "  But 
though  the  Legislature  has  authorized  the  execution  of  the  works, 
it  does  not  thereby  exempt  those  authorized  to  make  them  from 
the  obligation  to  use  reasonable  care  that  in  making  them  no  un- 
necessary damage  be  done."  Now  that  proposition  obviously  implies 
these  two  things — first,  that  the  particular  thing  complained  of 
must  have  been  authorized  by  the  Legislature ;  and  secondly,  that 
in  doing  that  particular  thing  reasonable  care  must  be  taken  that 
no  unnecessary  damage  be  done. 

In  the  present  case  all  that  has  been  sanctioned  by  the  Legis- 
lature is  the  erection  of  a  lunatic  asylum,  or  lunatic  asylums ;  they 
may  be  made  in  any  place ;  the  patients  may  be  so  distributed  in 
(1)  Law  Rep.  1  H.  L.  93,  112. 
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such  manageable  numbers  as  that  no  nuisance  may  be  occasioned 
at  alL  Such  sites  may  be  chosen,  and  such  ground  taken,  as  to 
render  it  impossible  that  there  shall  be  any  nuisance  to  an  adjoin- 
ing proprietor.  But  an  Act  of  Parliament  merely  authorizing  the 
erection  of  such  an  asylum  cannot  justify  an  interference  with  the 
lights  of  neighbours  to  the  extent  contended  for  on  the  part  of  the 
Defendants,  and  as  the  Lord  Chancellor  has  already  pointed  out  in 
the  case  of  this  yery  asylum,  assuming  it  to  be  continued  as  it  is 
now,  there  are  the  means — and  Captain  OdUon  has  pointed  out  the 
means — by  which  the  nuisance  now  complained  of  may  be  remedied. 
Captain  Galton  says,  ''The  asylum  lands  are  130  acres  in  ex- 
tent, of  which  I  am  informed  seyenty  acres  are  applicable  to  farm 
purposes.  This  latter  portion  is  below  the  leyel  of  the  asylum, 
and  is  so  placed  that  oyer  a  great  part  of  it  the  sewage  could  be 
disposed  of  by  grayitation  without  the  necessity  of  pumping."  That 
plainly  shews,  that  so  far  from  this  particular  thing  which  is  being 
done  being  authorized  by  the  Legislature,  the  asylum  contains  in 
itself  the  means  of  remedying  the  nuisance. 

But  then  it  has  been  said  that  the  Liformant  is  to  be  precluded 
by  the  delay  in  the  institution  and  prosecution  of  the  suit  I  think 
this  second  point,  urged  by  Sir  BoundeU  Palmer,  is,  in  fact,  con- 
clusively answered  by  the  third  point  of  his  argument,  namely, 
that  which  related  to  the  attempts  which  have  been  made  by  the 
justices  to  remedy  the  eviL  For  in  a  case  of  this  kind,  where  we 
haye  on  each  side  public  officers  acting  in  the  exercise  of  a  public 
duty,  I  think  this  Court  ought  not  to  look  narrowly  into  the  length 
of  time  which  has  been  occupied  by  negotiations  or  attempts  made 
in  good  faith  on  both  sides  in  order,  if  possible,  to  remedy  the  eviL 

liistly,  it  is  said  that  the  attempts  which  have  been  made  by  the 
jnstices  to  remedy  the  evil,  even  if  they  do  not  render  it  right  for 
ihe  Court  to  dismiss  this  information,  are  sufficient  to  justify  the 
inquiry  the  Vice-Chancellor  has  directed.  But  I  think  that  objec- 
tion is  answered  by  the  report  of  Captain  OaUon.  It  may  not  have 
been  the  fault,  but  certainly  it  has  been  the  misfortune,  of  the 
jnstices  that»  although  they  made  so  many  attempts,  those  attempts 
have  all  been  made  in  a  wrong  direction,  and  have  been  unsuccess- 
fill,  while  they  had  within  their  own  property  and  their  own 
grounds,  as  now  appears  by  the  report  of  Captain  ChxUon,  the 
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means  of  remedying  the  evil.  Although  those  attempts  may  he 
used  by  them  as  a  ground  for  asking  further  time,  they  cannot  be 
used  to  the  extent  of  prejudicing  the  rights  of  the  Informant  to  a 
decree  for  an  injunction  which  involves  a  declaration  of  his  right 
to  put  an  end  to  the  nuisance. 

With  respect  to  the  reference  which  has  been  directed,  if  the 
inquiries  were  intended  as  meaning  to  leaye  it  to  Captain  Oalton 
to  say  whether  the  nuisance  has  been  established  or  not,  then  I 
think  it  is  open  to  the  objection  which  the  Lord  Chancellor  has 
pointed  out,  that  that  nuisance  has  been  completely  and  clearly 
established  by  the  evidence,  and  therefore  that  the  Informant  is 
entitled  to  a  declaratory  decree ;  but  if  the  inquiry  is  only  meant 
as  to  the  means  to  be  adopted  to  prevent  or  cure  the  evil,  then  it  is 
a  reference  which  might  possibly  be  made  after  the  decree.  Then 
the  question  might  arise  whether  the  Defendants  have  been  doing 
all  that  was  possible  in  order  to  carry  into  execution  the  terms  of 
the  decree,  or  whether  they  ought  to  be  allowed  further  time  to  do 
so.  In  neither  of  those  cases  would  it  be  right  to  make  such  an 
inquiry  preparatory  to,  or  before,  the  decree.  I  think,  therefore, 
the  order,  so  far  as  relates  to  that  inquiry,  is  certainly  inconsistent 
with  the  practice  of  the  Court. 

The  only  remaining  point  that  was  raised  is  that  which  the  Lord 
Chancellor  has  fully  adverted  to,  and  to  which  I  will  only  add  one 
word,  namely,  that  the  Relators  are  a  body  who  have  the  power  to 
make  sewers,  and  that  they  themselves  might  have  remedied  the 
evil.  That  objection  I  also  think  is  clearly  answered  in  the  report 
of  Captain  Galion.  Two  courses  have  been  suggested :  it  is  said 
they  should  have  made  a  sewer,  and  connected  it  with  the  system 
of  the  General  Metropolitan  Sewage  discharging  itself  into  the 
river  at  Barking,  and  they  might  have  made  another  system  of 
sewers,  carrying  it  in  the  direction  of  the  river  Lee.  But  then,  as 
Captain  OaUon  has  pointed  out,  it  is  absolutely  unlawful  to  divert 
any  drainage  whatever  into  the  river  Lee.  As  respects  the  alter- 
native plan  of  carrying  it  into  the  metropolitan  system,  that  system 
was  made  with  reference  to  one  particular  area,  and  has  been 
found,  I  fear,  not  more  than  sufficient  for  that  area ;  and,  as  Captain 
OaUon  has  shewn,  that  plan  would  be  unlawful,  and  could  not  be 
done  without  the  authority  of  some  subsequent  Act  of  Pwliament. 
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Although  I  hare  thought  it  right  to  say  this,  I  entirely  concur  L.  o. 

with  what  has  fallen  from  the  Lord  Chancellor,  that  it  does  not  lie  ^^  ^'  "^^  ^' 

in  the  mouths  of  the  Defendants,  who  have  created  this  nuisance,  12^ 

to  say  that  the  Relators  and  the  Attorney-General  are  not  entitled  ^™^^^' 

viJSNjstlAlj 

to  a  decree,  because  the  Relators  might  have  performed  the  duty  «•- 

which,  in  our  judgment,  is  not  cast  on  them  at  all.    I  think,  there-  Hatct 

fore,  the  order  must  be  discharged,  and  that  the  decree  should  be  Amni' 

made  in  the  form  suggested  by  the  Lord  Chancellor.  

• 
Solicitor  for  the  Relator :  Mr.  Alfred  Cox. 

Solicitors  for  the  Defendants  :  Messrs.  C.  <&  /.  AUen  dt  Sons. 


HERRING  V.  CLAJIK.  L.a 

and  L.  J.  8. 
Fraetioe— Trustee  Act,  1852,  s.  l—Lard  Chancellor.  ^ggg 


Where  the  legal  estate  in  land  sold  under  the  order  of  the  Court  is  vested      Dee.  22. 
in  a  person  of  unsound  mind,  but  not  found  lunatic,  an  order  may  be  made        ""^ 
by  the  Lord  Chancellor  on  a  Petition  in  Chancery,  under  the  Trustee  Acts, 
appointing  a  person  to  convey  the  legal  estate  so  vested. 

In  this  case  a  decree  had  been  made  by  Vice-Chancellor  Stuart 
for  the  dissolution  of  a  partnership  between  the  Plaintiff  and 
the  Defendanty.and  for  the  sale  of  the  partnership  property.  The 
property  had  been  sold,  and  the  sale  had  been  approved  of  and 
ordered  to  be  carried  into  effect.  Part  of  the  property  consisted 
of  leaseholds,  the  legal  estate  in  which  was  vested  in  the  Plaintiff 
and  the  Defendant ;  and  the  Defendant  being  of  unsound  mind, 
bat  not  found  lunatic,  was  unable  to  concur  in  assigning  the  legal 
estate.  The  Plaintiff  accordingly  prepared  a  Petition  entitled 
in  the  suit  and  in  the  Trustee  Acts,  praying  that  the  Defendant 
might  be  declared  a  trustee  within  the  meaning  of  the  Act,  and 
that  a  person  might  be  appointed  to  concur  with  the  Plaintiff 
in  assigning  the  leaseholds  for  all  the  estate  of  the  Defendant 
therein. 
Doubts  having  been  raised,  having  regard  to  the  authorities  (1)^ 

(1)  Be  Ormerod  (3  De  G.  &  J.  249) ;  Barber  v.  Dawwn  (6  N.  R.  346) ;  Jeff  ryes 
T.  DryMU  (7  Jut.  (N.8.)  667). 
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L,  c.       whether  this  order  could  be  made  by  a  Vioe-Chaneellor  under  the 

And  L.  J.  s.  2V^^^  Extetman  Ady  1852,  sect.  1,  or  ought  to  be  made  both  in 

J^        Chancery  and  in  Lunacy  under  the  Trustee  Adj  1850,  sect  3,  the 

Herbino     Petition  was  set  down  before  the  Lord  Chancellor  as  an  original 

Clabk.      Petition  in  Chancery. 

Mr.  HiffffinSf  for  the  Petitioner. 

Mr.  Barber,  and  Mr.  Loughhorough,  for  the  Respondents. 

Their  Lordships  made  the  order  in  Chancery. 

Solicitor :  Mr.  T.  LouffKboraugh. 


Dec.  18. 
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1868        Banhrupiey —  Creditor^  J) ted-- Marshalling  Securities — Pledge  of  Bills  of  LaOing 

hy  Cunsigjiees, 

A  firm  in  Ceylon  employed  a  firm  in  England  aa  their  agenta  and  factors, 
the  course  of  business  being  that  the  Ceylon  firm  consigned  cargoes  to  the 
English  firm  for  sale  on  their  account,  and  drew  bills  on  the  English  firm 
against  the  consignments.  Consignments  of  coffee  having  been  made  in  this 
manner,  and  bills  accepted  by  the  English  firm  against  them,  the  English 
firm  pledged  the  coffee,  together  with  certain  securities  of  their  own,  with  T^ 
their  broker,  to  secure  a  lax^e  debt  due  from  them  to  him.  The  English 
firm  became  insolvent  and  executed  a  creditors'  deed  under  the  Bankruptcy 
Act  J 1861,  and  then  T.  sold  the  coffee  (which  produced  more  than  sufBcient 
to  cover  the  bills  drawn  against"  it)  and  enough  of  the  other  securities  tc» 
satisfy  his  debt : — 

Heldf  that  the  Ceylon  firm  were  entitled,  as  against  the  English  firm  in 
liquidation,  to  have  the  remaining  securities  in  T.'«  hands  marshalled,  and 
to  have  a  lien  thereon  for  the  balance  due  to  them  upon  the  coffee  trans- 
action. 

X  HIS  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Hclroyd, 
made  in  the  winding  np  of  the  estate  of  Holland,  Thompson,  <&  Co., 
under  an  inspectorship  deed.  The  facts  were  brought  before  the 
Court  in  a  special  case,  the  statements  of  which  were  to  the  follow- 
ing eflTect : — 
Holland,  Thompson,  d  Co.  were,  in  1866,  merchants  carrying  on 
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business  in  London,    Alston,  Scott  &  Co.  were  coffee  planters  at       l.  o. 
{Jciomho  in  Ceylon  (par.  1,  2). 

The  said  BbUand,  Thompson  &  Co.  were  the  agents  and  factors 
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in  England  of  Alston,  Scott,  &  Co..  and  the  course  of  business  between     ^  v°^ 

/  7  7  AL8T0K. 

the  said  firms  was  that  Alston,  Scott  &  Co.  consigned  cargoes  of  j„  „ 
coffee  and  other  merchandise  to  Holland,  Thompson,  &  Co.  for  sale  Hollakd. 
on  account  of  Alston,  Scott,  &  Co.,  and  drew  bills  of  exchange  on 
SdOand,  Thompson,  dk  Co.  against  such  consignments,  and  Holland, 
Thompson,  &  Co.  accepted  the  said  bills  on  the  security  of  the  said 
consignments,  and  applied  the  proceeds  of  the  sale  of  the  said  con* 
signments  in  taking  up  their  said  acceptances,  and  then  remitted 
the  balance,  or  accounted  for  the  same,  to  Alston,  Scott,  <&  Co. 
(par.  3). 

Previously  to  July,  1866,  large  consignments  of  coffee  had  been 
made  by  Alston,  Scott,  d  Co.  to  Holland,  Thompson,  &  Co.,  and 
the  latter  firm  had  accepted  bills  against  them.  They  had  dis- 
posed of  part  of  the  coffee  and  placed  the  proceeds  to  the  credit  of 
Alston,  Scott,  &  Co.,  in  the  account  between  them  (par.  4,  5). 

Five  of  the  bills  of  lading,  respecting  which  the  present  question 
arose,  were  deposited  by  Holland,  Thompson,  (&  Co.,  together  with 
certain  other  securities,  with  a  firm  of  brokers,  Trueman  &  Bowse, 
as  a  security  for  the  repayment  of  advances  made  by  them  to  Hd- 
land,  Thompson,  &  Co.  Alston,  Scott,  &  Co.  had  no  interest  what- 
ever in  the  other  securities,  which  had  no  connection  with  the 
dealings  between  the  firm  of  Alston,  Scott,  d:  Co.  and  Holland, 
Thompson,  &  Co.  (par.  6). 

On  the  26th  of  July,  1866,  Holland,  Thompson,  &  Co.  stopped 
payment,  and  on  the  17th  of  October  the  members  of  the  firm 
executed  an  inspectorship  deed,  which  was  duly  registered  under 
the  Bankruptcy  Act,  1861  (par.  7). 

At  the  time  of  the  stoppage,  the  amount  due  from  Alston,  Scott, 
&  Co.  to  Holland,  Thompson,  d:  Co.  on  account  of  the  acceptances, 
was  more  than  £5000 ;  but  this  was  afterwards  reduced  by  the  sale 
of  coffee  to  £4182  58.  8d.  (par.  9, 10). 

At  the  time  of  the  stoppage  the  sum  of  £9062  198.  2d.  was 
due  from  Holland,  Thompson,  &  Co.  to  Trueman  &  Bowse  (par. 

11). 

After  the  stoppage  Trueman  dk  Bowse  sold  the  coffee  comprised 
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in  the  five  bills  of  lading  for  £6734  lOs.  4^.,  and  applied  the  pro- 
ceeds in  payment  of  their  debt,  retaining  a  c  Jance  in  their  hands 
of£2328  88.  lOcZ.  (par.  12). 

The  result  of  this  was,  that  credit  being  given  to  Alston,  Seoii^ 
&  Co.  for  the  sum  of  £0734  10s.  4(i.,  the  produce  of  the  coffee, 
their  account  with  Holland,  Thompson,  dt  Co.,  a  balance  of 


m 


£2552  4ls.  Sd.  was  due  to  Alston,  Scott  &  Co.  on  account  of  the 
coffee  (par.  13). 

TruevMX/n  &  Bowse  then  proceeded  to  sell  some  of  their  other 
securities,  which  realized  £3470,  and  thereby  they  cleared  off  the 
bills  of  £2328  8s.  lOd.  due  to  them  from  Hdland,  Thompson,  &  Co., 
leaving  a  balance  of  £1141  lis.  2d.  in  their  hands  (par.  14). 

Some  of  the  securities  in  the  hands  of  Trueman  &  Bowse  still 
remained  unsold ;  and  these  securities,  together  with  the  balance  of 
£1141  lis.  2d.,  were  now  claimed  by  Alston,  Scott,  <&  C&.  in  liquida- 
tion  of  the  balance  of  £2552  4s.  Si.  (par.  15,  16). 

These  securities  and  balance  were  claimed  on  the  other  hand  by 
the  inspectors  of  Holland,  Thompson,  &  Co.  as  part  of  their  general 
estate,  unaffected  by  any  lien  by  Alston,  Scott,  dk  Co.  The  questions 
submitted  to  the  Commissioner  were,  (1)  whether  Alston,  Scott, 
&  Co.  were  entitled  to  the  sum  of  £1141  lis.  2d.,  or  whether  the 
inspectors  were  so  entitled ;  (2)  whether  Altdon,  Scott,  &  Co.  were 
entitled  to  any  lien  on  the  securities  left  unsold,  or  whether  they 
belonged  to  the  estate  of  Holland,  Thompson,  dt  Co. ;  (3)  how  the 
costs  were  to  be  borne. 

The  Commissioner  decided  that  the  balance  and  securities^ 
belonged  to  the  estate  of  Holland,  Thompson,  dk  Co. ;  and  from  this 
decision  Alston,  Scott,  dt  Co.  appealed. 

Mr.  Marten,  for  the  Appellants : — 

We  contend  that  the  Appellants  are  entitled  to  have  the  securi- 
ties in  Trueman  dt  Bowse's  hands  marshalled  in  their  favour. 
Holland,  Thompson,  dt  Co.  were  consignees  of  the  Appellants' 
cargoes  for  sale,  and  it  was  contrary  to  the  course  of  business- 
between  them  that  the  consignees  should  pledge  the  coffee ;  at 
all  events,  as  against  the  Appellants  they  had  no  authority  to 
pledge  it  for  their  own  dfebt.  The  result  of  what  took  place  is^ 
that  Trueman  dt  Bowse  had  two  funds  for  the  payment  of  the 
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debt  due  to  them  from  Holland,  Thomj>son,  &  Co.y  namely,  the       L.  o. 
coffee  which  belonged  to  the  Appellants,  subject  to  Trueman  it 
Bowses  lien,  and  the  securities  belonging  to  Holland,  Thompson, 
cE  Co. ;  and  as  they  have  paid  themselves  out  of  the  coffee  the     ^^^ 
Appellants  are  entitled  to  stand  in  their  place  and  be  paid  out       /»  re 
of  the  other  securities.     The  case  of  In  re  Wesizinthns  (1),  and 
Broadbent  v.  Barlow  (2),  are  in  point.    The  Commissioner  con- 
sidered  the  question  concluded  by  the  statement  in  the  13th 
paragraph  of  the  special  case ;  but  he  misunderstood  the  effect  of 
that  statement,  which  was  merely  an  arithmetical  calculation. 

Mr.  Lindley,  for  the  Eespondents : — 

Before  the  Appellants  can  establish  a  case  for  marshalling  they 
must  shew,  firsts  that  the  relationship  between  Holland,  Thompson, 
&  Co,  and  Alston,  Scott,  db  Co.  was  such  that  Alston,  Scott,  &  Co. 
were  not  only  creditors,  but  that  they  had  a  specific  lien  on  the 
coffee ;  and  secondly,  that  they  had  that  right  at  the  time  of  the 
stoppage.  We  contend  that  Holland,  Thompson,  dt  Co.  had  a 
perfect  riglit  to  deal  with  the  coffee ;  they  were  debtors,  not  trustees. 
In  the  case  of  In  re  Wedzinthus  the  Plaintiff  had  exercised  his 
right  of  stoppage  in  transitu,  and  had  given  notice  to  the  holders 
of  the  goods  not  to  sell,  claiming  a  lien  thereon.  There  was  no 
BQch  claim  or  notice  in  the  present  case.  In  Broadbent  y.  Barlow 
a  fraud  was  committed.  In  the  present  case,  Holland,  Thompson, 
&  Co.  acted  in  the  ordinary  way  of  business. 

LoBD  Hatherley,  L.C. ; — 

We  think  that  our  conclusion  must  be  in  favour  of  the  Appel- 
lants on  the  facts  which  are  stated  in  the  special  case. 

The  special  case  states  that  the  course  of  business  between  the 
firms  of  Alston,  Scott,  dt  Co.  and  Holland,  Thompson,  dt  Co.,  their 
agents  and  factors  in  England,  was  as  follows :  that  Alston,  Scott, 
&  Co.  consigned  cargoes  of  coffee  and  other  merchandize  to 
EoHand,  Thompson,  dt  Co.  for  sale  on  account  of  Alston,  Scott,  dt  Co., 
and  drew  bills  of  exchange  on  Holland,  Thompson,  dt  Co.  against 
SQch  consignments,  and  they  remitted  the  balance,  or  accounted  for 

(1)  5  B.  &  Ad.  817.  (2)  3  D.  F.  &  J.  570. 
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and  L.  J.  S. 
1868 


L.  0.  the  same  to  Aldan,  Seatt,  &  Co,  Now,  following  that  course  of 
business,  these  goods  were  consigned  on  account  of  Alston,  SooU, 
&  Co.,  and  remained  their  goods ;  but  they  were  placed  in  Rol- 
^^*     land,  Thompson,  &  Co: 8  hands  for  sale,  EoUomd,  Thompson,  <&  Co.'s 

In  re  duty  being  to  sell,  and  when  they  had  sold  the  goods  to  pay  them- 
HoLLAMD.  ggiygg  ^jj|^(;  ^Qjg  (j^^  ^o  them,  aud  remit  the  surplus  to  the  consignors. 
But  they  could  protect  themselves  against  any  undue  amount  of 
acceptance  by  refusing  to  accept  the  bills  if  they  thought  the 
goods  sent  for  sale  were  not  su£Scient  to  satisfy  their  balance. 
That  being  their  duty,  I  think  that  as  between  them  and  Aldon^ 
Scott,  &  Co,,  it  was  inconsistent  with  that  duty  to  pledge  the  goods 
to  a  third  party,  whereby  they  became  subject  to  all  the  liabilities 
and  claims  on  the  part  of  the  creditors,  who  might  delay  the  sale 
of  the  goodsy  retcdning  them  for  the  purpose  of  satisfying  their 
own  security.  That  being  so,  the  case  is  exactly  within  BroadbetU 
y.  Barlow  (1).  Trueman  &  Bowse  having  goods  in  their  hands  on 
behalf  of  Alston,  Bectt,  dt  Co.,  and  also  other  securities  belonging  to 
their  debtors,  Holland,  Thompson,  &  Co.,  either  of  which  classes  of 
securities  they  could  enforce  at  their  option,  the  actual  owners  of 
the  goods,  Alston,  Scott,  £  Co.,  are  entitled  to  have  them  mar- 
shalled [as  against  Holland,  Thompson,  &  Co.,  so  that  the  equities 
may  be  worked  out  between  the  parties.  That  is  the  whole  of  the 
case.  It  does  not  appear  to  me  that  the  question  of  notice  arises 
in  any  way,  because  no  notice  is  asserted  as  against  Trueman  & 
Bowse,  whose  right  to  dispose  of  the  goods  is  not  disputed ;  but  as 
between  Alston,  Scott,  d:  Co.,  and  Holland,  Thompson,  dt  Co.,  the 
goods  being  in  specie  at  the  time  of  the  insolvency,  have  fixed 
upon  them  the  liability  to  the  duty  of  Holland,  Thompson^  db 
Co.  to  sell  for  the  benefit  of  Alston,  Scott,  dt  Co.  They  cannot 
prevent  their  being  sold,  but  they  may  claim  to  ear-mark  their 
property,  so  that  when  the  goods  are  sold  whatever  remains  is 
theirs.  And  as  that  balance  has  been  applied  in  paying  Holland, 
Thompson,  dt  Co:s  debts,  the  other  property,  which  was  originally 
the  property  of  Holland,  Thompson,  dt  Co.,  must,  to  the  extent  of 
recouping  what  has  been  taken  out  of  the  property  of  Alston,  Soott, 
dt  Co.,  be  handed  over  to  Alston^  Scott,  dt  Co. 

(1)3D.F.&J.570. 
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Sib  C.  J.  Sblwyn,  L.  J. : —  l.  o. 

and  L.  J.  8. 
I  am  of  the  same  opinion.    It  is  satisfactory  to  find  that  we  do 

not  differ  npon  any  point  of  law  from  the  learned  Commissioner,       "^^ 
bnt  I  think  that  he  has  drawn  an  erroneous  conclusion  upon  the     Axn^K. 
statement 'contained  in  the  special  case.    It  appears  to  me  that        ^nf« 

AUUm,  Scatty  &  Co.  do  occupy  the  position  which  Mr.  Lindley       

says  is  necessary  in  order  to  give  to  them  the  right  of  marshalling 
— or,  indeed,  a  higher  position — for  it  appears  that  they  not  only 
haye  a  specific  lien  upon  the  fund,  but  they  were  in  substance  the 
owners  of  the  coffee  in  question.  The  course  of  business,  as  de- 
scribed in  the  paragraph  which  the  Lord  Chancellor  has  read,  was 
that  the  goods  were  sent  for  sale  on  account  of  Alston,  Scott, 
A  Co,,  and  they  drew  bills  of  exchange,  not  in  respect  of  some 
general  balance,  but  as  against  each  consignment.  Therefore  upon 
each  occasion  the  persons  on  whom  these  bills  were  drawn  had 
the  opportunity  of  judging  whether  the  goods  which  were  sent  at 
the  same  time  were  of  sufficient  value  to  justify  their  acceptance 
of  the  bills.  Of  course,  when  they  thought  fit  to  accept  the  bills, 
the  sum  so  advanced  by  them  went  into  the  general  account ;  but 
imtil  the  goods  were  sold  their  duty  remained,  which  is  described 
in  this  paragraph  of  the  special  case — that  is,  to  sell  them  on 
account  of  Alston,  Scott,  &  Co.  The  statement  in  the  13th  para- 
graph of  the  special  case  is  nothing  more  than  the  statement  of 
an  arithmetical  proposition  as  relating  to  taking  certain  accounts. 
It  does  not  contain  any  statement  by  which  the  right  of  Messrs. 
Alston,  Scott,  &  Co.  could  be  prejudiced,  although  the  learned 
Commissioner  seems  to  have  taken  that  view.  I  think  therefore 
that  there  was  nothing  to  shew  that  this  right  which  previously 
existed  in  Alston,  Scott,  dt  Co.  had  been  taken  away  by  anything 
which  happened  after  the  stoppage.  The  appeal  therefore  must 
be  allowed,  and  the  special  case  must  be  answered  in  the  words 
of  the  first  alternative.    The  costs  must  come  out  of  the  surplus. 

Solicitors  for  the  Appellants :  Messrs.  WaUons  &  BM. 
Solicitors  for  the  Bespondents :  Messrs.  Ashwrst,  Morris,  &  Co. 
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L.  JJ.  In  re  ANGLO-GKEEK  STEAM  NAVIGATION  AND 

1869  TRADING  COMPANY, 

JaTll.  CARRALLI  &  HAGGARD'S  CLAIM. 

Winding-up — Bankrupt  Contributory — Mutual  Credit — Set-off — Companies 
Act,  1862,  8s.  75,  95^Bankrupt  Law  Consolidation  Act,  1849,  «.  171. 

A  contributory  of  a  company  in  course  of  winding-up  executed  an  inspec* 
torsbip  deed,  the  effect  of  which  was  to  import  the  mutual  credit  clause  of 
the  Bankruptcy  Act,  1849.  At  the  date  of  the  deed  the  contributory  was  the 
holder  of  three  bills  accepted  by  the  company,  which  were  shortly  after- 
wards indorsed  to  an  agent  for  collection.  After  the  execution  of  the  deed 
a  call  was  made  on  the  contributory  to  an  amount  exceeding  that  of  the  bills, 
and  a  few  days  later  the  bills  matured : — 

Eeld  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  bills  could 
not  be  proved  against  the  company,  but  must  bo  set  ofif  against  the  call. 

XHIS  was  an  appeal  by  the  oflScial  liquidator  of  the  Anglo- 
Qreek  Steam  Navigation  and  Trading  Company,  Limited,  from  a 
decision  of  the  Master  of  the  BolLs,  admitting  the  claim  of  Messrs. 
Carralli  <&  Haggard  against  the  estate  of  the  company  for  £1500. 

Mr.  Michael  Emma/nud  Mavrogordalo  acted  as  the  insurance 
broker  of  the  company,  and  on  the  2nd  of  March,  1866,  the  com- 
pany accepted  three  bills  of  exchange  for  £500  each,  payable  three 
months  after  date,  which  were  dravm  by  him  on  the  company  in 
respect  of  some  insurance  premiums  which  he  had  paid  on  their 
behalf.  On  the  28th  of  May,  1866,  an  order  was  made  for  the 
winding  up  of  the  company.  On  the  Ist  of  June,  1866,  Mr. 
Mavrogordato  executed  an  inspectorship  deed  for  the  benefit  of  his 
creditors,  which  was  duly  assented  to  and  registered,  and  under 
which  Carralli  dt  Haggard  were  appointed  inspectors.  The  form 
of  the  deed  was  similar  to  the  deed  in  the  case  of  Wood  v.  De 
MattoB  (1),  and  among  other  things  it  was  provided  that  the  estate 
should  be  administered  as  in  bankruptcy.  Shortly  after  the 
execution  of  this  deed  the  bills  in  question  were  indorsed  by 
Mavrogordato  to  a  Mr.  Pappayanni  for  the  purpose  of  collection,, 
and  he  subsequently  re-indorsed  them  to  the  inspectors. 

Mavrogordato  was  the  holder  of  800  shares  in  the  company, 
(1)  Law  Eep.  1  Ex.  91. 
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and  he  was  settled  upon  the  list  of  contributories  in  respect  of       L.  JJ. 

them,  and  on  the  3rd  of  June,  1867^  a  call  was  made  upon  him  for       i869 

the  amount  of  £18,000.      CarraUi  dk  Saggard  having  claimed       ^j^ 

to  prove  against  the  company's  estate  upon  the  three  hills,  their  '^^^i^^™^ 

claim  was  admitted  by  the  Master  of  the  EoUs,    The  ofiScial  liqui-  Navigatioh 
J   ,  ,   J  AHD  Trading 

oator  appealed.  Goupant. 

Gabballi  k 
Mr.  Souihgate,  Q.C.,  Mr.  Bagshawe,  and  Mr.  Bush,  for  the  Ap-    Haggabd's 

pellant : —  — * 

The  deed  had  the  effect  of  a  bankruptcy  of  the  same  date,  and 
the  mutual  credit  clause  in  bankruptcy  (sect  171  of  the  Bank- 
rupl  Imw  Consolidation  Ad,  1849)^  must  apply,  and  the  claim  on 
the  bills  must  be  set  off  against  the  counter-claim  on  Mavrogor- 
daJto's  estate  for  the  calls.  The  case  of  Quids  v.  Harrison  (1)  has 
no  application,  because  there  was  no  bankruptcy  there.  Even  if 
Pafpayanni  had  been  the  holder  of  the  bills  for  value,  which  he 
was  not,  and  they  had  afterwards  come  back  to  the  assignees,  the 
mutual  credit  clause  would  have  applied :  BoHand  v.  Ncuh  (2) ; 
Collins  V.  Jones  (3).  The  application  of  this  clause  is  further 
illustrated  by  the  cases  ot  Ex  parte  Staddon  (4) ;  Smith,  Fleming, 
&  Co's  Case  (5) ;  Ex  parte  Cldand  (6) ;  and  In  re  Duckworth  (7)  ; 
which  latter  case  was  the  converse  of  the  present,  the  debt  due  by 
the  company  to  the  bankrupt  contributory  exceeding  the  amount 
due  by  him  for  calls.  But  the  same  principle  must  apply  in  either 
case,  and  the  present  case  is  really  concluded  by  In  re  Duckworth, 
which,  however,  was  not  cited  before  the  Master  of  the  EoUs. 

Mr.  Roxbwrgh,  Q.C.,  and  Mr.  BediveH,  for  CarraUi  &  Haggard : — 

The  property  in  the  bills  passed  to  Pappayanni  by  the  indorse- 
ment, and  even  if  they  were  indorsed  to  him  without  any  consider 
ration,  and  for  the  mere  purpose  of  avoiding  the  set-off,  the  set-off 
could  not  have  been  pleaded  by  the  acceptor  in  an  action  by  the 
holder  upon  the  bills.  This  is  distinctly  so  laid  down  by  Baron 
Parke  in  his  judgment  in  OuMs  v.  Harrison  (8).  The  interme- 
diate indorsement  to  Pappayanni  prevents  tlie  inspectors  being 

(1)  10  Ex,  572.  (5)  Law  Rep.  1  Ch.  538. 

(2)  8  B.  &  C.  106.  (6)  Ibid.  2  Ch.  808. 

(3)  10  Ibid.  777.  (7)  Ibid.  578. 

(4)  3  M.  D.  &  D.  256.  (8)  10  Ex.  577. 
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L.  JJ.      subject  to  the  mutual  credit  clause.    Equities  of  a  collateral  nature 

1869        do  not  affect  the  indorsee  of  a  promissory  note:    Burrouffh  y. 

^j^0       M(m  (1).    In  the  present  case  the  bills  related  to  a  matter  en- 

^  taSr™  tirely  collateral  to  the  shares.  In  re  Ducbtoarth  (2)  does  not  affect 

Nayigation  the  case,  because  there  no  question  arose  upon  the  law  applicablo 

AND    TbADIMG  p  U 

CJoMPANT.    to  bills  of  exchange. 

CABBALLI& 

^^^   Sir  C.  J.  Selwyk,  LJ.: — 

The  present  claimants  are  the  inspectors  under  the  deed  of  the 
1st  of  June,  1866,  and  it  has  been  properly  admitted  at  the  Bar 
that  the  effect  of  that  deed,  and  that  of  the  law  of  bankruptcy  ap- 
plicable to  this  case,  is  that  the  position  in  which  the  parties  stand 
is  the  same  as  that  in  which  they  would  have  stood  if  Mdvra^ 
ffordato  had  become  bankrupt  on  the  day  on  which  the  deed  was 
dated.  It  is  not  disputed  that  the  bills  in  question  were  in- 
dorsed to  Pappayanniy  not  for  any  valuable  consideration,  nor 
for  his  own  benefit,  but  merely  for  the  purpose  of  collection,  and. 
those  bills  were  afterwards  restored  by  Pappayanni  to  the  in- 
spectors, and  they  are  now  the  persons  upon  whose  claim  we  have 
to  adjudicate.  Under  these  circumstances,  I  think  that  the  171st 
section  of  the  Bankruptcy  Act,  1849,  and  the  principle  upon  which 
Lord  Cairns  acted  in  the  case  of  In  re  Duckworthy  apply  to  the 
present  case.  I  think  that  the  cases  of  OvUds  v.  Harrison  (3),  and 
Bwrrough  v.  Moss,  upon  which  so  much  reliance  has  been  placed, 
have  no  application  to  the  case  before  us,  as  in  neither  of  those 
cases  was  there  any  bankruptcy.  In  the  present  case,  I  think  that 
the  inspectors  cannot  be  in  any  better  position  than  assignees  in 
bankruptcy  would  have  been,  or  than  Mavrogordaio  himself  would 
have  been  if  he  had  not  become  bankrupt.  It  has  been  urged 
before  us,  that  in  consequence  of  Pappayanni  having  become  the 
indorsee  of  the  bills  the  right  to  [sue  was  vested  in  him,  and  con- 
sequently the  question  of  the  right  of  set-off  was  affected.  But 
I  think  that  argument  is  completely  displaced  by  the  case  of 
BdUand  v.  Nash  (4),  for  in  that  case  it  appears  that  at  the  time 
of  the  bankruptcy  the  bills  in  question  were  held  for  value  by 
third  persons,  but  they  afterwards,  in  consequence  of  having  re- 

(1)  10  B.  &  C.  558.  (3)  10  Ex.  572. 

(2)  Law  Rep.  2  Ch.  578.  (4)  8  B.  &  C.  106. 
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ceived  from  other  sources  the  amount  of  their  debt,  restored  those       L.  jj, 

bills  to   the   assignees,  and  when  the  claim  was  made  by  the        1869 

assignees,  it  was  held  that  the  section  relating  to  set-off  applied.       ^^^ 

I  think  that  is  a  far  stronger  case  than  the  present,  where  the  ^^^^^^^'"^ 

bills  were  merely  held  by  Pappayanni  for  the  purpose  of  collec-  Navigatiok 
^  AND  Tradikg 

"OJ^  GOMPANT. 

The  Master  of  the  Eolls  does  not  appear  to  hare  had  any  inten-  Carbalu  & 
tion  of  disputing  or  overruling  the  authority  of  any  of  the  cases  Clam. 
to  which  we  have  been  referred,  for  they  do  not  appear  to  have 
been  cited  before  His  Lordship:  but  his  judgment  seems  to  be 
founded  upon  some  misapprehension  of  the  case.  Under  these 
circumstances,  I  tliink  that  the  claim  of  GarrdUi  &  Haggard 
must  now  be  refused  with  costs,  but  that  there  should  be  no  costs 
of  the  appeal,  except  those  of  the  official  liquidator,  and  he  will 
have  his  costs  out  of  the  estate. 

Sir  G.  M.  Gipfard,  L.  J. : — 

I  am  clearly  of  opinion  in  this  case  that  Oulds  v.  Harrison  (1), 
has  no  application  whatever.  It  was  a  mere  action  at  law,  and  there 
was  no  bankruptcy.  The  claim  here  is  by  OarralK  dt  Saggardy 
the  indorsement  to  Pappayanni  was  not  for  value,  and  it  is  quite 
immaterial  whether  the  bills  got  back.  These  gentlemen  are  in 
no  better  position  than  Mavrogordaio ;  they  are  in  the  mere 
position  of  assignees,  the  mutual  credit  clause  in  bankruptcy  ap- 
plies, and  for  these  reasons  I  am  of  opinion  that  the  claim  ought  to 
have  been  disallowed.  There  really  is,  in  substance,  no  distinction 
whatever  in  principle  between  this  case  and  that  of  In  re  Duch" 
vxnih{2). 

Solicitors  for  the  Official  Liquidator:  Messrs.  Davidson,  Carr,  d: 
Bannister. 

Solicitors  for  Messrs.  CarraHi  &  Haggard:  MessrSi  Peachey 
dCo. 

(1)  10  Ex.  572.  (2)  Law  Rep.  2  Ch.  678. 
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L.  JJ.  In  re  WARREN'S  BLACKING  COMPANY, 

1869 


Jan,  11,  14. 


PENTELOWS  CASE. 
Company — Contributory — Conditional  Allotment — Repudiation,  * 

P.  applied  for  ten  shares  in  a  company,  the  prospectus  of  which  stated  that 
£1  was  to  he  paid;,on  each  share  on  application  and  £2  more  on  allotment 
The  directors  accepted  the  application  on  the  Ist  of  August,  and  on  the  4th 
they  wrote  to  P.,  stating  that  they  allotted  the  shares  on  payment  of  the 
halance  of  the  allotment  money  on  or  before  the  11th  instant.  Before  that 
day  had  arrived  P.  discovered  that  there  were  misrepresentations  in  the  pro- 
spectus, and  wrote  to  the  directors  repudiating  the  shares  and  claiming  a  re- 
turn of  the  deposit.  P.'«  name  was  entered  on  the  register  as  on  the  1st  of 
August,  hut  it  was  doubtful  at  what  time  the  entry  was  really  made.  The 
company  was  soon  afterwards  wound  up : — 

Htld  (affirming  the  decision  of  Matins^  Y.C.),  that  the  contract  to  take  the 
shares  was  infieiH  until  the  11th  of  August,  and  that  P.  had  a  right  to  repu- 
diate them  up  to  that  date.  His  name,  therefore,  was  removed  from  the  list 
of  oontributories. 

X  HIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Malins, 
made  in  the  winding  np  of  Warren's  Bldcking  dympany,  Limited. 

The  company  was  formed  in  the  year  1865,  and  registered  on 
the  12th  of  June,  1865.  The  prospectus  stated,  among  other  things, 
that  the  objects  of  the  company  were  to  purchase,  carry  on,  and 
extend  the  business  of  Bussell,  WarreUj  dt  Go.,  blacking  manu- 
facturers; and  that  the  capital  was  divided  into  shares  of  £10 
each,  £3  of  which  was  to  be  paid  up,  namely,  £1  on  application 
for  shares  and  the  remaining  £2  on  allotment.  Belying  on  the 
prospectus,  Mr.  W.  PerUehw,  on  the  28th  of  July,  sent  in  an  appli- 
cation in  the  usual  form,  applying  for  ten  shares,  on  which  he  had 
paid  into  the  company's  bankers  £10  as  a  deposit,  and  agreeing  to 
pay  the  rest  of  the  allotment  money  and  calls  in  respect  of  the 
shares  to  be  allotted  when  due ;  and  he  thereby  authorized  the 
directors  to  insert  his  name  on  the  register  of  members  for  the 
number  of  shares  allotted  to  him. 

On  the  1st  of  August  the  directors  passed  a  resolution  that 
all  the  shares  then  applied  for,  including  Penteloiv%  should  be 
issued. 
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On  the  4th  of  August,  Mr.  Norrish,  the  secretary  of  the  com-      L.  JJ. 
pany,  wrote  to  Pentdow  a  letter  in  the  following  terms : —  1869 

"  Sir, — ^I  am  instructed  by  the  directors  to  notify  to  you  that  they  Pentklow's 

have  considered  your  application,  and  hereby  allot  you  ten  shares       

in  the  company,  on  your  paying  on  or  before  Friday,  tlie  11th 
instant,  to  the  Bank  of  London^  Threadneedle  Street^  or  Charing 
Cross  Branch,  the  sum  of  £20,  which,  with  the  amount  already  paid 
by  you  in  order  that  your  application  for  shares  might  be  considered, 
will  make  up  the  mim  of  £3  per  share  on  the  shares  allotted  to  you." 

After  payment  of  the  deposit  of  £10,  Pentdow  became  aware 
that  a  bill  had  been  filed  by  Mr.  Bobert  Warren  against  the  com- 
pany for  the  purpose  of  restraining  them  from  using  the  name  of 
Warrens  Blo/ehing  Company^  and  from  the  proceedings  in  that 
suit  he  ascertained  that  some  of  the  statements  in  the  prospectus 
were  untrue.  Accordingly,  on  the  10th  of  August,  he  wrote  a 
letter  to  the  secretary  of  the  company  as  follows : — 

"  In  reply  to  yours  of  the  4th  instant,  I  beg  to  say  that  I  cannot 
think  of  taking  up  the  shares  by  advancing  more  money  on  them 
after  what  has  taken  place  before  the  Vice-Chancellor,  as  it  is  very 
evident  tliat  the  statements  there  made  do  not  correspond  with 
those  in  your  prospectus.  In  consequence  of  which  I  shall  feel 
obliged  by  your  returning  me  the  £10  already  advanced." 

In  reply  to  this  the  secretary  sent  a  letter  to  Pentdow  on  the  . 
11th  of  August,  in  which  he  said  : — 

"In  reply  to  your  letter  of  this  morning,  I  beg  to  inform  you 
that  what  you  allude  to  is  perfectly  an  ex  parte  statement.  Mr. 
Hyatt,  traveller  for  the  firm,  will  call  on  you  in  a  day  or  two,  and 
will  furnish  you  with  any  further  information  you  may  require." 

Pentdow  still  refusing  to  pay  the  balance  payable  on  the  allot- 
ment, an  action  was,  on  the  15th  of  December,  1865,  brought 
against  him  in  the  Court  of  Queen's  Bench,  to  which  Pentdow 
pleaded  several  pleas  denying  his  liability,  and  pleading  that  he 
had  repudiated  the  shares  after  discovering  the  misrepresentations 
of  the  prospectus. 

In  the  month  of  December,  1866,  while  the  action  was  still 
pending,  an  order  was  made  for  winding  up  the  company ;  and 
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L.  JJ.       Penidow's  name  was  included  in  the  list  of  contributories.    On  the 

1869       production  of  the  register  of  the  shareholders  kept  by  the  directors, 

PiNTBix)w'8  ^^  entry  of  F&ivtdows  name,   as  the  holder  of  ten  shares,  ap- 

^jff-        peared  on  the  date  of  the  1st  of  August,  but  the  entries  did  not 

seem  to  have  been  made  in  strict  chronological  order,  and  there 

was  no  evidence  on  what  day  the  entry  was  actually  made. 

Under  these  circumstances,  the  Vice-Chancellor  directed  Penr- 
ielowB  name  to  be  removed  from  the  list  of  contributories ;  and 
from  this  decision  the  official  liquidator  appealed. 

Mr.  JVy,  for  the  Appellant : — 

We  contend  that  the  acceptance  of  Fentdovfs  application  by  the 
company  was  unqualified,  and  that  as  soon  as  it  was  communicated 
to  Pentelaw  the  contract  with  him  was  complete,  and  he  had  no 
power  to  repudiate  it.  The  mention  of  the  11th  of  August  for  the 
day  of  payment  of  the  subsequent  instalments  did  not  introduce  a 
new  term  into  the  contract,  nor  render  it  conditional  upon  his  pay- 
ment of  the  money.  It  was  nothing  more  than  naming  a  reasonable 
time,  to  which  Perdelow  would  have  been  entitled  under  the  words 
of  the  prospectus,  which  stipulated  that  the  £2  was  to  be  paid  ^^*on 
allotment." 

We  admit  that  time  was  of  the  essence  of  the  contract ;  but  that 
fact  does  not  give  the  purchaser  power  to  repudiate  the  contract 
before  the  time  for  payment  arrives.  There  was  a  contract  to 
take  the  shares  in  prwsenti,  and  the  fact  that  the  payment  was 
to  be  postponed  for  a  few  days  made  no  difference :  Ex  parte 
Barrett  (1).  Penidow^B  name  was  entered  on  the  register  on  the 
1st  of  August,  the  day  when  the  shares  were  allotted.  If  the  con- 
tract had  been  considered  conditional,  the  registration  would  have 
been  postponed. 

The  claim  to  repudiate  the  shares  on  the  ground  of  misrepresen- 
tation cannot  be  sustained.  Penidow  has  failed  to  establish  any 
such  case^  and  if  he  had,  he  ought  at  once  to  have  taken  steps  to  get 
his  name  removed  from  the  register;  by  not  doing  so  he  holds 
himself  out  to  the  creditors  as  a  shareholder:  Oakes  v.  Tur- 
quand  (2)  ;  Peds  Case  (8). 

^  (1)  2  Dr.  &  Sm.  415.  (2)  Law  Rep.  2  H.  L.  325. 

(3)  Law  Rep.  2  C3h.*674. 
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Mr.  Gkuse,  Q.C.,  and  Mr.  Biggins^  for  the  Bespondent :— *  L.  jj. 

The  new  term  introduced  into  the  contract  made  the  contract       ^®^ 
incomplete  till  the  day  named  for  payment    Until  that  day  Fen^  PsinxLow's 
idow  had  a  right  to  repudiate  the  contract :  Oriental  Steam  Com-        .^ 
pany  v.  Briggs  (1) ;  Duke  v.  Andrews  (2) ;  AddindCs  Case  (3). 
The  mere  fact  of  the  directors  entering  the  name  on  the  register 
is  not  sufficient  to  make  the  contract  complete.    That  fact  was 
not  communicated  to  Pentdow;  on  the  contrary,  the  directora 
treated  the  contract  as  still  in  fieri^  and  endeavoured  to  induce 
him  to  withdraw  his  repudiation,  and  accept  the  shares:  GhmrCs 
Owe  (4). 

But  there  is  no  eyidence  in  the  present  ease  that  the  name  was 
entered  on  the  register  till  after  the  repudiation.  The  names  are 
not  in  strict  chronological  order,  and  it  is  more  probable  that  the 
names  were  entered  afterwards  in  anticipation  of  the  winding-up. 
The  25th  section  of  the  Companies  Ad,  1862,  provides  that  the 
register  shall  contain  ''  the  date  at  which  the  name  of  any  person 
was  entered  on  the  register  as  a  member."  There  is  no  proof  that 
this  was  complied  with :  Ex  parte  OledhiH  (5). 

Pentdow  did  all  that  was  necessary  to  get  rid  of  his  liability. 
As  soon  as  he  discovered  the  misrepresentations  in  the  prospectus 
he  ''not  only  repudiated  the  shares,  but  claimed  a  return  of  the 
deposit.  The  fact  of  his  name  remaining  on  the  register  is 
therefore  immaterial :  Fax^s  Case  (6)  ;  Hdb^s  Case  (7). 

Mr.  JVy,  in  reply : — 

The  names  in  the  register  are  all  in  chronological  order,  except 
in  a  few  instances,  which  admit  of  explanation.  Where  there  is 
no  proof  to  the  contrary,  it  must  be  assumed  that  the  register  is 
regular. 

Sm  C.  J.  Selwtn,  L  J. : — 

This  is  an  appeal  from  a  decision  of  the  Vice-Chancellor,  hold- 
ing that  Pentdow  ought  not  to  be  included  in  the  list  of  contribu- 

(1)  10  W.  R.  126 ;  31 L.  J.  (Ch.)  241.  (4)  Iaw  Bep.  3  Ch.  40. 

(2)  2  Ex.  290.  (5)  9  W.  R.  791. 

(3)  Law  Rep.  1  Eq.  226. .  (6)  Law  Rep.  5  Eq.  118. 

(7)  Law  Rep.  4  Eq.  9. 
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L.  JJ.  tones  of  WarrerCB  Blacking  Company y  Limited.  It  appears  that  the 
1869  company  was  constituted  in  the  usual  manner  as  a  limited  com- 
PKirm]oiv*8  P&^7>  ft^d  ^hat  on  the  28th  of  July,  1865,  PenUHowdBvA  an  applica- 
^^^  tion  for  ten  shares  in  the  usual  form.  On  the  Ist  of  August  the 
directors  held  a  meeting,  at  which  they  resolved  that  the  secretary 
should  allot  all  the  shares  to  those  who  had  applied  for  them. 
Accordingly,  on  the  4th  of  August  the  secretary  wrote  to  Pentdow 
a  letter,  not  in  the  usual  form,  but  as  follows : — [His  Lordship 
read  the  letter.]  That  letter,  it  is  clear,  introduces  a  new  date 
into  the  contract,  on  or  before  which  date  the  money  is  to  be  paid 
and  the  shares  to  be  allotted.  Therefore  the  contract  remained 
in  fieri  till  that  day.  Before  that  date,  however,  Pentdow  wrote  a 
letter  to  the  secretary,  refusing  to  take  the  shares,  and  asking  for 
a  return  of  the  deposit.  The  letter  is  dated  the  10th  of  August, 
and  is  as  follows : — [His  Lordship  read  the  letter.]  It  is  not  dis- 
puted that  circumstances  existed  which  would  have  justified  him 
in  taking  proceedings  to  repudiate  the  contract.  But  in  answer 
to  the  letter  the  directors  do  not  insist  that  the  shares  were  already 
his,  but  say  that  the  statements  before  the  Vice-Chancellor  were 
ex  parte  statements,  and  that  he  should  have  further  information. 
Therefore  it  is  clear  that  at  that  time  the  contract  was  still  in 
fieri;  that  he  repudiated  it  under  circumstances  which  justified 
«  him  in  doing  so ;   and  that,  so  far  from  the  directors  objecting, 

they  wrote  to  him  to  say  that  they  would  give  him  further 
information. 

His  conduct  afterwards  was  perfectly  consistent ;  he  persistently 
refused  to  pay  any  more  of  the  allotment  money,  claimed  the  re- 
turn of  the  deposit  which  he  had  paid,  and  defended  the  action 
brought  against  him  by  the  company  for  calls.  I  think,  therefore, 
that  there  has  been  a  consistent  repudiation  of  the  shares,  and 
that  this  was  done  before  the  date  fixed  by  the  directors  for  the 
completion  of  the  contract 

It  was  argued  that  bis  name  was  entered  on  the  register  under 
the  authority  of  his  letter  of  application,  and  that  he  cannot  now 
escape  from  liability  to  the  creditors.  But  the  entries  in  the 
register  are  not  satisfactory.  The  book  is  produced,  and  it  shews 
that  the  entries  could  not  have  been  made  in  chronological  order ; 
and  it  is  inconsistent  with  the  directors'  own  proceedings  to  sup- 
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pose  that  Penleloio's  name  was  entered  before  they  wrote  to  him       L.  JJ. 
the  letter  of  the  11th  of  August.  1869 

I  am  anxious  not  to  throw  any  doubt  upon  those  decisions  which  pentklow's 
have  held  that  persons  who  have  become  members  of  a  company,  ^^"- 
and  who  have  taken  the  chance  of  its  becoming  a  prosperous  con- 
cern, shall  not  afterwards,  in  the  event  of  failure,  be  allowed  to 
escape  from  responsibility,  or  to  defeat  the  claims  of  creditors,  by 
setting  up  some  variance  between  the  prospectus  and  the  memo- 
randum or  articles  of  association,  for  I  entirely  concur  in  the  justice 
of  those  decisions ;  but  this  is  no  case  of  that  kind.  Within  the 
time  limited  PerUdow  repudiated  the  contract,  and  he  has  all  along 
consistently  done  so.  I  think,  therefore,  the  order  of  the  Vice- 
Chancellor  is  right,  and  the  appeal  must  be  dismissed  with  costs. 

Sir  G.  M.  Giffard,  LJ.  : — 

I  am  of  the  same  opinion.  This  case  is  clearly  distinguishable 
from  the  case  of  Odkea  v.  Turqtmnd  (1).  In  that  case  the  trans- 
action was  complete.  It  was  a  contmct  which  the  shareholder 
could  have  avoided,  but  the  directors  could  not.  But  here  the 
contract  was  in  fieri  until  the  10th  of  August,  and  the  company 
might  have  repudiated  it  till  that  date.  Before  that  time  Pentdow 
discovered  that  he  had  been  induced  to  apply  for  the  shares  by 
fraud ;  and  before  the  11th  of  August  he  repudiated  the  contract. 
Nothing  had  been  said  to  lead  him  to  suppose  that  his  name  was 
put  on  the  register.  On  the  contrary,  he  received  this  letter  of  the 
4ih  of  August,  which,  if  it  meant  anything,  postponed  the  allot- 
ment till  the  11th  of  August.  Before  that  date  arrived  he  repu- 
diated the  contract.  But  besides  this,  there  is  no  evidence  that 
his  name  was  on  the  register  before  the  time  when  he  had  repu- 
diated the  contract ;  on  the  contrary,  the  book,  when  produced, 
convinces  me  that  he  was  not  placed  on  the  list  till  after  that 
date.  It  is  not  enough  to  produce  a  book  kept  as  this  book  was, 
containing  an  entry  purporting  to  have  been  made  at  a  particular 
date,  when  the  res  gestse  lead  to  a  different  conclusion. 

On  both  grounds,  therefore — that  Perddow  repudiated  the  con- 
tract, and  that  his  name  was  not  on  the  register  before  such  repu- 

(1)  Law  Rep.  2  H.  L.  325. 
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L.  J  J.       diation — ^I  think  his  name  must  be  removed  fiom  the  list  of  oon- 
1869       tribatories ;  and  the  appeal  must  be  dismissed  with  costs. 


^'c^^^       Solicitors  for  the  Official  Liquidator:  Messrs.  /•  dt  W.  Oah- 
worthy. 
Solicitors  for  Penidow :  Messrs.  BuH  &  Stevens. 


L.JJ.        In  re  ALDBOEOUGH  HOTEL  COMPANY. 

SDIPSOITS  CASE. 


Jan.  21. 
—  Camjpany^^Acceptance  of  Shares — Qualified  Acceptance — Condition  that  Share^ 

holder  should  have  Building  Contract — Attending  Meetings — Waiver, 

5.,  a  builder,  wrote  a  letter  to  the  directors  of  a  botel  company,  stating  that 
in  consideration  of  the  contract  for  making  the  alterations  at  the  hotel  being 
secured  to  him,  he  agreed  to  subscribe  for  300  shares,  and  pay  the  deposit,  as 
soon  as  he  was  satisfied  that  1500  shares,  including  his,  had  been  subscribed 
for,  and  that  the  directors  had  passed  a  resolution  that  he  should  have  the 
contract  for  the  alterations.  The  calls  on  the  shares  were  to  be  set  off 
against  the  amount  due  on  the  contract  The  directors  accepted  the  applica- 
tion on  the  terms  of  his  letter,  and  passed  a  resolution  to  the  effect  required. 
They  then  sent  an  unconditional  notice  of  allotment  of  300  shares  to  /S^  and 
entered  his  name  for  that  amount  on  the  register.  8.  did  not  return  the 
notice  of  allotment ;  but  having  ascertained  that  the  resolution  had  been 
passed  and  1500  shares  taken  up,  sent  in  a  formal  application  and  paid  the 
deposit.  jSTo  further  allotment  was  made  to  S, :  the  certificates  were  not 
delivered  to  him,  nor  was  he  called  upon  to  pay  any  calls.  He  afterwards 
attended  two  meetings  of  shareholders  for  the  purpose  of  sedng  that  the  con- 
tract was  secured  to  him.  Ko  contract  for  alterations  was  ever  prepared, 
and  shortly  afterwards  the  company  was  wound  up  voluntarily : — 

Bdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  First :  that  the 
.contract  to  teke  the  shares  was  conditional  on  8.  having  the  contract  to  make 
the  alterations : 

Secondly :  that  the  condition  was  not  performed  by  the  mere  passing  of  the 
resolution  that  8.  should  have  the  contract : 

Thirdly:  that  8.  had  not  waived  the  condition  by  not  letuming  the 
notice  of  allotment,  or  by  attending  the  meetings  of  shareholders. 

8,  was,  therefore,  held  not  to  be  a  contributory  of  the  company. 

ITTTS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls 
removing  the  name  of  Samuel  Simpson  from  the  list  of  contriba- 
tones  of  the  Aldborauffh  Eoid  Company^  Limited. 
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On  the  23]:d  of  October,  1865,  Simpson^  who  was  a  bailder,       l.  jj. 
wrote  to  the  directors  of  the  company  a  letter  of  that  date  in  the        i869 
following  terms : — '*  In  consideration  of  my  being  secured  the  con-    s„J^j^g 
tract  for  carrying  out  the  alteration?  and  additions  to  the  Aid-       ^^■• 
lorough  Hotel,  and  the  contract  amounting  to  £90U0, 1  hereby 
agree  to  subscribe  for  and  take  300  shares  in  the  company,  and  to 
pay  the  deposit  on  the  said  shares  as  soon  as  the  secretary  of  the 
company  shall  satisfy  me  that  1500  shares  (including  my  300) 
have  been  subscribed  for,  and  that  the  directors  of  the  company 
have  by  resolution  duly  confirmed  agreed  that  I  shall  carry  out 
the  said  alterations  and  additions  upon  the  following  conditions." 

The  conditions  were — (1)  that  Simpson  should  be  paid  in  cash 
on  the  architect's  certificate ;  (2)  that  the  prices  for  the  several 
trades  should  be  fixed  by  a  surveyor  appointed  jointly  by  the 
directors  and  Simpson ;  (8)  that  all  calls  on  the  300  shares  after 
payment  of  the  £1  on  deposit,  including  the  £1  10s.  on  allotment, 
should  be  written  off  the  amounts  coming  to  him  on  the  architect's 
certificates ;  (4)  that  Simpson  should  have  the  right  of  selling  the 
shares  as  soon  as  they  had  been  delivered  to  him. 

The  receipt  of  this  letter  was  acknowledged  by  the  secretary  of 
the  company  in  a  letter  of  the  28th  of  October,  which  was  as  fol- 
lows:— ^**We  hereby  acknowledge  that  your  application  for  300 
shares  in  this  company,  and  your  cheque  for  deposit  on  the  same, 
are  received,  subject  to  the  terms  of  your  letter  of  the  23rd  inst.  to 
the  directors." 

It  appeared  that  the  deposit  was  not  really  paid  till  afterwards, 
as  subsequently  mentioned.  On  the  7th  of  November  the  directors 
passed  a  resolution  that  Simpson  should  have  the  contract  for  carry- 
ing out  the  alterations  and  additions  to  the  hotel  upon  the  terms  of 
his  letter,  and  on  the  same  day  they  allotted  him  300  shares.  On 
the  11th  of  Kovember  notice  of  the  allotment  was  sent  to  Simpson, 
and  was  handed  by  him  to  Mr.  Mwrkby,  his  solicitor,  who,  on  his 
behalf,  declined  to  accept  the  allotment  until  he  had  inspected  the 
books  of  the  company.  On  the  17th  of  November,  Mr.  Markby  as- 
certained by  inspection  of  the  books,  that  the  directors  had  passed 
the  above-mentioned  resolution,  and  that  1500  shares,  including 
the  300  allotted  to  Simpson,  had  been  subscribed  for ;  and,  accord- 
ingly, on  the  18th  of  November,  Simpson  made  a  formal  appli- 
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Lb  jj.      catioa  for  the  shares,  and  paM  £3(X»  to  the  companT*^  bankers  as  a 
IMD       depoait  of  £1  on  each  of  them.    Xo  further  notice  of  the  allot- 
Fomos'a     nient  was  sent  to  him,  and  he  neither  receired  nor  applied  for 
^^       certificates  of  the  shares. 

Immediately  on  the  allotment  of  the  shares  Simj/sons  name  was 
entered  on  the  register,  and  the  nomber  of  his  diazes  was  sabse- 
qnently  entered,  aiMl  his  name  still  remained  on  the  register  when 
the  company  was  wound  np. 

Shortly  after  the  allotment  the  architect  was  instmctel  by 
the  directors  to  make  drawings  of  the  proposed  alterations  in  the 
hotel  for  the  porpose  of  preparing  a  contract ;  and  Simp&m  pre- 
pared estimates  of  the  work  to  be  done ;  bot  the  directors  foond 
it  impracticable  to  carry  oat  the  alterations  as  proposed,  in  conse- 
quence of  the  circnmstances  of  the  company,  and  no  contract  was 
ever  drawn  up.  Simpson,  however,  did  yarioas  works  for  the  com- 
pany, for  which  he  received  sums  amounting  to  £619.  Notices 
were  sent  to  Simpton  of  the  meetings  of  the  shareholders,  and  he 
attended  two  of  them,  at  which  the  subject  of  the  contract  was 
expected  to  be  considered ;  but  he  was  not  called  on  to  pay  the 
remainder  of  the  allotment  money,  or  any  of  the  subsequent  calls 
which  were  made. 

In  January,  1867,  the  company  passed  and  confirmed  resolutions 
for  its  voluntary  winding  up,  and  in  February,  1867,  the  winding- 
up  was  ordered  to  be  continued  under  the  supervision  of  the  Court. 

Simpson's  name  was  placed  upon  the  list  of  contributories  for 
300  shares,  but  the  Master  of  the  Bolls  ordered  it  to  be  removed 
from  the  list    From  this  decision  the  liquidator  appealed. 

Mr.  Swanslan,  Q.C.,  and  Mr.  ChiUy,  for  the  Appellant : — 

The  contract  in  this  case  was  not  conditional  as  in  FeUatfs 
Case  (1).  It  was  an  absolute  contract  to  take  the  shares,  accom- 
panied by  a  collateral  agreement  that  Simpson  should  have  the 
building  contract.  The  stipulations  which  Simpson  made  when 
he  applied  for  the  shares  were : — First,  that  a  resolution  should 
be  passed  by  the  directors  that  he  should  have  a  building  con- 
tract to  a  certain  amount ;  and,  secondly,  tliat  1200  shares  should 
be  taken  up  besides  those  which  he  applied  for.  Both  these  terms 
(1)  LawKq).2Ch.627. 
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were  complied  with,  and  Mr.  MarJeby,  his  solicitor,  was  satisfied       L  JJ. 
hj  inspection  of  the  books  that  this  was  the  case,  before  the  de-       1869 
posit  was  paid  and  the  shares  allotted.    Simpson's  name  was  then    Simpbom'b 
entered  on  the  register,  and  he  became  the  dominus  of  the  shaies,       2^ 
and  might  have  sold  them  in  the  market    He  cannot  now  evade 
his  liability  to  creditors  by  repudiating  them.    The  case  is  governed 
by  ElkingiofCs  Case  (1),  from  which  it  differs  only  in  the  circum- 
stance that  Elhington  was  called  upon  to  pay  calls  which  Simpson 
was  not  required  to  do ;  but  that  was  in  part  performance  of  the 
contract^  by  which  it    was  stipulated  that  the  calls   should  be 
set  off  against  any  money  that  might  be  owing  to  him  for  the 
works. 

[Sir  C.  J.  Selwyn,  L.J. : — Suppose,  immediately  after  Simpson 
had  paid  his  deposit,  the  directors  had  passed  a  second  resolution 
that  no  alterations  at  all  should  be  made.  Do  you  say  that  he 
would  have  been  still  bound  to  take  the  shares.] 

He  would  still  have  been  a  shareholder.  He  might  have  had  a 
remedy  against  the  company  for  breach  of  their  agreement ;  but 
if  he  allowed  his  name  to  remain  on  the  register  he  would  be  a 
contributory.  There  was  not  an  entire  failure  of  consideration 
for  his  taking  the  shares ;  for,  in  the  first  place,  the  shares  them- 
selves, which  at  that  time  were  considered  valuable,  were  the  con- 
sideration for  the  contract ;  and,  in  the  second  place,  he  did  per- 
form works  for  the  company  to  the  amount  of  £619. 

We  also  contend,  that  if  the  contract  to  take  the  shares  was 
conditional,  Simpson  waived  the  performance  of  the  condition  by 
attending  the  meetings  as  a  shareholder. 

Mr.  Jessel,  Q.C.,  Mr.  Roscbwffh,  Q.C.,  and  Mr.  /.  Kaye,  for 
Simpson,  were  not  called  on. 

Sir  C.  J.  Selwyn,  L.J. : — 

Two  questions  are  involved  in  this  case.    First,  whether  the 
contract  to  take  the  shares  was  conditional ;  secondly,  if  so,  whether 
the  condition  was  complied  with. 
The  first  of  these  questions  is  clearly  stated  by  Lord  Cairns^  in 

(1)  Law  Rep.  2  Ch.  511. 
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L.  JJ.      his  judgment  in  EEkingtan^s  Cow  (1),  where  he  says :  ^  The  real  point 
1869       for  determination  in  this  case  might  be  said  to  be  this :  did  Messrs. 
BiuFflOK's    Elkinfftan  intend  and  agree  to  become  members  and  shareholders  in 
^^^      praesetUiy  with  a  collateral  agreement  as  to  what  should  be  the  eflTect 
of  their  so  becoming  shareholders  ?  or,  on  the  other  hand,  did  Messrs. 
WkingUm  agree  that  if  and  when  a  certain  preliminary  condition 
should  be  performed,  and  not  otherwise,  they  would  become  mem- 
bers and  shareholders?" 

In  the  present  case  the  same  questions  apply,  and  they  seem  to 
me  to  be  satisfactorily  answered  by  the  two  letters  of  the  23rd 
and  28th  of  October,  1865.  The  first  letter  is  as  follows :—  [His 
Lordship  read  the  letter.]  The  whole  transaction  is  based  upon 
these  words :  "  in  consideration  of  my  being  secured  the  contract 
of  carrying  out  the  alterations  and  additions  to  the  hotel,  and 
the  contract  amounting  to  £9000,  I  hereby  agree  to  subscribe. 
Then  follows  the  letter  of  the  secretary,  on  the  28th  of  October, 
acknowledging  that  the  application  was  received  ^  subject  to  the 
terms  of  your  letter  of  the  23rd  instant."  We  have,  therefore,  the 
application  proposed  as  a  conditional  contract,  and  accepted  by  the 
directors  as  conditional.  We  also  find,  that  throughout  the  subse- 
quent transactions  all  parties  acted  as  if  the  contract  was  condi- 
tional. It  is  true  that  there  was  an  allotment,  and  that  SimpwrCs 
name  was  entered  on  the  register ;  but  he  was  never  asked  to  pay 
any  calls  on  the  shares.  It  was  argued  that  this  was  in  part  per- 
formance of  the  contract.  But  the  condition  of  his  letter  was 
that  the  calls  were  to  be  set  off  against  the  amount  due  for  works 
done,  and  payable  under  the  architect's  certificate,  whereas  there 
were  no  such  works,  and  no  architect's  certificate ;  therefore  what 
took  place  could  not  have  been  in  part  performance  of  the  contract. 
And  although  Simpson  retained  the  letter  of  allotment  and  handed 
it  to  his  solicitor,  he  did  not  apply  for  the  certificates  of  the  shares. 
He  had  a  right  to  assume,  at  that  time,  that  the  directors  would 
carry  the  agreement  into  effect;  and  his  retaining  the  letter  of 
allotment  was  not,  therefore,  inconsistent  with  his  considering  the 
contract  conditional.  If,  indeed,  he  had  done  anything  inconsistent 
with  this  supposition — if  he  had  applied  for  the  certificates,  or 
parted  with  the  shares  in  the  market — ^he  might  have  been  in  a 
(1)  Law  Rep.  2  Oh.  522. 
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different  position ;  but  he  did  nothing  of  the  kind.    The  fact  of      L.  JJ. 
his  attending  ,the  meetings  is  not^  in  my  opinion,  important,  as        i869 
he  went  there  for  the  purpose  of  watching  the  proceedings  with     snsnas'B 
regard  to  the  building  contract  ^^ 

We  come,  therefore,  to  the  second  question,  whether  the  con« 
dition  has  been  performed.  The  condition  was,  that  Simpson 
should  have  the  contract  to  make  alterations  and  additions  in  the 
hotel ;  none  were  specified ;  they  were  left  indefinite,  except  that 
they  were  to  amount  to  £9000.  It  is  obvious  that  the  directors 
were  the  persons  to  judge  what  works  were  to  be  done,  and  that 
something  had  to  be  done  by  them  before  the  contract  could  be 
placed  in  his  hands.  The  liquidator  contends  that  the  resolution 
was  the  only  thing  to  which  Simpson  looked.  But  the  directors 
were  to  take  the  next  step  by  determining  what  the  alterations 
were  to  be,  and  it  is  unreasonable  to  contend  that  they  had  per* 
formed  the  condition  when  they  had  passed  no  further  resolution. 
Suppose,  as  I  suggested  durmg  the  argument^  they  had  passed  a 
resolution  that  there  should  be  no  alterations  at  all,  could  it  be 
contended  that  the  condition  had  been  performed  ?  Tried  by  this 
test  it  is  dear  that  until  some  subsequent  step  the  resolution  that 
was  passed  was  a  nullity.  I  am,  therefore,  of  opinion  that  the 
condition  on  which  Simpson  agreed  to  take  the  shares  was  never 
performed,  and  that  the  case  falls  within  the  class  of  cases  of 
which  Pdlatfs  Case  (1)  is  an  example,  and  that  Simpson  never 
became  a  shareholder  of  the  company.  The  appeal  must,  there- 
fore»  be  dismissed  with  costs. 

Sib  G.  M.  Giffard,  L.  J. : — 

I  concur  in  the  opinion  of  the  Master  of  the  Bolls  and  the  Lord 
Justice.  There  appear  to  me  to  be  three  questions  in  this  case ; 
first,  was  there  a  condition  annexed  to  the  contract?  secondly, 
was  it  performed  ?  thirdly,  was  it  waived  ? 

As  to  the  first  question  I  have  no  doubt  that  there  was  a  con- 
dition. The  whole  matter  must  be  referred  to  the  letter  of  the 
23rd  of  October,  and  to  the  expectation  which  Simpson  had  that 
the  terms  of  that  letter  would  be  performed.    That  letter  contains 

(1)  Law  Rop.  2  Ch,  527. 
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L.  jj.       a  difftinct  Btipnlation  that  theie  was  to  be  a  building  contract  for 

1809       the  alterations  at  the  hotel.    Then  was  this  stipulation  performed? 

SiMTTOT's    ^^  ^^  argaed  that  it  was  performed  by  passing  the  resolution  of 

^j^       the  7th  of  NoTember.     But  what  does  the  secretary  say  ?     He 

states  in  his  affidavit  that  it  was  intended  to  go  on  with  the 

alterations^  and  that  the  architect  had  been  instructed  to  make 

drawings  of  the  alterations  for  the  purpose  of  preparing  a  contract; 

but  the  contract  was  never  prepared.    It  is  clear^  therefore,  that 

there  was  a  condition,  and  that  it  was  never  performed ;  and  that  the 

case  is  similar  to  TeUatSs  Case  (1),  and  not  to  ElkingtofCs  Case  (2). 

With  respect  to  the  third  question,  I  am  of  opinion  that  Simpson's 

attendance  at  the  meetings  for  the  purpose  of  taking  care  that  the 

contract  for  the  works  was  secured  to  him,  had  no  effect  in  waiving 

the  condition,  and  that  his  name  must,  therefore,  be  removed  from 

the  list  of  contributories. 

Soh'citors  for  the  Liquidator :  Messrs.  LinklaierSy  Bdchwood,  & 
Addison. 
Solicitors  for  Simpson :  Messrs.  Maynard,  Son,  &  Co. 
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L.  0.  PICKETT  V.  PACKHAM. 

J^  Freehold  or  Lecuehold — Presumption. 

By  an  indenture  of  lease  dated  1598  a  farm  was  demised  for  1000  yean, 
with  a  covenant  by  the  lessor  to  convey  the  fee  simple  to  the  lessee  within 
five  years  if  required.  The  farm  was  assigned  as  a  leasehold  in  1777,  since 
which  time  it  had  been  three  times  devised  as  freehold,  and  on  the  Court 
rolls  of  the  manor  of  which  the  farm  formed  part  the  land  was  called  free- 
hold:— 

Beldf  that,  under  the  circumstances,  it  remained  leasehold  as  between  the 
heir  and  the  administrator  of  an  intestate  owner. 

Order  of  the  Master  of  the  Rolls  varied. 

Jeffreys  v.  Macfiu  (3)  distinguished. 

JdT  an  indenture  of  letwe  dated  the  2l8t  of  March,  1598,  Oeorge 
Ooreing  did  demise  a  farm  called  Longs  to  Stephen  OcJcenden,  his 

(1)  Law  Rep.  2  Ch.  527.  (2)  Law  Rep.  2  Ch.  511. 

(3)  29  Beav.  344. 
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executors,  administrators,  and  assigns,  for  1000  years,  yielding       L.  o. 
yearly  onto  George  Qoreing,  his  heirs  and  assigns,  the  sum  of  48.         1868 
and  paying  to  the  said  George  Goreing,  his  heirs  and  assigns^  lords     pi^^^ 
of  the  manor  of  Hurstpierpoini,  after  the  death  of  every  tenant  and 
at  every  alienation,  one  heriot  and  one  year's  rent  in  the  manner 
of  a  relief.    And  the  indenture  contained  a  coYenant  by  George 
Goreing,  during  the  space  of  fiye  years  then  next  ensuing,  at  the 
request  and  cost  of  Ockendeny  to  do  any  act  for  further  assurance 
for  the  tenure  aforesaid,  or  otherwise  for  the  conyeyance  of  the  fee 
simple  of  the  premises  to  OckendeUy  his  heirs  and  assigns,  as  by 
him  should^be  reasonably  required. 

In  1700,  1718,  and  1722,  this  property  had  been  assigned  as 
leasehold,  and  by  a  deed  dated  the  2nd  of  July,  1777,  it  was 
assigned  to  John  Lindjield  for  the  residue  of  the  term  of  1000 
years. 

In  1779  John  Lindjield,  by  his  will,  demised  all  the  residue  of 
his  estate,  real  and  personal,  unto  his  brother,  William  lAndfidd. 
In  1806  William  Lindjield  devised  to  John  Piekett  and  his  hein^ 
''  all  the  premises  called  LongSy^  charged  as  therein  mentioned.  In 
1829  John  Pickett  devised  Longs  by  name  to  Henry  Pickett,  his 
heirs  and  assigns,  charged  as  in  the  said  will  mentioned.  In  1836 
Henry  Pickett  devised  '' his  farm,  called  Longa"  to  his  son,  John 
Pickett,  his  heirs  and  assigns.  John  Pickett  died  intestate  in  1861, 
and  on  his  death  Edtvard  Pickett  entered  into  possession  as  heir-at- 
law,  and  afterwards  died,  leaving  C.  Packham  his  executor  and 
devisee  in  trust. 

A  question  then  arose  between  PackJkxm,  as  representing  the 
heir-at-law  of  John  Piekett,  and  W.  V.  Pickett,  the  administrator 
of  John  Piekett,  and  the  next  of  kin  of  John  Pickett,  as  to  whether 
this  farm  was,  under  the  circumstances,  freehold  or  leasehold. 
Several  entries  in  the  Court  rolls  of  the  manor  were  found,  shew- 
ing that  the  farm  had  always  been  called  a  freehold  by  the  lord 
and  the  homage ;  and  it  was  contended  on  behalf  of  those  claiming 
under  the  heir-at-law  that  a  conveyance  of  the  fee  must  be  pre- 
sumed to  have  been  made  in  pursuance  of  the  covenant  in  the 
deed  of  1598. 

The  Master  of  the  EoUs  held  the  &rm  to  be  freehold,  and  the 
administrator  and  next  of  kin  of  John  Packham  appealed. 
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L.  0.  Mr.  W.  M.  James,  Q.C.,  Mr.  Watt&r,  and  Mr.  Droop,  for  the 

1868       Appellants : — 

PioKSTT         It  has  been  argued  that  a  base  fee  has  been  created  bj  the 

PAcniAM.    owners  of  this  land,  but  there  can  be  no  such  thing.    The  entries 

""~        on  the  Court  rolls  are  idle,  and  were  only  meant  to  remind  the  lord 

of  the  heriot.    The  farm  has  only  been  treated  as  freehold  in  wills, 

and  the  land  would  pass  by  them  whether  freehold  or  leasehold. 

The  character  of  land  cannot  be  changed  in  this  manner. 

Mr.  Sofdhgaie,  Q.C.,  and  Mr.  Bridawe,  for  parties  in  the  same 
interest 

Mr.  Oardiner  (with  him  Mr.  Jessd,  Q.C.,),  for  Paekhan^  repre- 
senting the  heir  of  John  Pickett : — 

If  this  land  had  been  leasehold  Eewry  PieketPs  executors  would 
have  entered  and  not  the  devisee.  The  entries  in  the  Court  roll 
are  clear,  and  shew  that  the  lord  must  have  conveyed  the  fee: 
Jeffrey  v.  JlfocAu  (1)  is  a  strong  authority  in  our  favour.  For  sixty 
years  this  land  has  been  treated  by  the  owners  as  freehold. 

Lord  Cairns,  L.O. : — 

I  have  no  doubt  whatever  about  this  case.  I  do  not  mean 
to  express  any  opinion  whether  the  facts  in  Jeffreys  v.  Maehu 
warranted  the  conclusion  arrived  at  in  that  case  or  not,  for  they 
seem  to  be  very  widely  different  from  the  facts  in  this  case. 

In  July,  1777,  we  have  the  predecessor  in  title  of  John  PiekeU, 
the  intestate  in  this  cause,  distinctly  acknowledging  and  admitting 
that  he  was  dealing  for  the  remainder  of  a  term  in  the  property, 
that  he  was  buying  it  and  taking  an  assignment  of  it,  and  that  the 
title  which  he  was  thus  acquiring  to  the  property  was  the  title  of 
a  termor,  and  recognising  the  origin  of  that  term  as  being  in  the 
year  1598  by  virtue  of  the  lease  which  was  made  that  year.  Then 
there  was  a  general  gift  in  1779  by  John  Lindjiddy  by  which 
the  property  passed  to  WiUiam  Lindfidd,  and  in  1806,  WiBiam 
Lindfield  devised  it  to  John  Pickett.  There  is  no  doubt  that  the 
property  passed,  because  the  testator  used  terms  which  identify 

(1)  29  Beay.  344. 
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the  &rm  he  was   speaking  of,   but  I    cannot  take  this  as  any       L.  c. 
evidence  that  the  property  had  assumed  any  different  character        ises 
since  it  had  been  purchased.    In  the  same  way  in  1829  and  1836     Pi^^^ 
the  various  devises  treating  it  as  freehold  are  devises  by  persons 
who  all  claimed  under  the  John  Lindfield  who  had  bought  the 
property  for  the  remainder  of  the  term,  and  all  derived  their  title 
from  him. 

During  those  periods  and  at  several  different  epochs  it  is  said 
that  there  were  entries  in  the  Court  roll  with  reference  to  the 
rent  and  heriot  and  the  services  rendered  with  respect  to  these 
lands.  Now,  it  appears  to  me  that  those  entries  in  the  Court  roll 
are  as  much  at  variance  with  the  theory  that  would  make  this  land 
freehold  as  with  the  theory  that  would  make  it  leasehold,  because 
if  a  presumption  arises  that  the  covenant  in  the  deed  of  1598  to 
assure  the  fee  simple  within  five  years  was  complied  with,  then 
the  fee  simple  would  have  been  conveyed  to  Ockenden,  but  then 
there  would  have  been  an  end  to  rent,  and  services,  and  heriots, 
and  to  all  the  things  mentioned  in  the  Court  roll.  Therefore  it 
seems  to  me  that  the  entries  in  the  Court  roll  are  entirely  incon- 
sistent with  the  presumption  that  any  fee  simple  was  conveyed 
to  Ockenden,  and  although  they  are  not  quite  consistent  with  the 
demise  made  by  the  deed  of  1598,  still  there  is  no  difficulty  in 
accounting  for  their  being  made,  because  so  long  as  the  demise 
continued  there  was  a  rent  reserved,  and  a  heriot  to  be  paid, 
and,  therefore,  notico  of  thoso  payments  and  of  that  reservation 
was  taken  on  the  Court  roll.  I  do  not,  therefore,  attach  to  the 
entries  on  the  Court  roll  between  the  year  1777  and  the  death  of 
John  Piekdt,  sufficient  weight  to  countervail  the  difficulties  of  pre- 
suming a  conveyance  in  fee  simple,  and  of  countervailing  the 
express  wording  of  the  original  lease  and  of  the  assignment  of 
1777. 

Then,  going  back  to  the  original  lease  of  1598,  we  find  that  it 
was  dealt  with  as  a  subsisting  lease  in  1700,  in  1718,  and  in  1722, 
by  proper  assignments  of  the  1000  years'  term.  The  lease,  there- 
fore, was  acted  on  for  a  century  and  a  quarter  at  intervals  after  the 
time  it  was  made,  and  rent  was  paid  aU  the  time  upon  a  footing 
which  could  only  be  that  of  the  lease.  It  would  seem  to  me  a 
violent  presumption  in  that  state  of  things  to  hold  that  the  tenure 
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li.  0.       created  by  a  deed  of  lease  had  been  turned  in  some  way  or  other 
1868        into  a  tenure  by  freehold. 
FzCTXTT         With  all  respect  to  the  Master  of  the  Bolls,  I  think  that  the 
property  is  proYed  to  be  of  leasehold  tenure,  and  the  order  made 
must  be  varied  accordingly. 

Solicitors  for  the  Appellants :  Messrs.  Paliner  <&  BuU. 
Solicitors  for  the  Bespondents :  Messrs.  Hopwood  &  Sons. 


V. 

Paokham. 


L.  c.  ATTORNET-GENEBAL  v.  ELY,  HADDENHAM,  AND 

1869  SUTTON  BAILWAY  COMPANY. 


JaiiJlO,  11.  BaUway^  Clauses  Act,  1845,  m.  16,  46,  53,  56— XewZ  Crcs»in^f—PMic 

Convenience — Attorney'  General, 

If  a  railway  croBses  a  highway  without  diverting  it,  a  bridge  most  be  made 
for  the  highway  over  or  under  the  railway,  acoording  to  sect  46  of  the  Railways 
Clauses  Act,  1845,  but  the  highway  may  be  diverted,  under  sects.  16,  53, 
and  56,  to  a  place  where  there  is  a  level  crossing,  if  the  road  so  diverted  will 
be  more  convenient  than  a  bridge. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

xHE  £7y,  Haddenham^  and  Sutton  Bmhoay  Company  were,  by 
their  special  Act,  empowered  to  carry  their  railway  across  the  turn- 
pike road  leading  from  Ely  to  Carnbridgey  by  a  level  crossiDg.  The 
line  of  railway  also  crossed  a  road  leading  from  Thetford  to  Orunfy 
Fen^  not  £sur  from  the  place  where  the  level  crossing  over  the  turn- 
pike road  would  be  made.  The  railway  company,  therefore,  diverted 
the  Orunty  Fen  road,  taking  it  for  some  distance  parallel  to  the 
railway;  then  across  the  railway  at  the  above-mentioned  level 
crossing,  and  then  back  into  the  line  of  the  Orunty  Fen  road ;  the 
altered  road  being  altogether  about  150  yards  longer  than  the  old 
road,  and  making  two  sharp  turns. 

This  information  was  filed  at  the  relation  of  ten  inhabitants  of 
Thetford,  owning  land  in  Orunty  Fen,  and  prayed  that  the  rail- 
way company  might  be  restrained  from  obstructing  the  Orunty 
Fen  road,  or,  at  any  rate,  from  obstructing  it  until  they  had  made 
another  road  equally  convenient ;  and  that  they  might  be  ordered 
to  construct  all  necessary  bridges  and  other  works. 
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The  whole  country  was  on  a  dead  level,  and  the  company  pro-       L.a 
<laced  evidence  that  the  Orunty  Fen  road  was  not  so  much  used  by       1869 
persons  going  to  Onmty  Fen  as  by  persons  going  from  Thetford  to   ATToranr- 
My  or  Cambridge,  and  that  the  arrangement  they  had  made  was     <^«^a^ 
more  convenient  for  the  public  than  that  which  the  relators  pro-       ^^^, 
posed,  which  would  take  the  road  over  a  bridge  at  least  seventeen  and  Scttok 
feet  high.    It  appeared  that,  according  to  the  plans  deposited  by  the  ^^^^J^  ^* 
-company,  the  railway  would  have  had  two  level  crossings,  one 
■across  the  turnpike  road  as  altered,  and  the  other  across  the  Qrunty 
Fen  road.    The  Board  of  Trade,  however,  refused  to  sanction  two 
level  crossings,  unless  the  company  kept  a  man  to  attend  to  each, 
and  the  company  thereupon  agreed  with  the  trustees  of  the  turn- 
pike road  to  divert  the  turnpike  road  to  the  south  of  the  line,  and 
then  diverted  the  Grunty  Fen  road  to  the~  north  in  the  manner 
complained  of,  and  so  carried  both  roads  across  at  one  level  cross- 
ing. 

The  Master  of  the  Bolls  dismissed  the  information  on  the  ground 
that  a  bridge  over,  or  a  tunnel  under,  the  railway  would  be  more 
inconvenient  than  the  actual  arrangement.  The  case  is  reported  (1), 
where  the  &cts  of  the  case  are  more  fully  stated. 

The  Attorney-General  appealed. 

Mr.  Je9»dy  Q.C.,  and  Mr.  O.  N,  CoU,  for  the  Appellant  :— 

The  Court  has  nothing  to  do  in  a  case  like  this  with  the  conveni- 
ence of  the  public,  but  must  decide  on  the  law  as  applicable  between 
the  parties :  Baphael  v.  Thames  VaUey  BaUway  Company  (2).  The 
Master  of  the  Bolls  has  said  that  the  Attomey-Greneral  may  pro- 
ceed at  Law,  but  the  Crown  may  proceed  in  any  Court,  a  Court 
of  Equity  is,  therefore,  bound  to  decide  in  this  case,  and  cannot 
leave  the  parties  to  their  remedy  at  Law :  Dan.  Chancery  Prac- 
tice (3).  The  company  have  no  right  to  stop  up  a  road,  but 
must  carry  it  either  over  or  under  the  railway  by  sect.  46  of  the 
Bailways  Ganses  Act,  1845.  Here  they  have  actually  stopped  up 
one  road  and  say  they  have  given  us  another  road.  Sect.  53  of 
the  Railways  Clauses  Ad,  1845,  does  not  apply,  and  sect.  46 
compels  the  company  to  make  a  bridge. 

(1)  Law  Rep.  6  Eq.  106.  (2)  Uw  Rep.  2  Ch.  147, 150. 

(3)  3rd  Ed.  p.  6. 

^2  I 
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L.O.       '    Sir  Richard  BaggaUay,  Q.C.,  and  Mr.  Dryden,  for  the  com- 
1869       pany : — 


AiTOBXKY-       The  company  have  a  right  to  cross  this  road,  and  must  do  so 

GrBNEBAIi  *         •'  o 

I,.  either  in  the  way  proposed  or  by  a  bridge.     There  can  be  no  doubt 

Haddenham  ^  ^  *^®  balance  of  convenience,  and  the  relators  only  wish  to 
.AWD  Sutton   extort  something  from  the  company.    Sect.  16  of  the  BaUways^ 

'  Clauses  Act,  1845,  gives  us  power  to  divert  the  road :  BangeJey  v. 

Midland  Batlway  Company  (1),  and  the  Court  must  look  to  the 
convenience  of  the  public. 

[The  Lord  Chancellob  : — ^The  relators,  in  fact,  say  that  the 
company  must  give  them  what  they  are  by  law  entitled  to,  or  else 
something  which  will  suit  them  better.  It  does  not  follow  that 
the  Court  will  not  give  effect  to  such  a  claim.] 

Even  if  there  has  been  a  slight  excess  of  power  by  the  rail- 
way company,  they  are  a  public  body,  and  have  a  public  dut}" 
to  perform,  and  the  Court  will  exercise  its  discretion  as  to  in- 
terfering. The  sections  of  the  Bailways  Clauses  Ad  must  be 
considered  separately.  Sects.  16,  46,  and  53,  give  us  three  alter- 
natives, and  we  have  taken  one.  This  is  a  suit  by  the  Attorney- 
General  on  behalf  of  the  public,  and  the  Court  must  look  to  the 
public  convenience.  The  traffic  from  Thetford  to  Orunty  Fen 
is  very  small,  and  for  every  other  purpose,  such  as  going  from 
Thetford  to  Cambridge  or  Ely,  the  road  as  altered  is  more  con- 
venient. 

Mr.  Colt,  in  reply  : — 

Sects.  16  and  53  refer  to  a  temporary  diversion  only,  and,  at  any 
rate,  sect.  46  is  clear,  and  cannot  be  got  over.  The  plans  proposed 
by  the  company  shewed  a  level  crossing  over  the  line  of  our  road^ 
to  which  the  relators  do  not  object.  If  they  had  been  aware  that 
this  diversion  was  intended,  they  might  have  opposed  the  bill. 
Whether  the  traffic  to  Grunty  Fen  is  large  or  small,  the  owners 
.  of  land  in  it  are  not  to  be  deprived  of  their  rights  because  a  rail- 
way has  been  made,  and  because  the  plan  proposed  will  be  more 
convenient  to  other  people. 

(1)  Law  Rep.  3  Ch.  306. 
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LoBD  Hathebley,  L.C. : —  L.  c. 

I  have  examined  the  different  sections  of  the  BaUways  Glomes        ^^^ 


Aet^  and  it  appears  to  me  that  there  is  a  mode  by  which  they   Attornet- 
can  be  Tory  well  reoonciled,  if  reconciliation  be  needed.    By  the 


V 

Ely, 


16th  section  the  Legislature  has  conferred  large  powers  upon  haddesham 
railway  companies  in  dealing  with  public  roads^  but  has  made  those  ^^^  Suttojt 
powers  subject  to  the  other  provisions  in  the  Act,  and  to  the  pro-  «— 
visions  in  the  special  Act  By  this  section  the  company  is  em* 
powered  to  divert  or  alter,  as  well  temporarily  as  permanently, 
the  course  of  any  roads,  streets,  or  ways,  or  to  raise  or  sink  the 
level  of  any  roads,  streets,  or  ways,  in  order  the  more  conveniently 
to  carry  the  same  over,  or  under,  or  by  the  side  of  the  railway,  as 
they  may  think  proper. 

Then  the  46th  section,  to  which  those  powers  are  subjected, 
says :  "  If  the  line  of  the  railway  cross  any  turnpike  road  or  public 
highway,  then  (except  where  otherwise  provided  by  the  special 
Act)  either  such  road  shall  be  carried  over  the  railway,  or  the 
railway  shall  be  carried  over  such  road,  by  means  of  a  bridge  of 
the  height  and  width,  and  with  the  ascent  and  descent,  by  this  or 
the  special  Act  in  that  behalf  provided." 

What  seems  to  me  to  have  been  intended  by  the  Legislature, 
taking  the  two  clauses  together,  is,  that  if  the  company,  in  making 
the  railway  and  carrying  it  along  its  course,  are  obliged  either  to 
carry  it  over  or  under  or  alongside  a  road,  then  in  constructing 
the  line  they  shall  have  the  power  of  diverting  the  road  for  all 
or  any  of  those  purposes.  They  may  carry  it  parallel  with  the 
railway,  and  on  a  level  with  it,  for  a  certain  distance,  so  as  to 
pass  the  railway  afterwards,  where  they  would  not  be  prevented  by 
the  46th  section.  The  46th  section  was  intended  to  grant  protec- 
tion to  the  public  against  the  railway  crossing  public  roads  at  a 
level ;  and  there  is  nothing  to  prevent  the  company  from  perma- 
nently diverting  a  road  under  the  powers  of  the  16th  section  so  as 
to  bring  the  crossing  to  a  point  where  the  levels  would  be  more 
suitable  for  a  bridge  or  tunnel,  or,  as  in  this  case,  to  a  point  where 
a  level  crossing  is  permitted  by  the  special  Act  For  instance, 
where  the  railway  meets  a  very  iU-made  country  road  which  pursues 
an  extremely  tortuous  course,  it  would  be  very  absurd  for  the 
railway  to  cross  that  road  and  recross  it  at  every  turn.    In  that 
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L.  0.  case  the  oompanj  wouldy  under  the  16th  section,  divert  the  road 

1869  by  carrying  it  parallel  and  always  on  one  side  of  the  railway^. 

Attobsbt-  ^^*^  ^*  came  to  a  place  where  it  was  necessary  to  carry  it  across- 

Gknkral  in  order  to  complete  the  arrangement  for  traffic.    In  some  cases- 

Ely,  they  might  so  widen  and  divert  the  road  as  not  to  cross  it  at  all^ 
Haddekham, 


AND 


SuTToy  t^d  that,  of  course,  would  be  much  better. 


Bailwat  Co.  Then  as  to  the  53rd  and  the  following  sections,  they  run  thus :  "  If 
in  the  exercise  of  the  powers  by  this  or  the  special  Act  granted^, 
it  be  found  necessary  to  cross,  cut  through,  raise,  sink,  or  use  any 
part  of  any  road,  whether  carriage-road,  horse-road,  tram-road,  or 
railway,  either  public  or  private,  so  as  to  render  it  impassable  for, 
or  dangerous  or  extraordinarily  inconvenient  to,  passengers  or  car- 
riages, or  to  the  persons  entitled  to  the  use  thereof,  the  company^ 
shall,  before  the  commencement  of  any  such  operations,  cause  a 
sufficient  road  to  be  made  instead  of  the  road  to  be  interfered  with,, 
and  shall,  at  their  own  expense,  maintain  such  substituted  road  in 
a  state  as  convenient  for  passengers  and  carriages  as  the  road  so 
interfered  with,  or  as  nearly  so  as  may  be."  That  seems  to  refer 
to  the  two  cases  of  permanent  as  well  as  temporary  work ;  and,  in 
each  case  special  remedies  are  provided  by  the  54th  and  55th 
sections  in  case  of  default.  Then  the  56th  section  provides  that 
if  the  road  so  interfered  with  can  be  restored  compatibly  with  the 
formation  and  use  oi  the  railway,  it  shall  be  restored ;  and  if  it 
cannot  be  restored  completely,  there  is  to  be  a  substituted  road. 

The  Act,  in  fact,  says  this :  If  you  require  to  divert  a  road  and 
carry  it  parallel  to  your  railway  without  interfering  with  the  traffic 
along  it,  and  lead  it  on  fairly  and  reasonably  to  its  terminus,  instead 
of  crossing  it  over  and  over  again,  you  are  at  liberty  to  do  so ;  but 
if  you  do  not  choose  to  do  so,  then,  according  to  the  46th  section,, 
every  time  you  cross  the  road  you  must  make  a  carriage  road  over 
or  under  the  railway.  If  you  take  a  part  of  the  road  and  use  it 
permanently  as  part  of  the  railway,  then,  under  the  56th  section^ 
you  must  make  a  new  road  as  convenient  as  may  be. 

It  was  argued  that  this  road  was  scarcely  used  as  a  road  to 
GrufUy  Fen,  and  was  only  used  as  a  road  to  My,  but  it  is  clear 
that  the  Chrunhf  Fen  road  was  a  road  which  persons  were  always 
entitled  to  use  before  the  turnpike  road  was  thought  of,  and  those 
who  used  it  cannot  be  told  that  they  are  accommodated  by  the  Efy 
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load,  or  that  they  are  less  numerous  than  those  who  go  by  the       L.  0. 
public  road  to  Ely.    The  rights  of  those  going  to  Qrunty  Fm       1S69 
cannot  be  destroyed  on  the  plea  of  giving  additional  benefits  to   att^kxt- 
those  going  in  another  direction.    As  to  the  argument  that  the    ^^^""^ 
Attorney-General  represents  the  whole  public,  he  represents  the       ^V, 
whole  public  in  this  sense,  that  he  asks  that  right  may  be  done  and  Suttok 
and  the  law  observed     The  law  is  not  observed  by  giving  ad-  ^'^^^^^ 
vantages  to  persons  going  to  Ely  to  the  detriment  of  those  going 
to  Gruniy  Fen.     The  question  is,  whether  what  has  been  done 
has  been  done  in  accordance  with  the  law ;  if  not,  the  Attomey- 
Greneral  strictly  represents  the  whole  of  the  public  in  saying  that 
the  law  shall  be  observed. 

Having  laid  down  what  I  conceive  to  be  the  reasonable  interpre- 
tation of  the  Act,  I  will  apply  it  to  the  facts.  The  company  have 
arrived  at  a  point  where  four  roads  meet,  and  as  regards  the  Ely 
road,  it  is  not  disputed  that  they  have  acted  consistently  with  the 
law  and  in  conformity  with  the  provisions  of  their  Act.  But  as  to 
the  Qru/niy  Fen  road,  it  has  been  carried  by  the  company  up  to 
the  poiqt  where  they  may  by  law  cross  the  Ely  road  at  a  level,  and 
then  they  take  it  across  the  railway  and  bring  it  back  to  the  old 
QrufdyFen  road,  making  a  circuit  of  a  certain  length.  Then  they 
ask  the  Ck)urt  to  give  this  construction  to  the  16th  section  coupled 
with  the  46th  and  53rd :  They  find  a  place  where  they  must  do 
one  of  two  things ;  they  must  either  make  a  bridge,  according  to 
the  46th  section,  or  must  give  accommodation  as  described  in  the 
53rd  section;  and  they  say  that,  under  the  16th  section,  if  they 
make  the  road  as  convenient  as  they  can  with  reference  to  the  sub- 
sequent provisions  in  the  54th,  55th,  and  56th  sections,  they  have 
a  right  to  do  it  by  carrying  the  road  alongside  the  railway,  and  they 
say  that  that  is  as  convenient  a  road  as  they  can  possibly  give 
compatibly  with  the  making  of  the  railway.  This  road  must  be 
diverted  either  vertically  or  horizontally — either  by  carrying  it 
over  or  carrying  it  parallel  with  the  railway.  The  road  parallel 
to  the  railway  is  quite  as  convenient  as  the  road  over  the  railway ; 
and  thus  the  company  has  complied  with  the  terms  of  the  56th 
section,  and  has  given  as  convenient  a  road  as  is  compatible  with 
the  making  of  the  railway.  The  company,  therefore,  avail  them-> 
selves  of  the  option,  and  bring  themselves  within  the  16th  section. 
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L.  G.  The  Court  is  not  setting  itself  up  as  an  engineer,  but  is  con- 

1S69       struing  this  Act  of  Parliament^  and  in  doing  so  I  cannot  but  see 
Attomt-   *l^ft^  ^^^^  ^^^^  °^"8t  be  diverted  one  way  or  the  other,  either  verti- 
Gewibal    ^oiiy  Qj.  horizontally;  that  if  it  is  diverted  vertically,  it  will  be 
Ely,       necessary  to  drag  waggons  up  a  height  of  seventeen  feet ;  while  if 
AND  Sutton  it  is  diverted  horizontally,  those  who  use  the  road  will  only  have 
KailwatCo.  Q^pa^JQu  iQ  ^^ni  two  sharp  comers,  and  go  round  a  short  distance. 
I  must  come  to  the  conclusion  that  the  Act  has  been  fairly  com- 
plied with,  and  by  the  conjoint  operations  of  the  56th  and  16th 
sections  that  has  been  done  by  the  Defendants  which  is  required 
by  law  to  be  done.    I  come  to  the  same  conclusion  as  the  Master 
of  the  Eolls ;  possibly  not  exactly  for  all  the  reasons  expressed  by 
him,  although  I  am  not  at  all  clear  that  his  view  was  not  precisely 
the  same  in  substance  as  mine.    At  all  events,  I  come  to  the  con- 
clusion that  the  decree  was  right,  and  that  the  appeal  must  be 
dismissed  with  costs. 

Solicitors  for  the  Kelators :  Messrs.  Kingsford  &  Dorman. 
Solicitor  for  the  Defendants :  Mr.  /.  Wheeler. 


Jan.  25, 


L.  0.  HAWKINS  V.  MALTBY. 

Custom  of  Stock  Exchange-^Sale  of  Shares — Privity — Indemnity, 

The  Flaintiff,  a  holder  of  forty  shares  in  a  public  company,  agreed,  through 
his  brokers  on  the  Stock  Exchange^  to  sell  that  number  to  a  jobber  for  £202  10s. 
The  Defendant  subsequently  directed  his  broker  to  buy  100  shares ;  and,  in 
accordance  with  the  custom  of  the  Stock  Exchange,  the  name  of  the  Defen- 
dant was  passed  to  the  Plaintiff's  brokers  as  the  purchaser  of  the  forty  shares. 
The  Plaintiff  executed  a  transfer  deed  of  the  shares  to  the  Defendant,  the 
consideration  afterwards  inserted  by  the  Plaintiff's  brokers  being  £145,  which 
was  the  price  the  Defendant  had  agreed  to  pay.  The  Defendant  i)aid  to  the 
Plaintiff  the  £145,  and  received  the  deed  and  the  share  certificates,  the 
difference  between  the  £145  and  £202  10s.  being  paid  by  the  jobber. 

The  Defendant  never  executed  the  deed,  or  registered  the  transfer,  or 
repudiated  the  sale,  and  the  company  was  ordered  to  be  wound  up : — 

Held,  that  there  was  a  contract  between  the  Plaintiff  and  the  Defendant, 
entitling  the  Plaintiff  to  indemnity  by  the  Defendant 

Decree  of  the  Master  of  the  Rolls  affirmed. 

IHE  Plaintiff  in  this  case  was  the  holder  of  forty  shares  in  the 
Imperial  Mercantile  Credit  Company,  Limited,  and,  throngh  his 


Maltbt. 
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brokers,  agreed  to  sell  that  number  of  shares  to  one  Maeienzie^  a       L.  G. 
stock  jobber,  for  £202  IOa,  for  ^he'  30th  of  March.   The  Defendant        1869 
on  the  26th  of  March  directed  his  brokers  to  buy  100  shares,  and     hawkbto 
they  bought  that  number,  and,  in  accordance  with  the  custom  of 
the  Slock  Exchange^  the  name  of  the  Defendant  was  passed  as  the 
purchaser  of  the  forty  shares.    The  brokers  of  the  Plaintiff  pre- 
pared a  deed  of  transfer,  which  was  signed  by  the  Plaintiff.    They 
then  filled  in  the  consideration  with  the  sum  of  £145,  and  handed 
the  deed,  together  with  the  certificates  of  the  shares,  to  the  De- 
fendant, through  his  brokers,  who  paid  to  the  Plaintiff  £145, 
Mackenzie  paying  the  difference,  £57  10a. 

The  Defendant  never  objected  to  the  transaction,  but  did  not 
execute  the  transfer;  the  company  stopped  payment,  aud  was 
ordered  to  be  wound  up,  and  the  Defendant  refused  to  indemnify 
the  Plaintiff,  who  thereupon  filed  a  bill  to  compel  him  to  do  so, 
which  bill  was  dismissed  by  the  Lord  Chancellor,  on  the  ground 
that  the  contract  between  the  Plaintiff  and  Defendant  was  not 
correctly  alleged  in  the  bill,  as  reported  (1). 

The  Plaintiff  then  filed  this  bill  against  the  Defendant,  stating 
the  facts  of  the  case,  and  alleging  that  the  Defendant  had  accepted 
the  Plaintiff  as  the  vendor  of  the  shares  for  £145,  aud  praying  for 
indemnity. 

The  Master  of  the  Bolls  made  a  decree  for  the  Plaintiff  as 
reported  (2),  where  the  facts  are  fully  stated,  aud  the  Defendant 
appealed. 

Mr.  Southgaie^  Q.C.,  and  Mr.  Bushy  for  the  Appellants,  used  the 
same  arguments  as  appear  in  the  report  of  the  case  before  the 
Master  of  the  Bolls. 

Mr.  Towneend  (Mr.  Jessdy  Q.C.,  with  him),  for  the  Plaintiff,  was 
not  called  upon. 

LoKD  Hathekley,  L.C.  : — 

I  think,  Mr.  Townsendy  that  I  ought  not  to  hear  you  after 
the  decision  of  Coles  v.  Bnstowe  (3).    This  case  seems  to  me 

(1)  Law  Rep.  3  Cli.  188.  (2)  Law  Rep.  6  Eq.  505. 

(3;  Law  Rep.  4  Ch.  3. 
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L.  a       to  be  bound  entirely  by  that  decision,  the  only  other  question 

1869       being  one  which  I  decided  adversely  to  the  Plaintiff  in  the  former 

Hawkins     Buit.    The  Lord  Chancellor  Chdmsfcrd^  on  an  appeal  from  my 

Maltbt.     d^^^ision  on  that  occasion  (1),  expressed  his  opinion  very  decidedly 

(though  it  was  an  extra-judicial  opinion,  inasmuch  as,  upon  other 

grounds,  the  appeal  was  dismissed),  that  I  had  erred  in  coming  to 
the  conclusion  at  which  I  had  arrived : — The  Defendant,  on  the 
27th  of  March,  paid  his  money  for  these  shares,  and  received  the 
certificates,  and  what  purported  to  be  a  transfer  of  the  shares.  A 
call  came  to  his  knowledge  formally  on  the  7th  of  April,  by  the 
transmission  on  the  part  of  the  Plaintiff  to  the  Defendant  of  the 
letter  of  call,  but  the  Defendant  did  nothing  thereupon  as  between 
him  and  the  Plaintiff  up  to  the  11th  of  May,  when  the  company 
finally  stopped  payment.  The  Lord  Chancellor  held  that  it 
was  then  too  late  for  the  Defendant  to  maintain  that  he  should 
be  liberated  from  his  contract  upon  the  ground  of  his  want  of 
knowledge  of  that  call  being  made.  I  am  inclined  to  think, 
looking  at  those  dates,  that  I  did  err  in  holding  that  the  Defendant 
was  entitled  to  exemption  from  his  contract,  he  having  so  acted  as 
to  lead  the  Plaintiff  to  suppose  up  to  the  11th  of  May,  when  the 
company  stopped  payment,  that  he  would  retain  the  shares,  pre- 
vious to  which  time  the  company  might  have  prospered,  the 
shares  might  have  risen,  and  the  Defendant  might  have  been  in  a 
position  to  insist  on  his  purchase. 

The  question,  then,  is,  whether  the  Plaintiff  could  have  insisted 
on  the  completion  of  the  contract.  That,  since  the  case  of  Cohs 
V.  Bristowe  (2),  is  not  to  be  disputed. 

Hawkins,  the  Plaintiff,  sold  through  the  medium  of  his  own 
brokers,  Messrs.  Crowley^  who  dealt  with  a  jobber  of  the  name  of 
Mcuskenziej  and  the  Plaintiff's  brokersof  course  dealt  with  Mackenzie 
upon  the  footing  of  the  Stock  Exchange  regulations,  which  allow 
the  shares  to  pass  through  a  number  of  hands  up  to  the  time 
at  which  they  are  to  be  delivered ;  and  Messrs.  Orowley  having 
made  this  sale  were  bound  to  transfer  those  shares  by  the  30th  of 
March  to  any  person  who  might  buy,  also  through  the  medium  of 
a  broker  acting  on  the  Stock  Exchange.  The  Defendant  employed 
brokers  acting  on  the  Stock  Eoschange,  and  the  brokers  of  the 
(1)  Law  Rep.  3  Ch.  188.  (2)  Law  Bep.  4  Ch.  3. 
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Plaintiff  and  the  brokers  of  the  Defendant  had  to  deal  with  these       L.  0. 
shares  according  to  the  rules  of  the  Stock  Exchange.    Being  em-        1869 
ployed  as  brokers,  subject  to  those  rules,  it  was  held  in  the  case  of    Hawkiks 
Coles  Y.  BridoweQ)  that  their  employers  were  bound  by  the  rules,     M^iar 

the  employers  employing  them  as  competent  only  to  deal  accord-        

ing  to  the  regulations  of  the  market  where  the  dealing  took  place. 
That  being  so,  the  parties  were  bound.  The  Plaintiff  was  bound 
to  deliver,  and  the  Defendant  was  bound  to  accept,  provided  he 
could  get  the  shares  on  the  day  stipulated.  The  Defendant's 
broker  made  his  arrangement  with  the  Plaintiff's  broker,  and  the 
name  was  passed  on  the  27th.  Everything  was  done,  and  all 
being  done  and  completed,  according  to  the  case  of  Coles  v.  Bris- 
tofce  the  whole  transaction  is  complete,  subject  to  the  question 
whether  the  Defendant  could  say,  1' Although  I  made  the  pur- 
chase, I  find  that  on  the  very  day  on  which  the  purchase  was 
made  a  call  was  made,  by  which  the  property  became  depreciated 
in  value,  and  I  ought  not  to  be  compelled  to  take  these  shares  with 
that  call,  of  which  I  knew  nothing  at  the  time  when  I  made  the 
purchase."  The  answer  to  that  was  given  by  Lord  Ohdmsford,  and 
I  acquiesce  in  that  view,  and  hold  myself  to  have  been  erroneous 
as  Yice-Chancellor  in  taking  the  contrary  view.  And  I  think 
that  taking  the  shares  as  the  Defendant  did  on  the  27th  of  March, 
looking  at  the  speculative  character  of  the  property,  it  was  too 
late  for  him  to  say,  ^  There  was  an  objection  of  which  I  became 
aware  on  the  7th  of  April ;  but  I  never,  between  the  7th  of  April 
and  the  11th  of  May,  intimated  anything  whatever  to  the  person 
to  whom  I  was  bound  by  contract;  so  that  between  the  7th  of 
April  and  the  11th  of  May  I  was  at  liberty  to  deal  with  the  shares 
as  I  thought  fit^  reserving  in  my  own  breast  the  question  whether 
I  should  throw  them  up  in  case  they  became  tmprofitable."  I 
think  I  was  in  error  in  holding  that  that  was  a  su£5icient  excuse, 
not  having  paid  sufficient  regard  to  the  dates  to  which  I  have  re- 
ferred, and  the  rest  of  the  case  being  bound  by  Coles  v.  Brislowe, 
I  must  dismiss  the  appeal  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Hurford  &  Taylor. 
Solicitors  for  the  Defendant :  Mr.  J.  Crowdy. 
(1)  Law  Bep.  4  Cb.  3. , 
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I,  a  •         GREEN  V.  WYNN. 

^^^  Surety — Jieletue  by  Ofeditora — Covenant  to  pay  Interest — BesuUing  Trust /or 

Jan.  30.  Debtor. 

By  a  mortgage  deed  the  debtor  covenanted  to  pay  principal  and  interest, 
and  a  surety  covenanted  to  pay  the  interest  in  default.  The  debtor  after- 
wards, by  deed,  assigned  his  property  to  a  trastce  on  tnist  to  sell  and  divide 
the  proceeds  amongst  his  creditors ;  the  creditors  releasing  the  debtor  from  the 
debts  due  to  tliem  respectively ;  but  there  was  a  proviso  in  the  deed  that 
nothing  therein  should  affect  any  right  or  remedy  which  any  creditor  might 
have  against  any  other  person  in  respect  of  any  debt  due  by  the  debtor  : — 

Held,  that  this  deed  only  amounted  to  a  covenant  not  to  sue  the  debtor,  and 
that  the  surety  was  not  released,  but  that  the  surety  oonld  pay  off  the  princi- 
pal to  the  creditor  and  recover  the  amount  from  the  debtor. 

Stmble^  that  under  such  a  deed  of  assignment  there  would  be  a  resultini; 
trust  of  any  surplus  for  the  debtor. 

Decree  of  Giffard,  V.C.,  affirmed. 

Bt  an  indenture  dated  the  23rd  of  April,  1866,  T.  Oreen  the 
younger  mortgaged  certain  property  for  £1000,  with  the  usual 
covenant  by  him  for  payment  of  the  £1000' and  interest;  and  the 
deed  also  contained  a  covenant  by  T.  Qreen  the  younger,  and  by 
T.  Qreen  the  elder  (who  was  a  surety  only),  that  so  long  as  the 
said  sum  of  £1000,  or  any  part  thereof,  remained  unpaid  T.  Green 
the  younger,  or  T.  Green  the  elder,  or  one  of  them,  would  pay  in- 
terest thereon  at  the  rate  of  10  per  cent,  per  annum. 

On  the  31st  of  December,  1866,  T.  Green  the  younger  executed 
a  deed  under  the  Bankruptey  Act,  1861,  by  which  he  assigned  to  a 
trustee  all  his  real  and  personal  estate  on  trust  to  seU  and  convert 
into  money,  and  after  payment  of  expenses  to  ''  pay  and  divide  the 
clear  residue  of  the  said  moneys  unto  and  among  all  and  singular 
the  creditors  of  the  said  debtor,  whether  such  creditors  fihall  or 
shall  not  execute  these  presents,  rateably  and  in  like  manner  as  if 
the  said  debtor  bad  been  on  the  day  of  the  date  of  these  presents 
duly  adjudged  bankrupt :"  and  by  the  same  deed  it  was  witnessed 
that  the  creditors  did  release  and  discharge  the  debtor,  his  heirs, 
executors,  and  administrators,  "  of  and  from  all  the  debts  due  to 
them  respectively  by  the  debtor,"  and  all  actions,  suits,  &c.  The 
deed  also  contained  a  proviso  that  nothing  therein  contained  should 


V. 

Wyns. 
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invalidate  or  affect  any  mortgage  charge,  or  other  specific  lien  or       l.  c. 
secarity  held  by  any  creditor  of  the  said  debtor,  "  or  any  right  or       i869 
remedy  which  any  snch  creditor  may  have  against  any  other  person      gbekn 
or  persons  in  respect  of  any  debt  due  by  the  said  debtor,  either 
alone  or  jointly  with  any  other  perdon  or  persons." 

It  did  not  appear  that  any  interest  was  due  to  the  mortgage  cre- 
ditor at  the  date  of  the  assignment,  but  he  brought  an  action  for  a 
quarter's  interest  due  the  23rd  of  April,  1868,  and  T.  Qreen  the 
elder  thereupon  £Qed  the  bill  in  this  suit  to  restrain  the  action. 

The  Yice-Chanoellor  Oiffard  dismissed  the  bill  with  costs,  as 
reported  (1),  and  the  Plaintiff  appealed. 

Mr.  Druce,  Q.C.  and  Mr.  Cddecott,  for  the  Plaintiff:— 
This  is  not  merely' a  covenant  by  the  creditor  not  to  sue,  but 
the  debt  has  been  absolutely  released  and  is  gone,  and  if  gone 
the  interest  must  be  gone  as  against  both  principal  and  surety. 
The  case  cannot  be  distinguished  from  Webh  v.  Hewitt  (2).  In 
Owen  V.  Homan  (3)  Lord  Triiro  expressed  his  disapprobation  of 
the  doctrine  of  releasing  the  debtor  without  releasing  the  surety. 
The  surety  has  a  right  to  take  every  advantage  of  the  wording  of 
the  deed,  and  the  words  cannot  be  held  expressly  to  reserve  the 
remedy  in  a  case  like  this  where  the  debt  was  not  due  at  the  time. 
A  surety  has  never  been  held  liable  to  pay  a  debt  incurred  after  a 
release.  In  Price  v.  Barker  (4),  Kearsley  v.  CoU  (5),  and  the 
other  cases  where  a  surety  has  been  held  liable,  there  was  no  oessio 
lonorum.  This  is  not  an  assignment  in  trust,  but  an  absolute 
assignment  to  one  creditor,  who  undertakes  to  divide  the  property 
amongst  the  others  whether  there  is  a  surplus  or  not  Suppose 
Ihere  was  only  one  creditor,  could  he  have  taken  the  whole  pro- 
perty of  the  debtor  in  specie,  whatever  it  might  amount  to,  and 
then  come  upon  the  surety  ?  Even  if  the  release  is  to  be  taken  as 
a  covenant  not  to  sue,  does  not  that  include  a  covenant  not  to  su(* 
for  interest  ?  Interest  is  merely  a  payment  for  forbearance  of  a 
debt,  and  if  the  debt  is  gone  how  can  any  interest  accrue  ?  If 
we  have  no  relief  in  Equity  the  surety  will  be  compelled  to  pay 
a  perpetual  annuity  of  £100  a  year,  as  he  has  no  means  of  re- 

(1)  Law  Eep.  7  Eq.  28.  (3)  3  Mac.  &  G.  378 ;  15  Jur.  339. 

(2)  3  K.  &  J.  438.  (4)  4  E.  &  a  760 ;  1  Jur.  (N.S.)  775. 

(5)  16  M.  &  W.  128. 
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L.  c.      deeming.    Even  if  the  surety  can  relieye  himself  by  paying  off 
1869       the  principal,  he  is  then  compelled  to  do  a  thing  never  contem- 
Q^^      plated  by  the  mortgage  deed ;  moreover,  the  surety  cannot  then 
«•         come  in  with  the  other  creditors  and  prove  as  for  a  debt,  and  obtain 
a  dividend,  and  it  is  not  clear  that  he  can  come  upon  the  mort- 
gaged property :  Pledge  v.  Buss  (1). 

Mr.  Eatfy  Q.C.9  and  Mr.  Whqtdy^  for  the  Defendant. 

LoBD  Hathbrley,  L.C.  : — 

The  right  reserved  against  the  surety  is  any  right  or  remedy 
which  the  creditor  may  have  against  any  other  person  or  persons 
in  respect  of  any  debt  due  by  the  debtor.  The  debt  due  is  flOOO, 
and  the  right  of  the  creditor  against  the  other  person  is,  that  as 
long  as  the  debt  remains  unpaid  that  other  person  may  be  called 
upon  to  pay  £100  a  year.  Then  comes  the  release,  and  if  the 
debt  is  extinguished  by  the  release,  of  course  the  interest  is  ex- 
tinguished. But  the  authorities  say  that  if,  on  the  one  hand, 
the  debtor  is  released,  and,  on  the  other  hand,  all  demands  against 
other  persons  are  reserved,  then  it  is  inconsistent  with  the  frame 
and  object  of  the  deed  to  hold  that  the  release  is  intended  to  be 
complete  and  absolute,  as  that  would  make  the  two  parts  of  the 
deed  utterly  inconsistent.  The  release  cannot  be  construed  to 
be  absolute,  because  then  no  rights  would  be  reserved  in  any 
case,  and  the  Courts  have  therefore  held  that  such  a  release  is 
not  to  be  construed  as  absolute,  but  only  as  a  covenant  not  to 
sue.  That  being  so,  the  remedy  is  gone  as  between  the  debtor 
and  creditor,  inasmuch  as  the  creditor  cannot  sue  the  debtor ;  but 
as  against  all  other  persons  the  rights  of  the  creditor  are  reserved. 
A  surety  for  the  whole  debt  of  course  would  have  to  pay  it ;  he  is 
in  the  position  of  a  person  against  whom  a  right  is  reserved  on 
account  of  that  debt  As  against  the  debtor,  the  debt  is  gone,  as 
under  a  covenant  not  to  sue,  yet  as  against  any  other  person  the 
debt  is  not  gone,  but  is  still  existent. 

It  is  true  that  the  surety  at  the  time  of  the  execution  of  the 
deed  owed  nothing,  because  no  interest  was  due  upon  the  debt,  and 
that  he  was  only  called  upon  to  pay  whenever  interest  remained 

(1)  Job.  663. 
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unpaid,  but  still  the  creditor's  right  is  reserved,  and,  according  to  all        L.  0. 
the  cases,  I  must  hold  that  as  to  the  surety  the  debt  is  not  gone.  1869 

There  was  one  argument  by  ^hich  I  mras  pressed,  that  if  this  be      owes 
BO,  the  surety  cannot  get  rid  of  the  liability,  and  therefore  must      y^^ 

have  to  pay  £100  a  year  for  ever;  but  where  there  is  a  mort-        

gage,  of  course  any  person  under  a  liability  to  pay  the  interest 
would  be  at  liberty  to  redeem.  I  entertain  no  doubt  that  the  surety 
might  call  upon  the  debtor  to  pay  the  debt,  and  in  default  might 
himself  pay  the  debt,  and  charge  the  debtor  with  the  amount  so 
paid.  If  this  could  not  be  done,  it  would  form  a  strong  argument 
for  construing  the  deed  as  an  absolute  release  of  the  debt  But  I 
think  that  this  case  comes  within  the  authorities  that  such  a  release 
is  not  absolute,  and  is  quite  distinguishable  from  Wdb  v.  Hewitt  (1), 
where  a  man  took  the  whole  of  the  assets,  agreeing  to  pay  five 
shillings  in  the  pound  to  the  creditors.  This  is  an  absolute  assign- 
ment as  in  bankruptcy,  and  I  have  no  doubt  that  when  the  cre- 
ditors were  satisfied,  there  would  be  a  resulting  trust  of  the  surplus 
for  the  debtor.  The  deed  in  this  case  is  merely  an  assignment  for 
the  benefit  of  the  creditors,  and  this  case  cannot  be  distinguished 
from  the  other  cases  cited :  the  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Hareaurt  &  MacArthur. 
Solicitors  for  the  Defendant :  Messrs.  Birch  &  Ingram. 


MATTERSON  v.  ELDERFIELD.  l.  c. 

1869 
Permcment  Benefit  BuUdinglSociety — Mortgage — Power  of  Sak — Discount  on  ..^^^ 

future  Instalments.  Feb.  13. 

A  member  of  a  Ijenefit  building  society  obtained  an  advance  on  his  shares 
on  executing  a  mortgage  in  the  form  prescribed  by  the  rules,  by  which  he 
oorenanted  to  repay  the  advance  with  interest  by  monthly  subscriptions 
calculated  to  extend  over  a  certain  number  of  months.  The  mortgage  con- 
tained a  power  of  sale  in  the  event  of  the  subscriptions  falling  into  arrear 
for  three  months,  and  the  purchase-money  was  to  be  applied  in  satisfaction 
of  all  moneys  then  due  or  thereafter  to  become  due  from  the  mortgagor  in 
respect  of  subscriptions,  fines,  insurance,  or  otherwise,  under  the  mortgage 


(1)3E.&J.A38. 
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Ij.  c.  deed,  and  the  surplus  to  be  paid  to  the  mortgagor.    The  mortgagor  paid  a 

^^^  ^^  ^^  subscriptions,  and  then  fell  into  arrear,  and  the  mortgaged  pre- 

wy^  mises  were  sold  by  the  directors : — 

Mattebsok  Held  (reversing  the  decision  of  Giffard,  V.C),  that  the  mortgagor  was  not 

^'  entitled  to  any  rebate  or  discount  upon  the  amount  of  subscriptions  not  due 

_^     *  at  the  time  of  the  sale,  although  the  rules  prescribed  that  such  an  allowance 

should  be  made  in  case  of  a  mortgagor  redeeming  his  mortgage  before  the 

expiration  of  the  full  period  of  payment. 

In  such  a  case  there  is  no  difference  between  a  permanent  society  and  one 
intended  to  be  wound  up  after  a  definite  period. 

1  HIS  was  a  special  case  stated  for  the  opinion  of  the  Court  of 
Chancery  in  the  bankruptcy  of  George  Osborne, 

In  the  month  of  December,  1863,  the  bankrupt  became  the 
holder  of  sixty  shares  in  the  Minerva  Permanent  Benefit  Building 
Soeiety. 

The  following  were  the  rules  of  the  society  which  were  specially 
referred  to  in  the  argument : — 

**  2.  The  objects  of  this  society  are  to  raise  a  fund  by  monthly 
subscriptions  to  enable  members  thereof  to  receive  out  of  the  funds 
of  the  society  the  amount  or  value  of  their  shares  therein  where- 
with to  erect  or  purcha^  one  or  more  dwelling  house  or  dwelling 
houses,  or  other  real  or  leasehold  estate,  to  be  secured  by  way  of 
mortgage  to  the  society  until  the  amount  or  value  of  their  shares, 
and  all  fines  or  other  expenses  incurred  in  respect  thereof,  shall 
have  been  fully  paid  and  satisfied." 

"  101.  The  shares  in  this  society  shall  be  divided  into  two 
classes,  namely,  deposit  or  unadvanced  shares  allotted  to  deposit- 
ing members,  and  anticipated  or  advanced  shares  allotted  to  bor- 
rowing members^  and  shall  be  of  the  value  of  £20  each,  to  be 
realized  by  the  subscriptions  hereinafter  specified,  and  to  be  un- 
limited in  number." 

**  104.  The  monthly  subscriptions  for  advance  shares  shall  com- 
mence and  be  payable  at  the  monthly  subscription  meeting  next 
following  that  at  which  such  shares  shall  have  been  awarded  to  be 
advanced,  and  shall  be  according  to  the  following  scale,  or  such 
other  increased  scale  of  subscriptions  as  the  directors  may  from 
time  to  time  determine,  and  such  rates  of  subscription  shall  be 
inclusive  of  principal  money  and  interest  to  be  paid  for  each  share 
advanced."    Then  followed  a  jacale  of  payments. 
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"  110.  3Iembers  paying  six  months*  subscriptions  or  money  in        L.  C. 
adyance  upon  anticipated  or  advanced  shares  shall  be  allowed,  at        1809 
the  discretion  of  the  directors,  a  discount  on  such  payments  at  the   matobmoit 
rate  of  £5  per  cent,  per  annum,  or  at  such  other  rate  as  the  direc-  „     •• 
tors  may  determine."  — 

136.  This  rule  prescribed  the  form  of  the  mortgage  security 
which  was  to  be  given  for  all  moneys  advanced  by  the  society. 
Every  mortgage  was  to  contain  a  power  of  sale  in  case  of  default 
in  payment  of  the  subscriptions  for  three  successive  monthly  meet- 
ings; and  the  trusts  of  the  purchase-money  were  declared  as 
follows : — "  And  the  moneys  to  arise  from  such  sales  as  aforesaid 
shall,  in  the  first  place,  be  applied  to  pay  and  satisfy  all  costs  and 
expenses  attending  such  collection  of  rents  and  profits,  or  such 
sale  or  sales,  and  the  making  of  a  title  to  the  said  premises,  or  on 
account  of  any  insurance  of  the  said  messuages  or  buildings  from 
loss  by  fire,  or  of  the  finishing  and  completion  or  the  repairs 
thereof,  or  the  ground  rents  or  taxes  charged  thereon,  or  the 
obtaining  possession,  or  enforcing  the  performance  of  any  contract 
or  contracts  for  the  sale  of  the  same,  or  of  any  part  thereof,  or 
otherwise  incidental  to  the  execution  of  the  powers  in  such  mort- 
gage or  in  such  rules  contained ;  and,  in  the  next  place,  in  or 
towards  satisfaction  of  all  moneys  then  due,  or  thereafter  to  be- 
come due,  and  payable  by  the  mortgagor  in  respect  of  subscrip- 
tions, fines,  interest,  insurance,  or  otherwise  howsoever,  under  or 
by  virtue  of  any  rules  or  regulations  of  this  society,  or  of  the  said 
security,  and  the  residue,  or  surplus  moneys  (if  any),  which  may  be 
received  as  aforesaid,  shall  be  paid  to  the  mortgagor,  his  heirs, 
executors,  administrators,  or  assigns." 

"  142.  K  any  member  of  this  society  shall  at  any  time  be 
desirous  of  redeeming  the  mortgage  security  given  by  him  for  the 
shares  advanced  thereon  before  the  expiration  of  the  time  specified 
in  the  mortgage  deed,  he  shall  be  allowed  to  do  so  upon  giving 
two  months*  notice  thereof  in  writing  to  the  directors,  and  paying 
all  the  instalments  for  subscriptions  and  interest  then. due,  or- 
which  would  thereafter  become  payable  if  such  mortgage  were  not 
redeemed,  together  with  all  fines  and  other  charges  whatsoever 
due  on  account  of  such  shares  and  security,  and  the  fees  payable 
on  the  release  of  a  security  as  hereinbefore  provided,  and  a  fee  of 
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L.  c.        6(2.  per  share  to  the  secretary,  and  such  member  shall  be  allowed 
1869       a  discount  at  the  rate  of  £5  per  cent,  or  such  other  rebate  as  the 
MATTraoN  directors  may  determine,  upon  all  the  instalments  and  interest  as 
they  would  have  respectively  become  due,  which  he  may  then  pay 
— -       in  advance  on  account  of  the  shares  and  security  so  Mrithdrawn  and 
redeemed,  and  no  member  shall  be  entitled  to  redeem  his  securi- 
ties upon  any  other  terms  than  the  above,  any  rule  of  Law  or 
Equity  notwithstanding." 

The  bankrupt  obtained  an  advance  of  £1200  in  respect  of  his 
shares,  and  on  the  23rd  of  December,  1863,  he  executed  a  mort- 
gage deed  of  certain  freehold  houses  in  the  form  prescribed  by  the 
rules.  By  this  deed,  in  consideration  of  the  sum  of  £1200  ad- 
vanced to  him,  he  covenanted  to  repay,  first,  the  sum.  of  48.  8d.  per 
share  per  month  for  each  of  his  said  shares  during  a  period  of  120 
calendar  months  from  the  25th  of  November,  1863 ;  secondly,  all 
fines,  fees,  and  other  moneys  accruing  due  to  the  society  in  respect 
of  the  said  shares,  according  to  the  rules  of  the  society;  and 
thirdly,  all  insurance  and  other  moneys  authorized  by  the  said 
rules  to  be  paid  by  the  society,  and  also  to  keep  all  the  rules  of 
the  society.  The  indenture  then  contained  a  conveyance  of  the 
mortgaged  premises  to  the  trustees  of  the  society  and  their  heirs, 
subject  to  redemption  by  the  mortgagor  on  his  observance  of  all 
his  covenants  thereinbefore  contained,  and  a  power  of  sale  in  the 
form  set  out  in  the  136th  rule,  except  that  in  the  clause  directing 
the  application  of  the  purchase-money  the  words  were  as  follows : 
— *'  In  the  next  place,  in  or  towards  satisfaction  of  all  moneys  then 
due,  or  thereafter  to  become  due  and  payable  by  the  mortgagor, 
his  executors,  administrators,  and  assigns,  in  respect  of  subscrip- 
tions, fines,  insurance,  or  otherwise  howsoever,  under  or  by  virtue 
of  any  rules  or  regulations  of  the  society,  or  of  the  said  security, 
and  the  residue,"  &c.,  no  mention  being  made  of  the  payment  of 
"  interest." 

The  bankrupt  was  furnished  with  a  pass-book,  in  which  there  was 
entered  to  his  debit  the  sum  of  £1200  as  cash  advanced,  and  £480 
as  interest  thereon ;  the  two  sums  of  £1200  and  £480  made  up  the 
sum  of  £1680,  which  was  the'  full  amount  of  the  monthly  subscriptions 
payable  under  the  deed.  On  the  same  side  were  entered  the  fines, 
expenses,  and  other  charges,  which  were  also  payable  by  the  bank- 
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rapt,  and  on  the  credit  side  were  entered  his  monthly  subscrip-       L.  0. 
tions  and  other  payments  on  account  of  the  mortgage  debt.  1869 

On  the  7th  of  May,  1867, ^Osborne  became  bankrupt,  and  the  Mattbbboh 
Plaintiffs  were  appointed  his  creditors'  assignees.  Eidebfibld 

On  the  20th  of  August,  1867,  the  subscriptions  being  more  than       

tliree  months  in  arrear,  the  premises  were  sold  by  the  directora  of 
the  society,  under  the  power  of  sale,  for  £1610,  and  the  purchase- 
money  was  paid  to  the  trustees  of  the  society  on  the  30th  of  Sejp- 
tember,  1867. 

The  trustees  retained  out  of  the  purchase-money  the  subscrip- 
tions then  due,  and  the  expenses  of  the  sale,  and  also  the  sum  of 
£1255  188.  4d.  in  respect  of  the  subscriptions  subsequent  to  the 
30ih  of  September,  1867,  under  the  covenant  in  the  mortgage 
deed,  and  paid  the  balance,  amounting  to  £163  188.  Id.,  to  the 
assignees  of  the  bankrupt. 

•The  assignees  contended  that  the  trustees  were  not  entitled  to 
retain  the  whole  amount  of  the  future  subscriptions,  but  were 
bound  to  allow  a  discount  or  rebate  in  respect  of  their  pre- payment. 

The  case  was  heard  before  Vice-Chancellor  Oiffard  on  the  24th 
of  November,  1868,  who  decided  that  the  Plaintiffs  were  entitled 
to  a  rebate  at  the  rate  of  £5  per  cent,  in  respect  of  the  monthly 
subscriptions  subsequent  to  the  30th  of  September,  1867 ;  and  from 
this  decision  the  Defendants  appealed. 

Mr.  Drtice,  Q.C.,  and  Mr.  Eddis,  for  the  Appellants : — 

This  is  not  an  ordinary  mortgage,  but  a  special  contract,  which 
must  be  construed  by  the  rules  of  the  society.  The  directors  had 
no  power  to  call  in  the  principal  money  advanced ;  the  contract 
was  not  to  repay  the  principal  with  interest  as  in  an  ordinary 
mortgage,  but  to  pay  the  subscriptions  as  they  became  due.  If 
the  mortgagor  fails  to  do  this,  he  puts  the  society  to  risk  and 
inconvenience,  and  cannot  complain  of  their  enforcing  their  con- 
tract The  fact  that  the  directors  are  empowered  to  allow  a  rebate 
in  the  case  of  voluntary  pre-payment  raises  no  presumption  that 
they  ought  to  allow  it  where  the  shareholder  is  in  default.  Ac- 
cording to  the  Plaintiffs'  argument,  a  mortgagor  who  drives  the 
society  to  execute  the  power  of  sale  is  in  a  better  position  than 
one  who  voluntarily  redeems ;  for  under  the  142nd  rule,  in  the 
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L.  0.        case  of  a  mortgagor  who  redeems  the   directors  determine  the 

1869        amount  of  discount,  and  might  fix  it  at  £2  or  £3  per  cent.; 

MATrKasoK   whereas  the  PlaintiflFs  claim  for  the  mortgagor  discount  at  £5  per 

cent.  There  is  nothing  unreasonable  in  the  rules,  which  are  similar 
to  those  in  other  building  societies,  and  have  been  often  acted  on 

by  the  Court:   Smith  v.  Pilkington  (1);   Modey  t.  Baker  (2); 

ParTcer  v.  Butcher  (3). 

Mr.  Kayy  Q.C.,  and  Mr.  Chitty^  for  the  Plaintiffs : — 

The  instalments  which  the  Defendants  claim  are  composed 
partly  of  interest,  and  the  simple  question  is,  whether  they  are 
entitled  to  retain  interest  which  has  never  accrued.  The  calcula- 
tion of  the  instalments  was  made  on  the  supposition  that  the  pay- 
ments would  be  postponed ;  it  is  unreasonable  that  the  same  sum 
should  be  paid  when  the  money  is  paid  at  once.  The  110th  and 
142nd  rules,  which  relate  to  voluntary  pre-payments,  refer  in  terms 
to  the  interest  which  was  payable,  and  the  directors  have,  therefore, 
power  to  allow  a  rebate  or  discount  in  respect  of  it.  But  the  trusts 
of  the  purchase-money  under  this  power  of  sale  make  no  mention 
of  interest;  it  would  therefore  appear  that  it  was  not' intended  that 
any  interest  should  be  retained  in  this  case.  It  is  also  to  be^ 
observed  that  the  word  used  is  "satisfaction,"  which  is  rightly 
applied  to  a  transaction  wherein  a  reduced  payment  is  made  in> 
place  of  a  debt  due  infuturo.  With  respect  to  the  rate  of  discount 
to  be  allowed,  the  rules  mention  £5  per  cent,  and  until  the 
airectors  fix  another  rate,  that  rate  is  binding. 

If  the  mortgagor  had  offered  to  redeem  he  would  have  been, 
entitled  to  a  discount ;  but  the  directors  contend  that,  as  he  has. 
been  in  default,  he  is  to  forfeit  the  discount.  Their  claim,  there- 
fore, is  in  the  nature  of  a  penalty,  against  which  the  Court  will 
always  relieve:  Fleming  v.  Self  (4);  Thompson  v.  Hudson  (5). 
There  is  nothing  to  prevent  the  mortgagor  from  "now  claiming  his 
right  to  redeem ;  or  if  not,  the  directors  ought  to  invest  the  money 
in  the  funds  to  satisfy  the  unpaid  instalments,  and  pay  us  the 
interest  in  the  meantime. 

(1)  1  D.  F.  &  J.  120.  (3)  Law  Rep.  3  Eq.  762. 

(2)  6  Hare,  87.  (4)  3  D.  M.  &  G.  997. 
(6)  Law  Eep.  2  Ch.  255. 


TOL.  IV.]  CHANCEEY  APPEALS.  213 

The  society  is  a  permanent  one,  and  therefore  differs  from  the       L.  0. 
societies  whose  rules  have  been  in  question  in  other  cases ;  for  in        i869 
them  the  scheme  of  payments  was  so  framed  as  to  form  a  fund  to   mattrmom 
be  divided  after  a  limited  period ;  in  which  case  a  pre-payment  „     ^ 
would  interfere  with  the  general  scheme.  

Mr.  Drucey  in  reply. 

Lord  Hatherley,  L.C. : — 

The  question  in  this  case  turns  upon  the  construction  of  three 
of  the  rules  of  the  society.  First,  we  have  the  110th,  which 
refers  to  the  case  of  a  member  being  disposed  to  pay  six  months 
subscription  in  advance,  and  it  provides  that  "  he  shall  be  allowed, 
at  the  discretion  of  the  directors,  a  discount  on  such  pa)rment8  at 
the  rate  of  £5  per  cent,  per  annum,  or  at  such  other  rate  as  the 
directors  may  determine." 

It  seems  to  me  plain,  that  if  this  rule  stood  alone  it  would  be  a 
matter  simply  of  bargain ;  no  doubt  the  directors  would  not  be 
allowed  to  act  vexatiously,  and  any  member  would  have  reason  to 
complain  if  he  were  refused  a  discount  unreasonably ;  but  still  the 
directors  have  an  independent  discretion,  and  it  is  no  objection  to 
that  view  that  they  are  obliged  to  exercise  that  discretion  in  a 
reasonable  manner. 

The  language  of  the  142nd  rule  is  rather  different.  It  provides 
that  if  any  member  shall  be  desirous  to  redeem  his  mortgage,  ^'  he 
^hall  be  allowed  a  discount  at  the  rate  of  £5  per  cent,  or  such 
other  rebate  as  the  directors  may  determine,  upon  all  the  instal- 
ments for  subscriptions  and  interest  as  they  would  have  respectively 
become  due."  Here  there  is  no  mention  of  a  discretion  in  the 
directors ;  they  must  allow  him  some  rebate,  although  they  have 
power  to  determine  the  amount,  and  there  can  be  no  doubt  this 
Court  would  restrain  them  from  exercising  that  power  vexatiously. 

But  when  we  come  to  the  136th  rule  relating  to  a  com- 
pulsory sale  of  mortgaged  property,  the  wording  is  entirely  dif- 
ferent. [His  Lordship  read  the  provision  respecting  the  power 
of  sale  in  the  mortgage  securities.]  Therefore,  where  there  is  a 
compulsory  sade  in  default  of  payment  of  the  instalments,  the 
money  is  aU  to  be  paid  at  once,  as  in  the  case  of  redemption,  under 
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L.  C.       the  142nd  rule ;  but  there  is  this  difference,  that  in  the  case  of 

1S69       redemption  the  mortgagor  has  a  rebate  allowed,  but  in  the  other 

UATTMBaov  case  he  is  to  pay  in  the  same  way,  but  there  is  nothing  about  an 

Eldisvikld   allowance  of  a  rebate  or  discount,  and  the  directors  would  not  be  at 

—       liberty  to  mate  any.    There  is  no  power  given  them  to  do  so. 

It  is  said  that  the  word  "  interest"  does  not  occur  in  the  power  of 
sale  in  the  mortgage  in  question.  I  do  not  think  that  is  material. 
I  think  the  true  explanation  of  the  transaction  is,  that  the  borrower 
has  the  advantage  of  making  the  repayment  by  fixed  instalments 
instead  of  at  one  time.  In  calculating  what  is  due  they  charge 
him  in  his  pass-book  with  principal  and  interest,  and  split  the 
whole  sum  so  charged  into  monthly  instalments.  The  mortgagor 
borrows  on  these  terms.  The  directors  could  not  call  in  the  £1 200  ; 
they  must  wait  for  the  instalments  becoming  due. 

I  think  there  is  no  substantial  difference  in  a  question  of  this 
kind  between  a  society  like  this  which  is  permanent  and  one  which 
is  intended  to  last  a  limited  period.  There  is  a  class  of  members 
who  do  not  desire  advances,  and  they  make  a  compact  that  the 
advanced  members  are  to  have  certain  benefits,  and  the  non- 
advanced  members  certain  benefits,  and  we  must  look  at  the  whole 
instrument  as  fixing  the  contract  between  the  parties.  The  non- 
advanced  members  say :  "  We  do  not  stipulate  to  have  the  prin- 
cipal back  as  principal,  but  we  will  pay  ourselves  in  this  way.  If 
you  have  a  mortgage  you  must  either  pay  the  advances  off  by 
instalments ;  or,  secondly,  if  you  redeem,  you  must  pay  all  future 
instalments  down,  and  we  will  allow  a  rebate ;  or,  thirdly,  if  yoa 
put  upon  the  society  the  risk  of  selling  the  property,  which  may 
be  difficult  from  the  nature  of  the  security,  then  we  will  pay  our- 
selves the  future  instalments  at  once,  as  we  do  in  case  of  re- 
demption, but  we  will  only  pay  you  the  surplus  and  will  allow 
you  no  rebate."  It  is  not  then  a  penalty,  it  is  a  contract.  It  is 
true  that  the  right  to  sell  prevents  the  right  of  redemption.  So 
&r  it  is  a  forfeiture,  but  not  otherwise.  If  the  mortgagor  had 
redeemed,  he  would  have  had  an  abatement,  as  he  has  not  done  so 
he  can  have  no  such  benefit.  It  is  clear  from  the  authorities  cited 
that  the  rules  of  this  society  are  not  unusual,  and  we  must  be 
bound  by  their  literal  meaning.  Not  finding  anything  in  them  to 
shew  that  the  directors  are  authorized  to  make  any  rebate,  I  must 
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reverse  the  decision  of  the  Yice-Ohaneellor,  and  answer  the  ques-       L.  0, 
tion  in  this  case  in  the  negative. 


Solicitors  for  the  Plaintiffs:  Messrs.  LinMalers,  HaeJcwood,  &   Mattkmok 
Addison.  BLpirnxLo. 

Solicitor  for  the  Defendants ;  Mr.  T.  Boyle. 


In  re  SOUTH  ESSEX  ESTUAEY  AND  EEOLAMATION  L.  o. 

COMPANY.    Ex  parte  PAINE  AND  LAYTON.  i869 

Winding-up — Production  of  Documents — Lien.  ^^'  19>  2  4 

Under  25  &  26  Vict.  c.  89,  s.  115,  the  solicitors  of  a  company  may  be 
compelled^  on  a  summons  obtained  by  the  official  liquidator  in  the  winding 
up  of  a  company,  to  produce  documents  relating  to  the  company,  without 
prejudice  to  their  lien  for  costs. 

IHE  Appellants  in  this  case,  Messrs.  Paine  &  Lay  ton,  had  sac- 
ceeded  to  the  business  of  the  former  solicitors  to  the  South  Essex 
Estuary  and  Reclamation  Company,  and  held  many  papers  belonging 
to  that  company,  on  which  they  had  a  lien  for  costs.  The  company 
had  been  ordered  to  be  wound  up ;  and  by  a  summons  made  in  the 
matter  of  the  Companies  Act,  1862,  and  in  the  matter  of  the 
company,  the  Appellants  had  been  summoned  to  attend  at  the 
Chambers  of  the  Yice-Chancellor  Matins  to  be  examined  on  the 
part  of  the  official  liquidator,  and  had  been  required  to  bring  with 
them  the  parliamentary  subscription  contract  of  the  company,  and 
all  other  documents  in  their  possession  relating  to  the  company. 

Messrs.  Paine  &  Layton  attended,  but  refused  to  produce  the 
documents,  on  the  ground  that  they  had  a  lien  on  them  for  costs. 
The  Vice-Chancellor  Matins,  before  whom  the  matter  came  upon 
adjourned  summons,  ordered  the  production. 

Messrs.  Paine  (&  Layton  now  moved  by  way  of  appeal  to  dis- 
charge that  order. 

Mr.  Fischer,  in  support  of  the  motion : — 

The  Yice-Chancellor  seemed  to  consider  that  the  official  liqui- 
dator was  an  officer  of  the  Court,  and  as  such  entitled  to  production 
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L.  C.       of  documents  wanted  for  the  purpose  of  the  winding-up ;  but  he  is 

1869        not  more  an  oflScer  of  the  Court  than  a  solicitor  is.     The  order  for 

j^^       production  was  made  under  the  Companies  Act,  1862,  s.  115  ;  but 

South  Ebbbx  fj^^^  qj^Ij  giyeg  a  discretion  to  the  Court  to  order  production. 

KW3LAMATI0H  Soctiou  63  of  tho  Act  of  1848  was  very  similar,  and  Potter's  C(Me{l) 
OoMPAinr. 
Ex    fie     ^^  decided  upon  it ;  and  also  In  re  Canierons  Coalbrook,  dtc.  Bail- 

Paiks  and    iffay  Company  (2) ;  Hope  v.  LiddeU  (3). 

A  solicitor  cannot  be  ordered  to  produce  a  document  under  an 

ordinary  suhpoena  duces  tecum :  Kemp  v.  King  (4) ;  Doe  v.  Ross  (5). 

The  official  liquidator  is  like  the  assignees  in  bankruptcy,  against 

whom  lien  will  prevail :  Lamheri  v.  Buckmaster  (6). 

Mr.  Cotton,  Q.C.,  and  Mr.  Sturges,  for  the  official  liquidator : — 

The  115th  section  compels  the  solicitor  to  produce  the  documents 
for  the  information  of  the  Court,  leaving  his  lien  uninjured.  The 
official  liquidator  is  concerned  for  the  creditors  as  well  as  the 
shareholders,  and  does  not  occupy  the  position  of  the  company  as 
client  to  the  solicitors.  This  makes  the  distinction  between  winding- 
up  and  bankruptcy.  Of  course  the  lien  remains,  notwithstanding 
the  winding-up;  but  the  question  is,  whether  these  documents 
must  not  be  produced  in  evidence :  Simmonds  v.  Great  Eastern 
Railway  Company  (7) ;  Lockett  v.  Cary  (8). 

Mr.  Fischer,  in  reply. 

Lord  Hatherley,  L.C,  said  that  no  doubt  under  the  old 
Winding-up  Acts,  a  solicitor  would  not,  on  the  application  of  the 
official  manager,  have  been  ordered  to  produce  any  documents 
belonging  to  the  company  upon  which  he  claimed  a  lien,  because 
it  was  then  simply  the  case  of  a  client  asking  production  against 
his  solicitor  without  having  paid  the  solicitor's  bill.  But  it  was 
equally  beyond  doubt  that  the  solicitor  would  have  been  ordered 
to  produce  tliem  on  a  svhpoena  duces  tecum  obtained  by  a  creditor 
or  third  party.  Though  it  did  seem  a  strong  measure  for  the 
Legislature  to  have  passed.  His  Lordship  thought  that  the  Yice- 

(1)  13  Jur.  691 ;  1  De  G.  &  iSm.  728.  (6)  7  M.  &  W.  102. 

(2)  25  Beav.  1.  (6)  2  B.  &  C.  61G. 

(3)  7  D.  M.  &  G.  331.  (7)  Law  Rep.  3  Ch.  707. 

(4)  2  Moo.  &  Rob.  437.  (8)  3  N.  B.  405. 
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Chancellor  had  come  to  a  right  conclusion  upon  the  Act  of  1862. 

It  was  true  that  the  Act  left  a  discretion  on  the  part  of  the  Judge ; 

but  it  was  a  judicial  discretion  to  be  exercised  according  to  tlie        j^^^ 

facts  of  the  case,  as  there  might  be  special  grounds  for  non-pro-  South  Essex 

duction.  Bkclaxatiok 

By  considering  the  difference  between  this  Act  and  the  older  Acts  * 

the  object  of  the  Legislature  appeared  clearly.   The  former  Acts  did    Paihb  and 

not  interfere  directly  with  the  rights  of  creditors,  who  were  allowed       

to  go  on  with  their  actions  until  they  were  stayed  by  the  Courts  but 
by  the  last  Act  the  rights  of  creditors  were  largely  interfered  with, 
they  were  prevented  from  suing,  and  were  compelled  to  come  in 
under  the  winding-up.  The  official  liquidator  had  therefore  now  to 
act  for  the  benefit  of  the  creditors  as  well  as  of  the  shareholders, 
and  therefore  the  Legislature  might  well  have  considered  it  right 
to  give  him  this  power.  His  Lordship  could  not,  in  fact^  read  the 
section  in  any  way  except  as  saying  that  production  might  be 
ordered,  but  must  be  without  prejudice  to  any  lien ;  though  in 
many  instances,  of  course,  this  would  render  the  lien  valueless.  The 
solicitors  in  this  case  were  persons  capable  of  giving  information 
within  the  115th  section,  and  production  must  be  ordered,  but  the 
Coui-t  would  be  very  careful  not  to  go  beyond  the  powers  con- 
ferred by  the  section. 

The  order  of  the  Vice-Chancellor  would  bo  affirmed,  and  this 
motion  refused,  but  without  costs. 


Solicitors :  The  Appellants  in  person ;  Messrs.  Western  &  Sons. 
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L.JJ.  KEATES  V.  LYON. 

J^  liextrictive  Covenants — AssignB — Covenants  running  with  the  Land. 

Jon.  19, 20, 30. 

A.  sold  part  of  an  estate  to  B,,  who  entered  into  restrictive  covenants  for 

himself,  his  heirs  and  assigns,  with  A.,  his  heirs,  executors,  and  adminis- 
trators, as  to  buildings  on  the  purchased  property ;  hut  A.  did  not  enter  into- 
any  covenants  as  to  the  land  retained.  After  this  A.  sold  to  other  persons 
various  lots  of  the  part  retained,  hut  nothing  appeared  as  to  the  contents  of 
their  conveyances,  nor  was  there  any  evidence  that  they  were  informed  of 
the  covenants  entered  into  by  B,  After  this  A.  bought  hack  from  B,  what 
he  had  sold  to  him : — 

Held  (affirming  the  decision  of  the  Court  of  Chancery  of  the  Duchy  of 
Lancaster),  that  the  benefit  of  B*s  covenants  did  not  in  equity  pass  to  the 
subsequent  purchasers  of  other  parts  of  the  estate  from  -4.,  and  that  A,,  after 
the  re-purchase,  could  make  a  title  to  the  re-purchased  land  discharged  from 
the  covenants. 

Child  V.  Douglas  (1)  consideretl. 

JL  HE  question  in  this  appeal  was,  whether  the  AppeDant,  a  pur- 
chaser, would  be  bound  in  equity  by  certain  restrictive  covenants- 
contained  in  a  former  conveyance  of  the  propert}". 

By  indenture,  dated  the  27th  of  August,  1841,  Anne  Seidell,  in. 
consideration  of  £14,000,  conveyed  to  William  Sharp,  in  fee,  a 
dwelling-house  called  Broolclands,  with  the  ofiSces  and  gardens  and 
several  closes  of  land,  containing  in  all  about  twenty-eight  and  a 
half  acres,  subject  to  a  covenant  on  the  part  of  SJiarp  not  at  any 
time  to  erect,  set  up,  or  carry  on,  or  permit  to  be  erected,  set  up, 
or  carried  on,  upon  any  part  of  the  lands  so  conveyed,  any  nuisance,, 
annoyance,  or  other  offensive  matter  or  thing,  except  the  making 
of  bricks. 

By  indenture,  dated  the  2nd  of  November,  1842,  Sharps  for  a 
valuable  consideration,  conveyed  to  Langton,  in  fee,  two  pieces  of 
land,  separately  described,  being  portions  of  the  lands  comprised 
in  the  indenture  of  the  27th  of  August,  1841,  and  containing  to- 
gether 9952  square  yards,  with  the  right  of  using  certain  roads 
recently  formed  in  and  over  those  lands,  and  the  conveyance  con- 
tained a  covenant  by  Sharp  to  finish  and  complete  the  several 
roads  and  ways  which  led  to  and  adjoined  the  two  pieces  of  land, 

(1)  Kay,  560. 
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and  also  the  several  sewers^  gutters^  and  drains  which  were  to  run       L.  jj. 
under  and  through  the  sereral  roads.  1869 

The  conyeyance  also  contained  covenants  by  Langton^  "  for  him-      kkates 
self,  his  heirs,  and  assigns,"  with  Sharp^  "  his  heirs,  executors,  and       ^• 

administrators,"  to  the  effect  that  the  piece  of  land  firstly  de-        

scribed  in  the  conveyance  should  be  divided  into  five  lots  of  not 
less  than  1400  ^square  yards  each — that  on  each  lot  only  a  single 
or  double  villa,  with  offices,  and  of  an  annual  yalue  of  not  less  than 
£50  for  each  house,  should  be  built — that  the  villas  should  be  of  a 
particular  construction  as  to  height,  and  that  the  offices  should 
only  be  placed  in  a  certain  position — that  on  the  piece  of  land 
secondly  described  only  a  single  or  double  villa  of  the  same  value 
and  of  the  same  construction  should  be  built,  with  a  similar  stipu- 
lation as  to  the  position  of  offices — ^that  the  enclosing  walls  or 
fences  of  both  pieces  of  land  should  be  of  certain  dimensions  and 
form — that  no  nuisance  or  noisome  trade  should  be  permitted  on 
the  premises ;  and,  finally,  that  Langton,  his  heirs  or  assigns,  would 
always  defray  a  moiety  of  the  expense  of  keeping  the  roads  and 
sewers  therein  mentioned  in  repair,  so  far  as  they  were  co-exten- 
sive with  the  pieces  of  land  conveyed. 

By  another  deed,  dated  the  19th  of  November,  1842,  Sharp  con- 
veyed to  Langton,  in  fee,  another  piece  of  land,  containing  6665 
square  yards,  adjacent  to  the  former  pieces,  and  also  forming  part 
of  the  lands  comprised  in  the  deed  of  the  27th  of  August,  1841 ; 
and  the  conveyance  contained  restrictive  covenants  by  Langton 
similar  to,  though  ^not  identical  with,  those  contained  in  the  deed 
of  the  2nd  of  November,  1842, 

Both  these  conveyances  contained  covenants  by  Sharp  for  the 
production  of  certain  title  deeds,  among  which  was  mentioned  the 
deed  of  the  27th  of  August,  1841. 

In  the  interval  between  the  date  of  the  first  conveyance  to 
LangUm^  viz.,  the  2nd  of  November,  1842,  and  the  date  of  the 
re-conveyance  by  Langton  presently  referred  to.  Sharp  sold  and 
conveyed  to  different  persons  various  other  portions  of  the  lands 
comprised  in  the  conveyance  of  the  27th  of  August,  1841,  and 
notices  of  the  soyeral  conveyances  were  indorsed  on  that  deed. 
It  did  not  appear  whether  they  contained  any  covenant  by 
the  purchasers,  nor  was  there  any  evidence  that  the  purchasers 
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L.JJ.       were    informed  of  the  restrictive    covenants    entered    into   by 
1869       Langion. 
Kbatbs         By  indenture,  dated  the  20th  of  February,  1846,  and  made  be- 
Ltoit       tween  Langton  of  the  first  part,  Thomas  Savvey  (who  was  a  dower 

tnistee  for  Langton)  of  the  second  part,  Sharp  of  the  third  part, 

and  John  Lyon  and  James  Ryder  of  the  fourth  part,  after  reciting 
that  Sharp  had  agreed  to  re-purchase  from  Langton,  for  £5000, 
the  three  pieces  of  land  comprised  in  the  two  conveyances  to 
Langton,  and  that  Lyon  and  Ryder  had  agreed  to  advance  and  pay 
the  purchase-money  to  Langton,  Langton  and  his  trustee,  in  con- 
sideration thereof,  and  by  the  direction  of  Sharp,  conveyed  the 
three  pieces  of  land  to  Lyon  and  Ryder,  in  fee,  to  be  held  by  them 
upon  the  trusts  of  an  indenture  dated  the  19th  of  February,  1846, 
and  made  between  Sharp  of  the  one  part,  and  Lyon  and  Ryder  of 
the  other  part^  being  a  mortgage  to  secure  various  sums  of  money, 
including  the  £5000  paid  to  Langton.  The  trusts  of  this  mortgage 
deed  were  the  ordinary  trusts  for  sale  of  the  mortgage  premises 
and  repayment  of  the  moneys  advanced,  with  powers  of  leasing 
and  management,  and  it  contained  a  declaration  that  the  money 
advanced  belonged  to  Lyon  and  Ryder  on  a  joint  account 

On  the  29th  of  September,  1853,  Lyon  and  Ryder  filed  a  fore- 
closure claim  in  the  Court  of  the  County  Palatine  against  the 
assignees  in  bankruptcy  of  Sharp,  and  certain  puisne  incum- 
brancers, and  by  an  order  made  in  that  suit,  and  dated  the  23rd  ot 
October,  1853,  the  Defendants  were  absolutely  foreclosed.  By  a 
deed,  dated  the  22nd  of  April,  1863,  Ryder  (who  survived  Lyon) 
conveyed  the  premises  cx)mprised  in  the  mortgage  deed  (except 
such  parts  as  had  been  sold  by  him  to  Lyon)  to  the  use  of  himself 
and  Joseph  Andrew  Keaies  and  Joseph  Lyon,  their  heirs  and  as- 
signs. Lyon  and  Ryder,  the  original  mortgagees,  were,  it  appeared, 
the  trustees  of  the  will  of  Joseph  Lyon,  and  as  such  trustees  ad- 
vanced the  money  secured  by  the  mortgage ;  and  the  last-mentioned 
deed  was  a  transfer  to  two  new  trustees,  together  with  the  con- 
tinuing trustee  of  the  same  will.  The  present  suit  was  instituted 
in  the  Chancery  Court  of  the  County  of  Lancaster  by  Keaies  and 
Joseph  Lyon  as  surviving  trustees,  for  the  administration  of  the 
estate  of  the  testator,  Joseph  Lyon ;  and  an  order  in  the  suit,  dated 
the  14th  of  May,  1868,  was  made,  by  which  a  sale  of  the  above 
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three  pieces  of  land  was  directed.    Accordingly  the  property  was       l.  JJ. 

put  up  for  sale  by  auction  in  lots,  under  conditions  of  sale  which        i869 

referred  to  the  restrictive  covenant  contained  in  the  deed  of  the      K^kTEs 

27th  of  Auffust,  1841,  but  not  to  those  contained  in  the  deed  of      ^  *• 

Lyon. 
the  2nd  November,  1842.    The  Appellant  purchased  some  of  the       

lot'3,  and  took  the  objections  that  the  land  was  still  subject  to  the 

latter  covenants,  and  that  a  good  title  therefore  could  not  be  made. 

The  District  Eegistrar  of  the  Court  certified  that  a  good  title  to  the 

lots  in  qnestioji  could  be  made,  and  the  Vice-Chancellor  of  the 

Duchy  of  Lancaster,  by  the  order  under  appeal,  confirmed  that 

certificate. 

Mr.  Little,  Q.C.,  and.  Mr.  Robinson,  for  the  Appellant : — 

We  contend  that  every  subsequent  purchaser  from  Sharp  was 
an  assignee  of  the  benefit  of  Langton^s  covenants.  Sharp,  there- 
fore, could  not  alone  release  the  land  from  them  by  his  re-pur- 
chase :  Whatman  v.  Gibson  (1) ;  Mann  v.  Stephens  (2) ;  Coles  v. 
Sims  (3)  ;  Child  v.  Bmglas  (4) ;  Western  v.  MacDermott  (5) ;  Talk 
V.  Moxhay  (6). 

Mi.  Charles  Hall,  and  Mr.  North,  for  the  Bespondent : — 

Sharp  was  bound  to  let  Langton  use  the  roads ;  but  subject  to 
this  lie  was  absolute  owner  of  the  retained  property,  and  .could 
build  upon  it  as  he  pleased.  The  benefit  of  Langton's  covenant 
cannot  be  held  to  pass  to  the  purchasers  from  Sharp  in  the 
absence  of  any  agreement  or  expression  of  intention  to  that  effect. 
In  Whatman  v.  Oibson  there  were  mutual  covenants  between  all 
parties.  In  Western  v.  MacDermot  there  was  a  general  building 
plan,  and  the  covenants  were  evidently  entered  into  with  the 
vendor  for  the  purpose  of  benefiting  all  the  purchasers.  Here 
there  is  no  proof  of  a  general  plan,  and  it  is  not  shewn  that 
Sharp's  purchasers,  other  than  Langton,  entered  into  any  covenant 
at  all.  This  distinguishes  the  case  from  Child  v.  Douglas,  in  which, 
moreover,  the  bill  was  dismissed. 

Mr.  Little,  in  reply. 

(1)  9  Sim.  196.  (4)  Kay,  560;  5  D.  M.  &  G.  739; 

(2)  15  Ibid.  377.  2  Jur.  (N.S.)  950. 

(3)  Kay,  56.  (5)  Law  Bep.  1  Eq.  499;  2  Ch.  72. 

(6)  2  Ph.  774. 
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L.  JJ.       Jan.  30.    Sir  C.  J.  Selwyn,  L.J. : — 
1869  Tijie  judgment  which  I  am  about  to  deliver  is  the  judgment  of 


Keatsb      the  C!ourt. 

Lyon,  [^^8  Lordship  then  stated  the  facts  as  above,  and  continued : — ] 

In  support  of  the  objection  it  has  been  contended  that  the  benefit 
of  the  restrictive  covenants  contained  in  the  conveyance  to  Langton 
was  a  benefit  reserved  by  Sharp  in  respect  of  the  unsold  portion 
of  the  property  comprised  in  the  deed  of  the  27th  of  August,  1841, 
and  that  it  was  so  attached  to  the  land  that  it  passed  by  his  sub- 
sequent conveyances  of  other  portions  of  the  same  property  to 
other  purchasers,  and,  consequently,  that  although  (as  was   ad- 
mitted)  as  between  Sharp  and  Langton^  those  covenants  were 
efiectually  put  an  end  to  by  the  deed  of  the  20th  of  February, 
1846,  no  arrangement  between  Sharp  and  Langton  could  deprive 
the  purchasers  between  the  dates  of  the  conveyances  to  and  recon- 
veyance from  Langton  of  the  benefit  which  they  had  obtained,  or 
of  their  right  to  enforce  the  covenants,  and,  consequently,  that  a 
title  to  the  lots  in  question,  unfettered  by  the  covenants,  could  not 
be  made  without  the  concurrence  of  the  intermediate  purchasers. 
The  general  principles  upon  which  the  Court  deals  with  cases 
relating  to  the  burden  and  incidence  of  covenants  and  stipulations 
restrictive  of  the  free  use  of  land,  may  be  gathered  from  the  obser- 
vations of  Lord   Cottenham  in  the  case  of  Tulk  v.  Moxhay  (1), 
where  he  says :  *'  That  this  Court  has  jurisdiction  to  enforce  a 
contract  between  the  owner  of  land  and  his  neighbour  purchasing 
a  part  of  it — that  the  latter  shall  either  use  or  abstain  from  using 
the  land  purchased  in  a  particular  way — is  what  I  never  knew  dis- 
puted. ...  It  is  said  that  the  covenant  being  one  which  does  not 
run  with  the  land  this  Court  cannot  enforce  it ;  but  the  question  is 
not  whether  the  covenant  runs  with  the  land,  but  whether  a  party 
shall  be  permitted  to  use  the  land  in  a  manner  inconsistent  with 
the  contract  entered  into  by  his  vendor,  and  with  notice  of  which 
he  purchased.     Of  course  the  price  will  be  affected  by  the  cove- 
nant."   And  again  he  says :  "  That  the  question  does  not  depend 
.   upon  whether  the  covenant  runs  with  the  land  is  evident  from  this, 
that  if  there  was  a  mere  agreement,  and  no  covenant,  this  Court 
would  enforce  it  against  a  party  purchasing  with  notice  of  it,  for 

(1)  2  Ph.  774,  777. 
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if  an  equity  is  attached  to  the  property  by  the  owner,  no  one  pur-      L.  JJ. 
<uiasing  with  notice  of  that  equity  can  stand  in  a  different  situation       1869 
from  the  party  from  whom  he  purchased."  Kbatw 

The  questions  which  have  arisen  with  respect  to  the  devolution         *• 

of  the  benefit  of  covenants  of  this  kind  have  been  decided  upon       

similar  principles,  and  equally  without  reference  to  any  technical 
distinctions  depending  upon  the  covenants  running  or  not  running 
with  the  land.  Thus  in  Whatman  v.  Oibson  (1),  where  the  owner 
of  a  particular  piece  of  land  on  which  a  row  of  houses  was  in- 
tended to  be  built,  executed  a  deed  reciting  that  it  had  been  laid 
ont,  and  was  intended  to  be  dealt  with  in  a  particular  manner,  and 
declared  that  it  should  be  a  general  and  indispensable  condition  of 
tiie  sale  of  all  or  any  part  of  that  land,  that  the  several  proprietors 
for  the  time  being  should  observe  and  abide  by  the  several  stipu- 
lations and  restrictions  therein  contained,  and  that  he  himself 
.  would  at  all  times  observe  the  like  restrictions  and  stipulations ; 
and  those  restrictions  and  stipulations  were  also  enforced  by 
mutual  covenants,  although  the  question  afterwards  arose  be- 
tween subsequent  purchasers  of  different  portions  of  this  piece  of 
land,  it  was  held  that  the  one  was  bound  by,  and  the  other  was 
entitled  to  enforce,  the  covenants,  for  as  the  Vice-Chancellor  of 
England  observed  (2) :  "  It  is  quite  clear  that  all  the  parties  who 
executed  this  deed  were  bound  by  it,  and  the  only  question  is, 
whether,  there  being  an  agreement,  all  persons  who  come  in  as 
devisees  or  assignees  under  those  who  took  with  notice  of  the  deed, 
are  not  bound  by  it?  I  see  no  reason  why  such  an  agreement 
should  not  be  binding  in  equity  on  the  parties  so  coming  in  with 
notice.  Each  proprietor  is  manifestly  interested  in  having  all  the 
neighbouring  houses  used  in  such  a  way  as  to  preserve  the  general 
uniformity  and  respectability  of  the  row." 

And  in  Odes  v.  Sims  (3),  which  was  also  a  case  of  mutual  cove- 
nants relating  to  a  particular  piece  of  land  laid  out  in  plots  for  the 
erection  of  a  row  of  houses  to  be  built  in  a  particular  and  uniform 
manner,  the  present  Lord  Chancellor,  then  Vice-Chancellor,  after 
quoting  the  passage  to  which  we  have  just  referred  in  the  judg- 
ment in  Whatman  v.  Qtlmn,  says  (4) :  "  Therefore  taking  the 

(1)  9  Sim.  196.  (3)  Kay,  66. 

(2)  Ibid,  207.  (4)  Ibid.  09. 


V, 

Ltox. 
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L.  jj.       deed  between  Jones  and  SheweU  alone,  these  two  parties  having 
isey        clearly  agreed  with  each  other  that  the  property  should  be  laid 
Keates      ^^*  ^^  ^  particular  way,  all  those  who  come  in  under  them  are 
bound  in  equity  by  their  covenants  if  they  had  notice  of  them." 
Again,  in  the  case  of  Western  v.  MacDermott  (1),  certain  pieces  of 
land  in  the  city  of  Bath,  including  the  sites  of  certain  houses 
called  Brock  Street,  were  included  in  a  deed  of  conveyance  dated 
the  20th  of  December,  1766,  by  which,  in  consideration  of  a  per- 
petual rent-charge  reserved  to  himself.  Sir  Benet  Oarrard,  the 
owner  of  the  property,  conveyed  it  to  John  Wood  in  fee,  and  Wood 
thereby  covenanted  to  pay  the  rent-charge,  and  within  ten  years 
to  build  houses  upon  the  piece  of  land  thereby  conveyed  according 
to  the  plan  thereto  annexed ;  and  Sir  Benet  Garrard  entered  into  , 
certain  restrictive  covenants  relating  to  certain  portions  of  land 
defined  in  the  deed,  and  it  was  provided  that  every  conveyance  of 
any  house  to  be  so  built  should  contain  covenants  similar  to  those 
contained  in  that  deed;  and  the  conveyances  by   Wood,  under 
which  the  Plaintiff  and  Defendant  derived  their  title,  and  to  all  of 
which  Sir  Benet  Oarrard  was  a  party,  did,  in  fact,  contain  such 
covenants,  and  also  covenants  by  the  purchasers  with  Sir  Benei 
Garrard  and  Wood,  and  each  of  them,  and  each  of  their  heirs  and 
assigns,  against  building  upon  the  gardens  of  the  houses  beyond  a 
certain  height ;  and  the  Lord  Chancellor,  Lord  Chelmsford,  con- 
sidered himself  to  be  relieved  from  the  necessity  of  considering  the 
question,  whether  the  covenant  against  building  beyond  a  certain 
height  did  or  did  not  run  with  the  land,  because  it  was  admitted  on 
the  part  of  the  Defendant  that  he  having  purchased  his  house  with 
notice  of  the  restrictive  obligation  attached  to  it,  a  Court  of  Equity 
would  interfere  to  prevent  his  violation  of  it.     "  This,  indeed,"  he 
adds,  "  could  not  be  disputed  after  the  cases  of  Tidk  v.  Moxhay  (2) 
and  Coles  v.  Sims  (3)."     These  cases  were  (with  the  exception  of 
Mann  v.  Stephens  (4)  and  Child  v.  Douglas  (5),  to  whidi  we  shall 
presently  refer)  the  only  cases  cited  in  support  of  the  Appellant's 
contention,  and  in  all  of  them  the  judgment  of  the  Court  is  based 
upon  clear  evidence  of  intention  and  contract,  supported  by  mutual 

(1)  Law  Rep.  1  Eq.  499 ;  2  Cb.  72.  (3)  Kay,  56. 

(2)  2  Ph.  774.  (4)  15  Sim.  377. 
(6)  Kay,  560. 
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covenants,  and  relating  to  a  particular  and  defined  portion  of  land       L.  JJ. 
4igreed  to  be  laid  out  and  dealt  with  according  to  a  prescribed        1868 

Plaj*-  KBATS8 

The  case  of  Mann  v.  Stephem  (1)  differs  from  those  we  have       jj'^^ 
been  discussing^  in  the  particular  that  there  was  no  general  build-        — 
ing  scheme  or  plan  affecting  the  property  in  respect  of  which  the 
•question  to  be  decided  arose,  but  in  that  case  the  owner  in  fee  of 
three  houses,  and  of  an  adjoining  piece  of  land,  sold  one  of  the 
houses,  and  at  the  same  time  covenanted  with  the  purchaser  that 
the  piece  of  land  should  be  for  ever  thereafter  used  in  a  particular 
way,  and  that  no  building,  except  a  private  house  or  ornamental 
<x)ttage,  should  be  erected  thereon,  and  afterwards  sold  the  piece 
of  land  to  another  person,  and  caused  the  purchaser  to  enter  into 
a  similar  covenaut  with  him  as  to  the  user  of  the  land.    The 
house  ultimately  became  vested  in  the  Plaintiff,  and  the  piece  of 
land  in  the  Defendant,  who  had  actual  notice  of  the  covenant 
entered  into  by  his  predecessor  in  title,  but  who,  notwithstanding, 
began  to  build  a  beershop  and  brewery  on  part  of  the  land.    The 
Plaintiff  applied  for  an  injunction  to  restrain  this  breach  of  the 
covenant^  and  though  it  was  argued  on  behalf  of  the  Defendant 
that  there  was  no  privity  between  the  Plaintiff  and  Defendant,  and 
that  the  burden  of  the  covenant  did  not  run  with  the  land,  the 
Yice-Chancellor  of  JEnffland  granted  the  injunction  on  the  ground 
that  the  Defendant  had  purchased  with  notice  of  the  covenant ; 
and  on  an  appeal  from  an  order  to  commit  the  Defendant  for 
breach  of  the  injunction,  the  Lord  Chancellor  held  that  the  in- 
junction was  properly  granted,  though  he  varied  it  by  omitting 
some  words  taken  from  the  covenant  as  being  too  indefinite.    In 
Mdnn  v.  Stephana  the  covenant  respecting  the  user  of  the  land  was 
contained  in  the  deed  by  which  the  house  was  conveyed,  and  was, 
therefore,  plainly  intended  to  benefit  the  owner  of  the  house  for 
the  time  being,  and  the  decision  was  based  on  the  ground  that  the 
restriction  upon  the  user  of  the  piece  of  land  in  question  was  known 
to  the  Defendant  at  the  time  of  his  contract  for  the  purchase. 

In  the  case  now  before  us  it  is  not  shewn  that  the  vendor  Sharp 

had  made  any  representations,  or  was  bound  by  any  contract  or 

covenant  excepting  those  covenants  against  nuisances  contained 

(1)  16  Sim.  377. 
Vou  IV.  CT  1 
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L.  JJ«       in  the  deed  of  1841,  and  those  relating  to  the  roads ;  and  it  is  clear 

1869        that  at  and  immediately  after  the  date  of  the  conveyaDce  ta 

KsATEs      LangUm  in  November,  1842,  he  was  perfectly  at  liberty  to  deal 

Ltos        ^^^  ^^  ^^^  ^^  ^®  estate  as  he  might  think  fit,  subject  only  to  the 

covenants  to  which  we  have  just  alluded,  and  that  he  was  also  at 

liberty  to  enter  into  any  arrangement  with  Langian  by  which  the 
restrictive  covenants  afiecting  the  land  conveyed  to  him  might  be 
altered  or  put  an  end  to,  and  the  question  which  we  have  to  decide 
is,  whether  he  must  be  taken  to  have  deprived  himself  of  this 
power  merely  by  reason  of  his  having  sold  and  conveyed  to  pur- 
chasers certain  portions  of  his  remaining  property.  It  is  true  that 
in  such  cases  the  Court  does  not  require  any  particular  form  of 
deed  or  covenant^  but,  as  Lord  Cotienham  has  observed,  would 
enforce  a  contract  if  proved  by  a  mere  agreement ;  but,  so  far  as 
the  question  may  turn  upon  the  intention  of  Sharp,  the  vendor,  it 
is  not  altogether  immaterial  to  observe,  that  although  in  both  the 
conveyances  to  Langton  in  November,  1842,  Langion  is  made  to 
covenant  for  himself,  his  heirs,  and  assigns,  the  covenant  in  both 
cases  is  entered  into  with  Sharp,  liis  heirs,  executors,  and  adminis- 
trators only. 

The  case  of  the  Appellants  is  not,  in  our  judgment^  strengthened 
by  the  circumstaijce  that  notices  of  several  of  these  intermediate 
conveyances  by  Sharp  are  indorsed  upon  the  deed  of  the  27th  of 
August,  1841 ;  for  as  these  conveyances  extend  only  to  small  por- 
tions of  the  property,  and  as  the  title  deeds  were  retained  by  the 
vendor,  it  was  only  an  ordinary  and  proper  precaution  on  the  part 
of  the  purchasers  (who  appear  in  several  instances  to  have  taken 
covenants  to  produce)  to  stipulate  that  notice  of  the  fact  of  part  of 
the  property  having  been  sold  or  conveyed  should  be  indorsed  on 
one  of  the  principal  title  deeds  so  retained.  There  is  no  trace  of 
any  such  contract  or  arrangement  as  that  which  existed  in  all  the 
cases  to  which  we  have  been  referred ;  nor  has  any  attempt  been 
made  to  explain  or  define  the  limits  within  which  the  benefit  of 
the  restrictive  covenants  is  supposed  to  have  been  confined,  nor . 
whether  it  must  be  taken  to  be  confined  to  lands  held  under  the 
same  title  or  of  the  same  tenure,  or  whether  it  would  extend  to 
lands  subsequently  acquired  by  the  vendor,  and  be  so  attached  to 
them  as  to  pass  under  a  conveyance  of  any  part  of  such  subse- 
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quently  acquired  lands,  nor  whether,  if  the  covenants  had  been      L.  JJ. 
affirmative,  any,  and  which,  of  the  intermediate  purchasers  could       i6G9 
have  enforced  the  specific  performance  of  such  covenants.    The      k^^ 
only  attempt  at  such  a  definition  was  made  by  the  Appellants'  «'•  ^ 

counsel  when  relying  upon  a  particular  passage  of  the  judgment  in        * 

Child  V.  Douglas.  They  argued  (1)  that  the  Court  invariably  re- 
gards stipulations  of  this  kind  with  reference  to  the  benefit  of  the 
property  which  is  reserved  by  the  vendor,  and  consequently  that 
they  fire  attached  to  such  reserved  property,  and  therefore  pass  by 
every  conveyance  of  any  part  of  that  property.  But  it  is  obvious 
that  such  a  definition  does  not  meet  all  cases ;  for  cases  might  be 
put  in  which  a  vendor  might  lawfully  and  reasonably  insist  upon 
such  covenants  even  when  the  conveyance  comprised  the  whole  of 
the  property  to  which  he  was  entitled  at  the  date  of  the  covenant, 
fis  in  the  case  of  the  purchase  and  sale  of  a  strip  of  land  adjoining 
a  large  park  by  a  person  who  had  at  the  time  no  interest  in  the 
park,  but  who  hoped  to  inherit  or  purchase  it.  Assuming  the 
vendor  of  the  strip  of  land  afterwards  to  purchase  or  inherit  the 
park,  and  to  sue  the  purchaser  for  breach  of  the  covenant,  the  pur- 
chaser of  the  strip  of  land  would,  in  a  Court  of  Equity,  be  unable 
to  justify  a  violation  of  the  covenant  by  reason  of  the  injury  sus- 
tained by  the  vendor  having  arisen  only  in  consequence  of  his 
subsequent  acquisition  of  the  park. 

We  think  that  an  owner  of  land  in  the  position  in  which  Sharp 
stood  in  the  year  1842,  cannot  be  presumed  to  have  intended  to 
fetter  himself  in  the  exercise  of  the  power  which  he  indisputably 
possessed  of  dealing  with  the  whole  of  his  estate  as  he  thought 
fit ;  and  as,  notwithstanding  the  sale  of  some  portions  of  land,  his 
power  of  dealing  with  what  he  retained  remained  unaffected,  it 
is,  under  the  circunistances  of  this  case,  very  difficult  to  see  how 
any  distinction  is  to  be  drawn  between  his  power  of  dealing  with 
the  land  so  retained  and  with  that  which  he  resumed  by  the  re- 
purchase from  Langton ;  and  if  it  were  to  be  held  that  a  mere 
conveyance  of  a  small  portion  of  the  remaining  land  amounts  to 
evidence  of  such  an  intention  on  the  part  of  the  vendor,  the  rule 
cannot  be  confined  to  conveyances  in  fee,  but  must  be  extended 
to  alienation  for  lives  and  years;  and  the  present  case  affords  a 

(1)  Kay,  568. 
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Lb  JJ.       remarkable  instance  of  the  inconvenience  which  would  result  from 
1869       such  a  mle,  for  as  there  appear  to  have  been  some  twenty  con- 
TS^^^     veyances  of  small  pieces  of  land  between  the  2nd  of  November, 
Ltov        ^Si2,  and  1846,  the  concurrence  of  all  these  purchasers,  and  of  all 
"—       persons  claiming  under  them,  would  be  necessary  to  any  such 
arrangement  as  that  which  was  effected  in  1846 ;  and  as  it  would 
be  extremely  difficult,  if  not  impossible,  to  obtain  the  concurrence 
of  all  those  persons,  the  practical  result  would  be  to  render  a  por- 
tion of  the  property  inalienable  excepting  under  very  onerous  and 
depreciating  conditions. 

The  Appellant  has  mainly  relied  upon  the  case  of  Child  v. 
Doufflcu  (1)  ;  and  it  has  been  said  that  that  case  goes  further  than 
any  of  the  other  decided  cases,  and  has  established  such  a  rule  as 
that  to  which  we  have  alluded ;  but  it  must  be  observed  that  in 
ChUd  V.  Daufflas  the  land  had  been  laid  out  for  building  purposes ; 
and  in  the  contract  entered  into  between  the  vendors  and  the  De- 
fendant Dotifflas  was  contained  a  stipulation  that  Douglas  should 
not  erect  any  buildings  within  six  feet  of  certain  projected  roads. 
The  Plaintiff  Child  was  a  subsequent  purchaser  of  another  and 
neighbouring  portion  of  the  land  so  laid  out,  and  on  the  occasion 
of  his  purchase  he  had  been  required  to  enter  into,  and  had  entered 
into,  a  covenant  not  to  erect  any  building  within  six  feet  of  one  of 
the  same  roads  called  ^  HougUon  Place  f*  and  it  appeared  that  upon 
the  negotiation  of  the  Plaintiffs'  purchase  his  agent  was  informed, 
in  reply  to  inquiries  as  to  the  conditions  on  which  the  land  was  to 
be  sold,  that  the  purchasers  would  not  be  permitted  to  build  nearer 
than  six  feet  to  Houghton  PlcLce^  and  a  plan  of  the  land  was  shewn  to 
him  on  which  a  building  line  was  drawn,  which  indicated  that  the 
buildings  were  to  be  six  feet  distant  from  the  causeway  of  that  street 
The  Vice-Chancellor  granted  an  injunction  upon  an  interlocutory 
application  to  restrain  the  building  of  a  wall  fifteen  feet  high,  but 
his  order  was  discharged  by  the  Lords  Justices  on  appeal;  and 
in  delivering  judgment,  Lord  Justice  Knight  Bruce  said  his  opinion 
was  adverse  to  the  case  of  the  Plaintiff  upon  three  of  the  four 
questions  involved  in  the  cause ;  and  one  of  these  questions  was, 
whether  if  there  was  such  a  covenant  or  contract  not  to  build  (as 
mentioned  in  the  case),  which  was  binding  on  the  Defendant,  the 

;(1)  Kay,  560. 
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Plaintiff  was  a  person  wko  was  entitled  to  sue  upon  it  or  enforce  L.  JJ. 
it.  The  motion  was  directed  to  stand  over  till  the  hearing,  and  the  1869 
Defendant  was  put  under  an  undertaking  not  in  the  meantime  to  Kkatxb 
carry  the  wall  higher  than  fifteen  feet  six  inches,  and  to  abide  by  iJ^l„^ 
any  order  the  Court  might  make  as  to  his  remoying  what  he  had  "~^ 
or  should  have  built  The  cause  afterwards  came  on  to  be  heard 
before  the  Yice-Chancellor,  and  it  is  reported  (1),  when  the  bill 
was  dismissed ;  and  in  delivering  judgment  His  Honour  said  that 
he  entertained  no  doubt  that  there  was  no  intention  to  vary  the 
original  contract,  or  that  there  was,  in  Jhct,  a  breach  of  the  contract. 
But  he  says  that  a  main  question  was  as  to  the  right  of  the  Plaintiff 
to  sue,  and  tlusis  the  question  upon  which  his  doubts  arose,  and  he 
said :  **  There  would  be  no  doubt  but  that  this  Court  would  interfere 
in  a  proper  case  without  noticing  the  difficulty  whether  in  point  of 
l^al  form  the  party  could  sue  at  law  or  not.  In  Mann  r.  Stephens  (2) 
the  whole  case  was  brought  before  the  yice-Chancellor,  but  it  was 
not  put  upon  the  question  of  the  covenant  running  with  the  land 
or  not,  but  on  the  question  whether  or  not  there  was  a  substantial 
agreement  between  the  parties."  And  the  Yice-Chancellor  con- 
cluded his  judgment  by  saying :  '^  I  have  not  been  able  to  come 
to  a  conclusion  perfectly  satisfactory  to  my  own  mind  what  are  the 
rights  of  parties  inter  se  each  of  whom  has  covenanted  with  the 
landlord,  but  who  have  neither  covenanted  with  each  other  nor  taken 
any  covenant  from  the  landlord  to  themselves;  and  I  have  felt 
additional  doubt  from  the  different  view  taken  by  the  Court  above, 
and  shewn  so  distinctly  by  the  Lords  Justices,  allowing  the  De- 
fendant to  complete  the  wall,  when  almost  the  only  question 
before  me  is,  whether  I  shall  order  that  wall  to  be  pulled  down  or 
liiamiflg  the  bill.  It  does  not  appear  to  me  that  I  ought  to  interfere 
so  far  in  a  case  where  I  still  hesitate,  and  where  so  much  hesitation 
has  been  shewn  in  the  Court  above ;  and  I  must  suffer  what  has 
taken  place  to  turn  the  balance  (for  that  is  all  that  is  required)  in 
the  Defendant's  favour,  having  great  doubt  both  as  to  the  law  and 
as  to  the  application  of  it." 

Having  regard  to  the  circumstances  to  which  we  have  already 
alluded  as  existing  in  the  case  of  CliUd  v.  Douglas  (3),  and  which 

(1)  2  Jur.  (N.S.)  950,  952.  (2J  15  Sim.  377 

(3)  Kay,  560. 
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L.  JJ.       are  not  to  be  fonnd  in  tlie  present  case,  to  the  reyersal  of  the  order 

1809       made  upon  the  motioD,  and  to  the  final  digmiasal  of  the  bill  by  the 

%^ii     Vice-ChaDcellor  notwithstanding  the  undertaking  giTen  bj  the 

.  ^^         Defendant,  and  to  the  judgments  delivered  on  those  occasions^  we 

thick  that  that  case  cannot  be  considered  as  haying  established 

any  such  new  or  general  rule  as  that  which  has  been  contended  for 
by  the  Appellant,  and  we  think  such  a  rule  is  unaupported  either 
by  principle  or  authority,  and  would  greatly  interfere  with  the  free 
alienation  of  landed  estates. 

We  think,  therefore,  that  the  Appellant's  objection  to  the  title 
iailsy  and  the  appeal  motion  must  be  refused  with  costs. 

Solicitors :  Messrs.  Narris  &  Allen  ;  Mr.  /.  E.  LydaU. 


L.  JJ.  BEIOLEY  V.  CARTEB. 

12Sf         '^t«W  EdcUes  Ad  (19  <fc  20  Vtd.  c,  120),  «.  17,  28— Coiwcn/  to  Apjpiieation/ar 
Jan,  26,  27.  SaJe  —  Contingent  Bemainderman  —  Specific  Petformanee^  Vendor  and 
Purchaser— DouUfid  Title— Condition  of  Sale. 

The  pensons  whose  consent  is  required  by  the  17th  section  of  the  SetUed 
Edates  Act  to  an  application  for  a  sale  are  persons  whose  consents  are  capable 
of  being  obtained.  Therefore,  where  a  freehold  estate  was  liniited  in  trust  for 
A,  for  life,  with  remainder  (subject  to  a  general  power  of  appointment  bj  J.) 
in  trust  ^  for  the  person  whom  A.  should  leave  her  heir-at-law"  in  fee  :^ 

Bdd  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  an  order  for 
sale  made  on  the  application  of  A,,  with  the  concurrence  of  the  trustee  of  the 
settlement,  was  not  invalid  by  reason  of  the  non-concurrence  of  the  imasoer- 
tained  contingent  remainderman. 

What  constitutes  a  settled  estate  within  the  Act,  considered. 

Observations  upon  the  effect  of  the  28th  section  in  curing  an  informality 
in  a  sale  made  in  pursuance  of  the  Act. 

In  a  suit  for  specific  performance,  a  purchaser  will  be  forced  to  take  a  title 
which  appears  to  the  Court  of  Appeal  to  be  good,  although  the  Judge  of  the 
Court  below  was  of  a  different  opinion ;  that  fact  not  being  sufficient  to  con- 
stitute a  doubtful  title. 

A  condition  of  sale  which  did  not  fairly  state  the  objection  to  the  title 
against  which  it  was  directed : — 

Held  not  to  be  binding  on  a  purchaser. 

J.  HIS  was  an  appeal  from  a  decree  of  the  Master  of  the  EoUs. 
The  bill  was  filed  by  a  vendor  for  specific  performance  under  the 
following  circumstances : — 


V. 

Gasteb. 
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By  a  settlement  made  in  1837,' in  contemplation  of  the  marriage  L.  jj. 
of  W.  B.  Heighton  and  Mary  Louisa  Green,  freehold  land,  of  which  1869 
M.  L.  Grreen  was  seised  in  fee  simple,  was  conveyed  to  the  use  of  bbiolky 
a  trustee  in  fee  upon  trust,  during  the  joint  lives  of  W.  B.  Heighton 
and  M.  L.  Greeny  for  her  separate  use,  without  power  of  anticipa- 
tion, and  after  her  death,  if  she  should  die  in  the  lifetime  of  her 
husband,  in  trust  for  such  persons  as  she  should  by  will  appoint, 
^nd  in  default  of  such  appointment  ^^  in  trust  for  the  person  or  per- 
sons whom  she  should  leave  her  heir  or  co-heirs  at  law,  and  the 
heirs  and  assigns  of  such  person  or  persons  respectively,"  but  in 
case  she  should  survive  her  husband,  then  in  trust  for  such  per- 
sons as  she  should  after  her  husband's  death  by  deed  or  will 
appoint,  and  in  default  of  appointment  upon  the  same  trusts  as 
were  thereinbefore  declared  in  the  event  of  her  dying  in  the 
lifetime  of  her  husband  without  making  any  appointment  by 
will. 

In  July,  1858,  Mrs.  Beighion,  by  her  next  friend,  presented  a 
Petition  for  a  sale  of  the  property  under  the  Leases  and  Sales  of 
SetOed  Estates  Act  (19  &  20  Vict.  c.  120).  The  Petition  was  served 
on  her  husband  and  children  and  the  trustee  of  the  settlement,  and 
an  order  for  sale  was  made.  The  property  was  put  up  for  sale 
under  the  order,  and  WHliam  Thirtle  became  the  purchaser  for 
£410,  but  he  refused  to  complete,  on  the  ground  that  the  Act  did 
not  empower  the  Court  to  make  an  order  which  would  bind  the 
heir  of  Mrs.  Heighton. 

Mr.  Beynolds,  the  solicitor  acting  for  the  Petitioner,  prevailed  on 
the  Plaintiff,  who  was  a  friend  of  his,  to  become  the  purchaser  in 
the  place  of  Thirtle.    Accordingly,  by  an  order  of  the  1st  of  July, 

1861,  ThirUe  was  discharged  from  his  purchase,  and  the  Plaintiff 
was  substituted  as  purchaser.  The  costs,  which  were  taxed  at  £41, 
were  ordered  to  be  paid  out  of  the  purchase-money,  and  the  rest 
was  paid  into  Court  On  the  20th  of  January,  1862,  the  property 
was  conveyed  to  the  Plaintiff  by  the  trustee,  in  pursuance  of  the 
order.  On  the  occasion  of  the  substitution  of  the  Plaintiff  as  pur- 
chaser, Beyndds  wrote  a  letter  to  him  dated  the  11th  of  January, 

1862,  undertaking  to  indemnify  him  from  all  costs,  charges,  and 
expenses  in  connection  with  the  purchase;  and  on  the  10th  of 
June,  1862,  Beyndlds  gave  him  a  bill  of  sale  of  certain  furniture 
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Ifc  JJ.       and  effects,  the  consideration  of  which  was  stated  to  be  the  pay- 
1S09        ment  bj  the  Plaintiff  of  the  pnrchase-monej  and  costs  under  the 
^j^^l^     order  of  the  1st  of  Julj,  1861. 

Garb.         ^  *^®  ^^  ^^  October,  1866,  the  property  was  put  up  to 
^—       anction  by  the  Plainti£^  and  porchased  by  the  Defendant  under 
conditions  of  sale,  the  6th  of  which  was  as  follows : — 

''  By  indenture  of  settlement  of  the  13th  day  of  September,  1837, 
executed  on  the  marriage  of  WtUiam  Briffhi  Seighton  and  Kary 
Lauiia  his  wife,  the  property  was  settled  upon  certain  trusts  for 
her  benefit.  The  yendor  purchased  the  property  under  orders  of 
sale  made  (on  the  Petition  of  the  said  Mary  Louisa  Seighton^ 
under  the  proyisions  of  the  Act  to  facilitate  leases  and  sales  of 
settled  estates,  and  the  property  was  conveyed  to  the  vendor  by 
indenture  of  the  20th  day  of  January,  1862,  which  deed  was  settled 
and  approved  by  the  Judge,  as  appears  by  the  certificate  of  his 
Chief  Clerk  written  thereon.  The  conveyance  recites  the  settle- 
ment of  1837,  and  the  orders  for  sale,  and  payment  of  the  pur- 
chase-money, and  contains  a  qualified  covenant  by  the  trustee  of 
the  settlement  for  its  production.  The  title  to  the  property  shall 
commence,  without  inquiry  into,  or  objection  to,  earlier  or  other 
title^  with  the  said  indenture  of  conveyance,  but  without  prejudice 
to  the  last  stipulation  the  purchaser,  if  he  so  desire,  shall  be 
entitled  to  ask  for  an  inspection  of  the  settiement  of  1837 
(at  his  own  expense)  under  the  covenant  for  production  above 
referred  to." 

On  the  18th  of  October,  1866,  the  Defendant  refused  to  accept 
the  title  on  the  same  objection  which  had  been  taken  by  Thirile; 
and  in  January,  1868,  the  Plaintiff  instituted  this  suit  for  specific 
performance. 

The  Defendant,  by  his  answer,  in  addition  to  the  objection  of 
title,  alleged  that  the  orders  of  the  Court  had  been  obtained  by 
fraud  on  the  part  of  Mrs.  HeightorCs  solicitor  for  his  own  benefit, 
and  that  the  arrangement  as  to  the  costs  was  not  fairly  stated  to 
the  Court  The  record  was,  however,  produced  before  the  Court 
of  Appeal,  and  it  was  ascertained  that  the  facts  were  fully  stated 
in  the  Petition. 

The  Master  of  the  Bolls  held  that  the  objection  taken  to  the 
titie  was  a  valid  one,  and  that  the  conditions  of  sale  did  not  pre- 
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dade  the  pnichaser  from  taking  the  objection,  and  he  accordingly 
dismissed  the  bill.    From  this  decision  the  Plaintiff  appealed.  (1). 


L.JJ. 

1869 


(1)  1868.  Dec.  3.  Loan  Bomillt, 
M.R.y  after  stating  the  facts  of  the  case, 
continued: — 

With  regard  to  the  objection  to 
the  title  two  questions  arise:  Firat, 
whether  the  objection  is  valid;  se- 
condly, whether  the  Defendant  is  pre- 
cluded from  taking  it^  On  the  first, 
the  real  point  to  be  determined  is, 
whether  the  person  or  persons  who  may 
be  the  heir  or  co-heirs  of- Mrs.  Heighton 
at  her  death  are  bound  by  this  order 
for  sale  under  the  provisions  of  the  Act 
In  considering  this  point,  this,  first,  is 
clear,  that  the  person  or  persons,  who- 
ever he  or  they  may  be,  who  shall  be 
the  heir  or  heirs-at-law  of  Mrs.  Heighten 
at  the  time  of  her  decease,  in  default  of 
any  appointment  made  by  her,  take  as 
purchasers,  and  not  by  descent  from 
Mrs.  Heighton,  Secondly,  it  is  equally 
clear  that  it  is  impossible  to  ascertain 
till  the  death  of  Mrs.  Heighton  who 
this  person  or  these  persons  may  be. 
Thirdly,  this  proposition  also  appears  to 
me  to  be  clear,  that  if  the  person  who 
ultimately  is  to  become  such  heir  hap- 
pens to  be  now  alive,  no  notice  to  him 
will  bind  him,  for  the  notice  would  be 
given  to  hun  in  a  difiierent  capacity,  and 
cannot  be  ^ven  to  him  in  his  character 
of  heir-at-law.  In  suits  instituted  in 
this  Court  it  is  not  sufficient  that  the 
man  who  is  the  legal  personal  repre- 
sentative of  a  deceased  person  being  a 
neoessaiy  party  to  the 'suit,  is  a  Defen- 
dant in  some  other  character.  In  such 
a  case  the  bill  is  required  to  be  amended 
for  the  purpose  of  bringing  him  before 
the  Court  also  as  the  legal  personal 
lepresentative  of  the  deceased  person. 
In  thiscase  the  children  oiyin, Heighton 
have  been  made  parties  to  the  order  on 
the  Petition,  but  upon  the  principle  I 
have  stated  this  will  not  bind  that  one 
of  them,  if  there  shall  be  one  of  them, 


Beiolit 
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Cabtbb. 


who  shall  hereafter  turn  out  to  be  the 
heir-at-law  of  Mrs.  Heighton,  In  fact, 
the  appearance  of  these  children  on  the  ^^"^° 
occasion  of  the  order  made  on  the  Peti- 
tion was  ^v^oUy  unnecessaiy.  The 
parties  whose  consent  is  required  by 
the  Act  are  specified  in  the  17th  sec- 
tion : — [His  Lordship  read  the  17th  and 
18th  sections.]  I  think  the  concurrence 
of  Mrs.  Heighton*a  heir-at-law  is  essen- 
tial to  make  the  title  perfect,  and  I 
think  that  it  was,  and  is,  impossible  to 
obtain  the  concurrence  of  the  person 
who  will  be  Mrs.  Htighton's  heir-at-law 
in  that  character,  and  that  consequently 
his  interest,  when  it  arises,  if  it  should 
ever  arisen  will  not  be  bound  by  this 
sale.  I  am  further  of  opinion  that  the 
defect  is  not  cured  by  any  clause  in  any 
subsequent  Act  relating  to  this  subject, 
indeed  there  is  no  clause  that  I  have 
foimd  in  any  subsequent  Act  which 
touches  this  point  or  makes  complete 
an  order  which  was  in  its  inception 
defective.  All  the  Acts  proceed  on  the 
principle  that  the  person  to  concur 
must  be  ascertained.  I  am  not  now 
referring  to  the  case  of  persons  under 
disability,  who  stand  on  a  separate 
ground,  and  whose  interests  are  pro- 
tected by  trustees  and  by  the ^ Court; 
but  in  all  other  cases  where  an  interest 
exists  in  a  specified  person,  his  con- 
currence is  required.  I  am  of  opinion, 
therefore,  that  the  objection  is  a  good 
one,  and  that  the  title  is  defective. 

On  the  second  point  I  am  of  opinion 
that  the  Defendant  is  not  precluded  by 
the  conditions  of  sale  from  taking  this 
objection : — [His  Lordship  read  the  6th 
condition.]  No  doubt  this  was  intro- 
duced to  meet  this  very  point,  but  in 
my  opinion  this  does  not  compel  the 
purchaser  to  take  the  title  when  the 
inspection  of  the  settlement  there  re- 
ferred to  shews  that  the  order  of  this 
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Mr.  Joshua  WiUiams,  Q,C.,  and  Mr.  Upton,  for  the  Appellant : — 

The  order  for  sale  was  properly  made,  and  binds  all  persons 
claiming  under  the  settlement  There  is  no  doubt  that  this  is  a 
settlement  within  the  1st  section  of  the  Act,  for  wherever  there  is 
an  estate  for  life  there  is  a  succession ;  therefore  the  powers  of  the 
Act  may  be  put  in  force  on  the  application  of  the  tenant  for  life, 
unless  those  powers  are  restricted  by  something  in  the  17th  section 
which  requires  the  consent  of  the  persons  interested.  The  17th 
section  requires  the  consent  of  "  all  persons  in  existence  having 
any  beneficial  estate  or  interest  under  or  by  virtue  of  the  settle- 
ment, and  also  all  trustees  having  any  estate  or  interest  on  behalf 
of  any  unborn  child."  Here  the  only  person  in  existence  having 
any  beneficial  interest  was  Mrs.  Heighion;  and  the  trustee  who 
concurred  in  the  order  represented  the  unascertained  persons. 


Court  was  erroneous,  and  that  it  had 
no  power  to  bind  the  contingent  interests 
which  may  hereafter  arise  on  the  death 
of  Mrs.  Heighion.  I  entertain  this 
opinion  the  more  strongly,  because  I 
have  always  thought  that  where  the 
vendor  wishes  to  preclude  the  purchaser 
from  taking  a  particular  objection  to 
the  title,  which  must  appear  on  the 
documents  submitted  to  him,  it  is 
essential  that  the  vendor  should,  as  a 
matter  of  good  faith,  point  out,  if  not 
the  objection  itself,  the  nature  of  the 
objection,  in  the  conditions  of  sale. 
Here  the  vendor  knows  that  the  person 
who  will  be  the  heir-at-law  of  Mrs. 
Heighton  at  her  death  is  not  bound  by 
the  order,  and  that  if  she  dies  without 
makiug  any  appointment,  he  will  be 
entitled  to  the  property;  instead  of 
indicating  this  fact  to  the  person  who 
may  be  disposed  to  become  the  pur- 
chaser, he  simply  assumes  that  the 
order  of  the  Court  must  be  correct,  and 
says  that  there  shall  be  no  inquiry 
into,  or  objection  taken  to,  any  earlier 
title  than  the  conveyance  of  Januaiy, 
1862.    The  purchaser  naturally  sup- 


poses that  the  order  of  the  Court  is 
correct,  and  that  the  Court  could  not 
be  induced  to  make  a  fmitless  order; 
but  the  inquiry  made  by  the  purchaser 
as  to  the  settlement  of  1837,  which  is 
sanctioned  by  the  conditions  of  sale, 
shews  that  the  Court  had  no  power  to 
make  such  an  order  without  expressly 
reserving  the  rights  of  the  heir-at-law 
of  Mrs.  Htighton,  and  that  the  vendor 
has  no  power  to  give  a  complete  title 
to  the  reversion  after  Mrs.  EeigJUon's 
death. 

This,  therefore,  is  in  the  nature  of 
deception  to  the  purchaser,  and  docs 
not  preclude  him  from  taking  the 
objection,  of  which  he  had  no  notice. 
On  all  the  grounds,  therefore,  I  am  of 
of  opinion  that  the  vendor  cannot  shew 
a  good  title  to  the  property ;  and  that 
the  bill  must  be  dismissed,  and  of 
course  with  costs.  Having  disposed  of 
the  case  on  this  ground,  I  think  it  un- 
necessary to  go  into  any  of  the  other 
circumstances  set  forth  in  the  Defend- 
ant's answer,  which  have  no  relation  to 
the  sole  ground  on  which  I  dismiss 
this  bill. 
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The  saving  clause  in  the  18th  section  gives  power  to  the  Court  to       L.  JJ, 
reserve  the  rights  "  of  persons  whose  consent  or  concurrence  has        1869 
been  refused  or  cannot  bo  obtained ;"  but  that  can  only  refer  to     deiolet 
persons  who  are  capable  of  consenting  or  refusing  to  concur,  not  to      q^^ 

unascertained  persons.    The  construction  for  which  the  Defendant        

contends  would  exclude  the  operation  of  the  Act  in  any  case  where 
there  is  a  contingent  remainder  in  an  unascertained  person.  But 
whether  the  order  for  sale  was  properly  made  or  not,  now  that  it 
has  been  completed,  it  is  protected  by  the  28th  section,  which  pro- 
vides that "  after  the  completion  of  any  lease,  sale,  or  other  act 
under  the  authority  of  the  Court,  and  purporting  to  be  in  pursuance 
of  this  Act,  the  same  shall  not  be  invalidated  on  the  ground  that 
the  Court  was  not  hereby  empowered  to  authorize  the  same:*' 
In  re  Qreene^  Settled  JEstaies  (1) ;  In  re  Laing^s  Trusts  (2) ;  In  re 
Thompson's  Settled  Estates  (3).  Moreover,  we  contend  that  the 
Defendant  is  precluded  by  the  conditions  of  sale  from  taking  the 
objection. 

Mr.  Southgaiey  Q.C.,  and  Mr.  Bristotve,  for  the  Defendant : — 

The  Court  had  no  power  under  the  Act  to  make  an  order  binding 
a31  persons  claiming  under  the  settlement.  It  may  be  doubted 
whether  this  was  a  settlement  within  the  meaning  of  the  Act :  In  re 
BurdMs  Win  (4).  But  assuming  it  to  be  a  settlement  within  the 
meaning  of  the  Act,  the  contingent  remainder  to  the  heir  of  Mrs. 
EeiffJUon  is  not  affected  by  the  order.  It  was  never  intended  that 
a  tenant  for  life  should  have  the  power  of  obtaining  an  order  to 
dispose  of  the  estate  without  the  consent  of  the  remainderman ; 
and  if  the  remainderman  is  not  ascertained  the  powers  of  the  Act 
cannot  be  exercised  at  all.  The  18th  section  excludes  the  juris- 
diction in  cases  where  there  is  a  person  entitled  to  an  estate  of 
inheritance  whose  consent  cannot  be  obtained.  The  28th  section 
was  only  intended  to  protect  purchasers  against  formal  objections ; 
and,  moreover,  it  carefully  provides  that  no  sale  shall  have  any 
effect  against  any  person  '^  whose  concurrence  in  or  consent  to  the 
application  ought  to  have  been  obtained  and  was  not  obtained." 

(1)  10  Jur.  (N.S.)  1098.  (4)  7  W.  R.    711;   on  appeal,  28 

(2)  Law  Eep.  1  Eq.  416.  L.  J.  (Ch.)  840. 

(3)  Joh.  418. 
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L.JJ.  The  condition  of  sale  was  delusive,  and  did  not  indicate  the 

1869       natore  of  the  objection  to  the  title. 

Bholby         j-rphe  LoBD  Justice  Giffard  : — ^We  feel  no  doubt  that  you  were 
Gabtd.      not  precluded  by  the  condition  of  sale.] 

The  circumstances  under  which  the  order  was  obtained  amounted 
to  a  fraud  on  the  Court.  The  Plaintiff  was  a  nominee  of  the 
solicitor,  who  was  in  fact  the  real  purchaser;  and  the  transac- 
tion was  a  scheme  to  get  the  costs  out  of  the  purchase-money. 
Under  these  circumstances,  even  if  the  Court  is  against  us  as  to 
the  construction  of  the  Act,  this  is  far  too  doubtful  a  title  to  be 
forced  upon  a  purchaser. 

Sib  C.  J.  Selwtn,  L  J. : — 

We  have  not  lost  sight  of  the  fact  that  this  is  a  suit  for  specific 
performance,  nor  of  the  fact  that  the  greatest  weight  is  due  to  the 
opinion  of  the  Master  of  the  Bolls,  nor  of  the  observations  of  the 
Lords  Justices  in  Collier  v.  McBean  (1),  in  which  the  difiSculty  and 
danger  of  forcing  a  doubtful  title  upon  a  purchaser  are  dwelt  upon. 
At  the  same  time  it  is  the  duty  of  a  Court  of  Appeal  to  form  an 
opinion  upon  the  question  of  title  and  to  act  upon  it,  as  is  well  ex» 
pressed  by  Lord  8L  Leonards  in  the  case  of  Sheppard  v.  Doolan  (2). 
His  Lordship  there  says :  "  With  respect  to  the  common  cases  of 
doubtful  title,  I  cannot  agree  with  the  proposition  that  an  unfavour- 
able decision  in  the  Court  of  inferior  jurisdiction  renders  the  title 
doubtfuL  The  Judge  of  the  Superior  Court  would  still  be  bound 
to  exercise  his  own  discretion,  and  decide  according  to  his  own 
judgment.  I  have  myself  often  argued  at  the  Bar  in  support  of 
the  proposition,  but  always  without  success ;  for  although  I  have 
urged  that  no  Judge  could  consider  a  title  to  be  free  from  doubt 
when  one  or  two  Judges  competent  to  decide  the  question  had 
pronounced  it  to  be  defective,  I  have  been  ever  met  by  this 
answer — that  to  adopt  such  a  doctrine  would  be  in  effect  to  leave 
the  ultimate  decision  of  the  question  to  the  Court  below,  while  the 
law  provides  an  appeal  to  the  Court  above."  We,  therefore,  consider 
it  to  be  our  duty  to  decide  the  case,  and  in  doing  so  there  are  two 
questions  to  be  considered. 

(1)  Law  Rep.  1  Oh.  81.  (2)  3  D.  &  War.  8. 
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The  first  question  is,  whether  the  Master  of  the  Bolls  had  juris-  l.  jj. 
diction  to  make  the  original  order  for  sale.  This  turns  upon  the  ^^ 
construction  of  the  Settled  Edaies  Ad  (19  &  20  Vict.  c.  120),  and  Bbiolet 
first  we  have  to  consider  whether  the  limitations  in  the  present  Cabtkb. 
case  constituted  a  settlement  within  the  meaning  of  the  Act  [His 
Lordship  then  shortly  referred  to  the  limitations  of  the  marriage 
flettlement,  and  continued : — ]  Mrs.  Heiffhton  is  still  living,  and 
it  is  admitted  that  the  ultimate  limitation  amounts  to  a  gift 
to  her  heirs  as  purchasers  and  not  by  descent,  and  that  the  rule 
in  Shelley's  Case  (1)  does  not  apply.  I  have  no  doubt  that  such 
limitations  constitute  a  settlement  within  the  meaning  of  the  Act. 
The  other  point  for  consideration  is,  whether  the  proper  persons 
were  served  with  and  consented  to  the  Petition.  The  only  per- 
sons in  existence  who  had  any  estate  or  interest  at  the  date  of 
the  order  were,  first,  the  trustee  of  the  legal  fee ;  and,  secondly, 
the  lady,  her  husband  being  also  joined  with  her  by  reason  of  his 
authority  as  husband,  but  having  no  interest  in  the  property,  which 
was  settled  to  the  lady's  separate  use.  They  all  concurred  in  the 
application  for  a  sale.  Was  it  necessary  that  the  person  who  wiU 
be  Mrs.  HeightofCs  heir  should  be  represented,  and  did  his  absence 
invalidate  the  order  ?  It  is  clear  that  as  nemo  est  Jueres  viventis, 
such  person  could  not  then  be  ascertained  or  served  with  notice 
of  the  application.  On  the  supposition,  probably,  that  one  of 
Mrs.  HeigktorCs  children  would  be  her  heir,  notice  was  given  to 
the  children,  and  they,  through  their  guardian,  consented  to  the 
application ;  but  it  is  clear  that  they  had  no  present  interest.  The 
question  then  is,  whether  it  was  necessary  that  any  other  person 
should  be  present  to  represent  the  equitable  inheritance  besides 
the  trustee.  The  16th  section  of  the  Act  provides  that  ''any 
person  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  any  settled  estates  for  a  term  of  years  determinable  on 
his  death,  or  for  an  estate  for  life,  or  any  greater  estate,  may  apply 
to  the  Court  by  petition  in  a  summary  way  to  exercise  the  powers 
conferred  by  this  Act."  One  of  the  powers  conferred  by  the  Act 
is  a  power  to  sell  a  settled  estate.  If,  therefore,  we  have  a  settled 
estate  within  the  meaning  of  the  Act,  and  the  proper  person  peti- 
tions, as  is  the  case  here,  what  remains  is  to  see  whether  there  is 

(1)  1  Rep.  219. 
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L.  JJ.      anything  in  the  other  sections  to  prohibit  the  Court  from  exer- 
1869        cising  its  powers.    The  18th  section  may  be  set  aside,  for  that 

B^^JJ^Y  only  gives  power  to  the  Court  to  make  a  limited  order  under  cer- 
tain circumstances.  If  the  state  of  things  there  referred  to  existed 
in  the  present  case,  that  power  has  not  been  exercised.  We  are, 
therefore,  reduced  to  the  inquiry,  whether  the  17th  section  creates 
any  such  exception  as  precludes  the  Court  from  making  the  order. 
Having  heard  the  able  argument  of  Mr.  SovJthgatey  I  am  unable  to 
see  that  it  does  impose  any  such  fetter  or  limitation  upon  the 
power  of  the  Court,  and  in  my  judgment,  as  the  tenant  for  life 
filed  the  Petition,  and  the  trustee  concurred,  I  think  it  was  a  case 
in  which  the  Court  was  competent  to  exercise  its  jurisdiction.  In 
addition  to  this  we  have  the  28th  section,  which  puts  the  case  iu 
the  same  position  as  that  in  which  sales  made  under  the  ordinary 
authority  of  the  Court  have  been  held  to  be.  The  rule  is  well 
stated  in  Uoyd  v.  Jolines  (1),  and  I  understand  it  to  be,  that  if 
all  persons  interested  are  before  the  Court  mere  irregularity  will 
not  avail  to  invalidate  the  order ;  but  if  the  proper  persons  were 
not  present,  the  order  may  be  objected  to.  So  it  would  be  in  the 
present  case,  but  a  person  whose  consent  is  to  be  obtained  must  be 
one  whose  consent  is  capable  of  being  obtained,  not  one  who  is  not 
in  existence.  I  may  refer  to  another  judgment  of  Lord  St.  Leo- 
nards in  Bowen  v.  Evans  (2),  where  he  says :  "  First,  there  is  Lloyd 
V.  Johnes,  in  which  Lord  Eldon  held  that  the  purchaser  should 
not  lose  the  benefit  of  his  purchase  by  reason  of  an  irregularity  in 
the  proceedings ;  that  case  has  been  explained  by  Lord  Redesdale 
in  Bennett  v.  HamHI  (3),  and  by  Sir  W.  Grant  in  Curtis  v.  Price  (4). 
Lord  Redesdale  seems  not  to  have  entirely  agreed  with  Lord  Eldony 
but,  with  great  deference  to  the  high  authority  with  whom  I  am 
compelled  to  differ,  I  entirely  subscribe  to  the  doctrine  of  Lord 
Eldon.  Li  Curiis  v.  Price  the  Master  of  the  Eolls,  though  not 
called  on  to  decide  the  point,  declared  his  opinion  to  be,  that 
although  accounts  were  not  taken  or  inquiries  directed  which  ought, 
to  have  been  taken  and  directed,  yet  that  being  the  act  of  the  Court 
it  could  not  affect  the  purchaser ;  and  he  was  also  of  opinion  that 

(1)  9  Yes.  37.  (3)  2  Sch.  &  Lef.  566,  579. 

(2)  IJ.  &  Lat,  178,  258.  (4)  12  Vcs.  89. 
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a  direction  by  the  Court  to  pay  the  purchase-money  to  a  wrong       L.  JJ, 
person  would  not  affect  the  purchaser.     I  entirely  subscribe  to        1869 
that  opinion.     I  think  that  though  there  may  have  been  some      Beioley 
advantage  taken  of  the  parties  to  the  cause,  it   ought  not  of     cabteb. 

itself  to  constitute  a  ground  for  impeaching  the  sale ;  for  it  would       

be  extremely  dangerous  to  impress  upon  the  minds  of  purchasers 
under  decrees  that  that  which  had  escaped  the  vigilance  of  the 
Court,  of  its  o£Scers,  and  of  the  Bar,  would  form  a  sufficient  ground 
to  set  aside  a  sale.  I  could  not  lay  down  a  rule  more  mischievous 
to  the  suitors  of  the  Court  and  the  interests  of  the  public,  for  it 
is  of  the  greatest  importance  that  sales  made  under  the  authority 
of  the  Court  should  not  be  lightly  set  aside." 

Entirely  subscribing  to  these  observations,  I  think  that  the  28th 
section  would  remove  any  objection  which  could  be  raised  to  the 
title  in  this  case  by  any  subsequent  purchaser. 

But  the  Defendant  relies  on  another  ground,  namely,  that  the 
order  was  obtained  by  a  fraud  upon  the  Court.  If  so,  the  decree 
of  the  Master  of  the  EoUs  dismissing  the  bill  was  right.  We  have 
therefore  now  to  consider  whether  this  defence  has  been  established. 
The  Petition  for  the  sale  was  perfectly  regular,  but  the  same  objec- 
tion was  taken  by  the  purchaser  as  has  been  taken  on  this  occasion; 
and  the  solicitor,  being  anxious  not  to  lose  his  costs,  the  objection 
was  submitted  to,  and  another  purchaser  was  substituted  for  the 
original  purchaser,  and  the  costs  were  deducted  from  the  purchase- 
money  paid  into  Court  It  cannot  be  denied  that  there  may 
be  cases  in  which  the  costs  may  be  properly  allowed  out  of  the 
purchase-money.  We  have  examined  the  Petition,  and  we  find 
that  the  facts  as  to  the  arrangement  with  respect  to  the  costs  were 
stated  in  the  Petition,  and  brought  before  the  Court.  Tliis  is,  at 
all  events,  a  weaker  case  than  that  which  was  put  by  Lord  St. 
Leonards  in  the  passage  I  have  read  of  the  purchase-money  being 
paid  to  the  wrong  person. 

But  it  is  also  said  that  the  Plaintiff  was  merely  a  trustee  for  the 
solicitor.  [His  Lordship  then  referred  to  the  statements  in  the 
answer  and  in  the  evidence  on  that  subject^  and  expressed  his 
opinion  that  there  was  no  ground  for  the  objection.] 

I  entertain,  therefore,  no  doubt  (although  with  the  greatest 
respect  for  the  opinion  of  the  Master  of  the  Bolls),  that  the  ol>jec- 
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lik  JJ.  tions  to  the  title  taken  by  the  Defendant  in  his  answer  cannot  be 

1869  substantiated ;  and  as  no  other  objections  to  the  title  have  been 

Beiolev  suggested,  the  decree  must  be  reyersed,  and  there  must  be  a  decree 

Cabteb.  ^^^  specific  performance. 

Siu  G.  M.  GiFFARD,  L.J. : — 

In  deciding  this  case,  I  do  not  forget  that  this  is  a  suit  for 
specific  performance,  nor  that  the  decision  of  the  Master  of  the 
Bolls  is  against  the  conclusions  at  which  I  have  arrived.  But  I 
do  not  doubt  the  correctness  of  the  rule  laid  down  by  Lord  8t. 
Leonards  in  Sheppard  v.  Doolan  (I),  that  it  is  the  duty  of  the 
Court  to  express  its  opinion  on  a  question  of  title,  notwithstanding 
an  adverse  decision  of  the  Court  below. 

We  have,  therefore,  to  determine  two  questions — first,  whether 
the  original  order  was  obtained  by  fraud ;  and,  secondly,  whether 
the  Court  had  jurisdiction  to  make  the  order  under  the  SetUed 
Esiates  Act, 

As  to  the  first  question,  we  have  these  facts — that  a  fair  price 
was  given  for  the  land,  which  was  sold  by  auction — ^that  an  objec- 
tion was  made  to  the  title — that  another  purchaser  was  obtained 
by  the  solicitor,  and  substituted  for  the  original  purchaser — ^that 
he  was  a  friend  of  the  solicitor,  and  willing  to  oblige  him,  and 
that  he  was  indemnified  by  the  solicitor.  These  are  the  facts ;  and 
we  also  find  that  the  arrangement  which  had  been  made  as  to  the 
costs  was  stated  to  the  Court  in  the  Petition,  and  that  thereupon 
an  order  was  made  that  the  costs  should  be  paid  by  the  purchaser, 
and  the  rest  of  the  purchase-money  paid  into  Court.  By  what 
took  place  the  purchase-money  has  been  materially  reduced,  which 
is  much  to  be  regretted,  but  that  cannot  invalidate  the  order  for 
sale.  And  as  to  the  other  circumstances  attending  the  purchase, 
I  am  satisfied  there  is  nothing  in  them  to  justify  the  allegation  of 
fraud. 

We  come,  therefore,  to  the  second  question — as  to  the  Act  of  Par- 
liament. That  Act  was  originally  passed  to  avoid  the  expense  and 
delay  of  applying  to  the  Legislature  for  a  private  Act  in  all  cases 
where  no  powers  of  sale  or  leasing  were  given  by  the  settlement ; 
and  the  provisions  were  framed,  as  far  as  possible,  in  conformity 

(1)  3  D.  &  War.  8. 
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with  the  practice  of  the  House  of  Lords  with  respect  to  private       L.  JJ. 
Acts.      The  first  question  is,  was  this  a  settlement  within  the        1869 
meaning  of  the  Act  ?    I  enteiiain  no  doubt  that  it  was,  and  that      bi^jby 
the  Petition  was  by  a  person  entitled  to  present  one.    That  being     ^  *'• 

the  case  tlie  11th  section  gives  unqualified  authority  to  the  Court        

to  exercise  the  powers  of  the  Act.  Then  with  respect  to  the  con- 
sents required  by  the  17th  section,  the  Master  of  the  EoUs  says  in 
his  judgment,  "  I  am  not  now  referring  to  the  case  of  persons 
under  disability,  who  stand  on  a  separate  ground,  and  whose  inte- 
rests are  protected  by  trustees  and  by  the  Court ;  but  in  all  other 
<;ases  where  an  interest  exists  in  a  specified  person  his  concurrence 
is  required."  It  appears,  therefore,  that  His  Lordship  regarded 
the  heir  of  Mrs.  Heighton  as  a  specified  person  whose  consent  was 
necessary.  I  regret  that  I  cannot  concur  in  this  view,  for,  not 
being  ascertained,  he  was  not  a  specified  person,  nor  one  of  whom 
it  could  be  predicated  that  he  had  a  beneficial  interest.  The 
terms  of  the  17th  section  are,  "  all  persons  in  existence  having 
any  beneficial  interest  under  or  by  virtue  of  the  settlement"  It 
•appears  to  me  that  those  terms  cannot  apply  to  a  case  where  there 
is  no  ascertained  person  in  existence  who  has  any  beneficial  interest. 
I  think,  therefore,  that  the  Master  of  the  EoUs  was  mistaken  as 
to  the  construction  of  the  clause.  The  provision  that  notice  must 
fce  given  rests  on  the  supposition  that  there  is  some  ascertained 
person  in  existence  who  has  an  interest 

Mr.  SotUhffoie  contended  that  the  Act  only  contemplated  a  sale 
by  consent  of  the  persons  interest'Cd  in  the  estate,  and  that  if  there 
was  no  person  capable  of  consenting  there  could  not  be  a  sale 
under  the  Act  at  all.  But  such  a  construction  would  cut  down 
the  operation  of  the  Act  to  a  very  great  extent,  for  if  that  were  so, 
in  every  case  where  there  was  a  settlement  to  a  man  for  life  with 
remainder  to  his  children,  and  there  were  no  children,  there  could 
not  be  any  sale  under  the  Act  This  would  be  much  too  narrow  a 
^construction.  It  must  be  observed  that  the  Act  gives  an  unquali- 
fied power  of  sale  in  the  first  instance,  followed  by  a  proviso  that 
the  application  must  be  made  with  the  consent  of  certain  persons ; 
but  I  think  that  it  cannot  be  assumed  to  mean  that  consent  must 
"be  given  where,  from  the  nature  of  things,  it  is  impossible.  This 
view  is  borne  out  by  the  observations  of  Lonl  Justice  Turner  in 

Vol.  IV.  -X  1 
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L.  JJ.      Hawkins  t.  Oatheredle  (1\  as  to  the  principles  of  construing  Acts- 

1869        of  Parliament.    With  respect  to  the  18th  section,  I  think  that  it 

^!^ig^     does  not  affect  the  construction  of  the  17th ;  and  the  effect  of  the 

28th  section  is  that  it  has  no  operation  if  the  order  for  sale  was 

right,  and  if  it  was  not  right,  any  informality  in  it  will  not  be 

allowed  to  interfere  with  the  validity  of  the  sale. 

The  title  is,  in  my  opinion,  perfectly  good.    There  must,  there- 
fore be  a  decree  for  specific  performance. 

Solicitors  for  the  Plaintiff:  Messrs.  Valiant  &  VoHance. 
Solicitors  for  the  Defendant :  Messrs.  /.  dt  C.  Rogers. 


L.JJ.  TOOTH  V.  HALLETT. 

1869 

,^y^  EquitaMe  Assignment — Moneys  due  under  a  Budding  Contract — Budding 

Jan.  18.  completed  by  Assignee. 

A  builder  assigned  to  T.  £200  of  what  should  be  coming  to  him  under 
a  building  contract  with  A.  The  contract  provided  that  the  building  should  be 
finished  by  a  certain  day,  and  if  not,  that  A.  might  employ  another 
builder  to  complete  it.  When  the  assignment  was  made  the  time  for  com- 
pletion had  expired.  Soon  afterwards  the  builder  executed  a  creditors'  deed. 
The  trustee  of  this  deed  completed  the  building  with  his  own  money  and 
was  repaid  by  A,  Allowing  this  repayment  as  proper,  nothing  remained  due 
on  the  contract.     T.  then  filed  his  bill  to  enforce  payment  of  the  £200  : — 

Hdd  (affirming  the  decision  of  Malins,  V.C),  that  the  payments  hy  A,  to 
the  trustee  were  proper,  and  that  the  bill  ought  to  be  dismissed  with  costs. 

IHIS  was  an  appeal  by  the  Plaintiffs  from  a  decision  of  Vice- 
Chancellor  Malins,  dismissing  their  bill  with  costs. 

On  the  17th  of  March,  1866,  George  Eamptan,  a  builder,  entered 
into  a  contract  in  writing  with  the  Defendants,  Hallett  dt  Ahbet/y 
who  were  brewers  at  Brighton,  to  build  a  public  house  for  the  sum 
of  £872.  The  contract  proyided  that  the  house  should  be  com- 
pleted and  deliyered  up  to  EaUett  dt  Abbey  on  or  before  the  17th  of 
July,  1866 ;  that  75  per  cent,  should  be  paid  to  Hampton  when 
work  to  the  value  of  £200  should  have  been  certified  by  Hallett  dt 
AVbey's  surveyor  as  executed,  and  the  balance  of  the  contract 

(1)  6  D.  M.  &  G.  1. 
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price  at  the  expiration  of  three  months  from  the  delivering  up  of       L.  JJ. 
the  works  completed  and  certified  by  the  surveyor.    Hampton  also        1869 
covenanted  with  HalleU  &  AVbey  that  if  he  should  fail  to  deliver       t^^ 
up  the  works  completed  on  the  17th  of  July,  1866,  he  would  pay 
them  £10  for  every  week  the  works  remained  unfinished,  and  that 
they  should  be  empowered  to  stop  the  same  as  liquidated  damages 
out  of  any  moneys  that  might  be  due  to  him ;  and  that  they  should 
be  at  liberty  after  the  17th  of  July,  1866,  if  they  should  so  elect, 
to  employ  other  builders  to  complete  the  works;  and  that  the 
amount  so  expended  in  completing  the  works  should  be  recover- 
able from  Hampton,  and  that  any  moneys  in  hand  due  to  Hampton 
might  be  applied  towards  the  satisfaction  of  such  other  builders. 

The  Pl^tiffs,  who  were  timber  merchants,  had  been  in  the  habit 
of  supplying  timber  to  Hampton,  and  in  August,  1866,  he  required 
timber  from  them,  which  they  refused  to  supply  unless  he  gave 
them  security  for  a  sum  of  £200  which  he  owed  them  for  timber 
already  supplied.  He  accordingly,  on  the  29th  of  August,  1866, 
gave  the  Plaintiffs  a  written  order  on  HdOett  &  AVbey,  signed  by 
him,  in  the  following  terms : — "  I  will  thank  you  to  pay  to  Messrs. 
Tooth  dt  Co.  £200  due  on  my  building  account  with  you."  At 
this  time  the  public  house  was  still  unfinished,  and  £450  had  been 
paid  by  HaUelt  dt  Abbey  to  Hampton  for  the  work  already  done. 
Edward  Beves,  one  of  the  Plaintiffs,  took  the  order  to  the  Defendant 
HalleU  on  the  1st  of  September,  1866,  and  HaJlett  told  him  that 
there  was  no  money  at  present  payable  to  Hampton,  and  that  he 
had  had  all  that  had  been  certified  as  due  to  him,  less  25  per  cent. ; 
that  the  time  for  finishing  the  house  had  expired  five  or  six  weeks 
ago,  and  that  it  was  only  out  of  consideration  for  Hampton  that 
HalleU  dt  Abbey  had  forborne  to  exercise  their  power  of  employing 
another  builder  to  finish  the  houaie,  but  that  if  matters  did  not 
mend  they  should  employ  another  builder,  and  in  that  case  there 
would  be  probably  nothing  at  all  coming  to  Hampton.  Thereupon 
Beves  asked  HaJlett  to  give  his  firm  the  opportunity  of  finishing 
the  house  if  they  determined  to  take  it  out  of  Hampton's  hands, 
and  HaUett  said  he  would  do  so.  On  the  7th  and  15th  of  September, 
1866,  HalleU  dt  AVbey  advanced  two  sums  of  £30  and  £40  to  Hamp- 
ton to  enable  him  to  buy  materials  to  complete  the  house.  On 
the  14th  of  September,  1866,  Hampton,  by  a  deed  under  the  Bank- 
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L.  JJ.       ruptey  Ad,  1861,  assigned  all  his  estate  to  the  Defendant  WooUett 
1869       as  a  trustee  for  the  benefit  of  his  creditors.    On  the  18th  of  Sep- 

Tooth  tember,  EaUett  dt  Ahbey  wrote  to  WooUett,  telling  him  that  the 
time  for  completion  having  long  since  expired,  they  should  enforce 
the  penalties  against  Hamptons  estate,  and  shortly  afterwards 
WooHelt,  with  the  consent  of  HaUett  dt  Albey,  completed  the  house, 
and  expended  in  doing  so  money  out  of  his  own  pockety  which  was 
afterwards  repaid  to  him  by  HaUett  dt  Ahbey.  This  payment  having 
been  made,  nothing  remained  due  on  the  contract.  WooHdt  had 
no  funds  in  his  possession  belonging  to  Hampton's  estate. 

On  the  21st  of  June,  1867,  the  Plaintiffs  filed  this  bill  praying 
for  an  account  of  the  moneys  which  became  due  from  Hallett  dt 
Ahbey  to  Hampton  or  his  assignees,  in  respect  of  the  building  contract, 
and  for  a  declaration  that  those  moneys  were  effectually  charged 
with  the  payment  of  £200  to  the  Plaintiffs,  and  that  the  Defen- 
dants might  be  ordered  to  pay  the  £200  to  the  Plaintiffs.  The  Vice- 
Chancellor  having  dismissed  the  bill,  the  Plaintiffs  appealed. 

Mr.  De  Oex,  Q.C.,  and  Mr.  JB.  B.  Rogers,  for  the  Plaintiffs : — 

The  subsequent  advance  by  WooUett  to  finish  the  house  cannot  have 
priority  over  the  Plaintiffs'  security;  they,  in  fact^  found  the 
timber  for  the  house.  A  second  mortgagee  cannot  improve  the 
first  mortgagee  out  of  his  security,  at  any  rate  without  giving  him 
notice  first.  The  case  is  distinguishable  from  that  of  Myers  v. 
United  OuaratUee  and  Life  Assurance  Company  (1),  as  there  the 
first  mortgagee  was  warned  that  money  must  be  expended  on  the 
mortgaged  property  or  it  would  be  lost.  In  the  present  case,  no 
notice  was  given  to  the  Plaintiffs.  The  real  question  is,  whether 
the  mortgagor's  assignee  in  bankruptcy  can,  by  laying  out  money 
on  the  mortgaged  property,  deprive  the  mortgagee  of  his  security. 
The  point  has  never  been  actually  decided,  but  equity  is  against 
the  assignee.  [They  also  referred  to  Garden  v.  Ingram  (2),  and 
Langton  v.  Langton  (3).] 

Mr.  Olasse,  Q.C.,  and  Mr.  Freeling,  for  the  Defendants,  were  not 
called  upon. 

(1)  7  D.'M.  &  G.  112.  (2)  23  U  J.  (Ch.)  478. 

(3)  7  D.  M.  &  G.  30. 
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SiB  C.  J.  Selwyn,  L. J. : —  L.  jj. 

I  entirely  concur  with  the  judgment  of  the  Vice-Chancellor. 


The  Plaintiffs  claim  by  virtue  of  an  assignment  made  to  them  by  Tooth 
Bdmpion  of  moneys  due  under  the  building  contract.  By  that  HAuJrrr. 
contract  Hampton  had  agreed  that  the  whole  works  should  be 
completed  on  the  17th  of  July,  1866,  and  that  he  would  deliver 
up  the  buildings  to  EaUett  &  Abbey  on  that  day,  and  that  if  that 
were  not  done,  certain  penalties  should  be  enforceable  against  him, 
and  that  Hallett  dk  Abbey  should  be  at  liberty  to  employ  other 
builders  to  complete  the  works.  The  thing,  therefore,  which  was 
assigned  to  the  Plaintiffs  was  not  any  absolute  property  of  Bamp- 
ton,  but  that  which  was  coming  to  him  under  the  building  con- 
tract, and  was,  therefore,  subject  to  the  conditions  of  that  contract, 
among  which  was  the  right  of  EaUett  db  Abbey,  in  case  of  Hamp- 
ton s  default,  to  employ  other  builders  to  complete  the  building. 
Shortly  after  the  assignment  the  Plaintiffs  were  informed  by 
Hallett  that  no  money  was  due  to  Hampton,  inasmuch  as  the  time 
limited  for  the  completion  of  the  house  had  then  expired.  On  the 
14th  of  September,  1866,  Hampton  executed  a  deed  which  was 
equivalent  to  a  bankruptcy,  assigning  all  his  property  to  the 
Defendant  WooBett  in  trust  for  his  creditors.  On  the  18th  of 
September,  Hallett  dt  Abbey  wrote  to  WooUett  telling  him  that 
the  time  appointed  for  the  finishing  of  the  building  had  long 
expired,  and  that  they  intended  to  enforce  the  penalties  against 
Hampton^s  estate.  Was  there  then,  under  the  circumstances,  any- 
thing due  to  Hampton — ^anything  which  could  be  made  the  subject 
of  a  valuable  assignment  to  the  Plaintiffs  ?  It  is  admitted  that 
if  a  third  person  had  been  called  in  to  finish  the  buildings  any- 
thing paid  to  him  might  have  been  deducted  from  what  was 
coming  to  Hampton  ;  and  if  so,  in  point  of  fact,  there  would  be 
nothing  due  to  Hampton,  We  have,  therefore,  to  decide  whether, 
because  the  trustee  under  the  creditors'  deed,  having  no  funds 
belonging  to  the  debtor's  estate  in  his  hands,  completed  the  build- 
ing with  his  own  moneys,  the  prior  assignees  stood  in  a  better  posi- 
tion than  if  a  third  person  had  been  employed  by  Hallett  dt  Abbey 
to  complete  the  works.  The  Plaintiffs  had  no  right  to  stipulate  for 
the  employment  of  any  particular  persons  for  that  purpose.  It 
has  been  admitted  that  WooUett  made  no  profit  by  the  transaction. 
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1869  position  than  if  the  money  for  completing  the  buildings  had  been 

Toom  advanced  by  a  third  person«    I  think,  therefore,  that  the  Yice- 

Hallrt  Chancellor  was  quite  right  in  dismissing  the  bill,  and  that  the 

appeal  must  be  dismissed  with  costs. 

Sir  G.  M.  Giffard,  L. J. : — 

This  is  not  the  case  of  a  mortgagor  expending  money  upon  the 
mortgaged  estate :  nor  is  it  the  case  of  an  assignee  in  bankruptcy 
who  has  expended  money  belonging  to  the  bankrupt's  estate ;  but 
it  is  the  case  of  a  gentleman  who  has  expended  his  own  money  in 
completing  this  building.  The  Plaintiffs  wish  to  get  the  benefit 
of  that  expenditure,  and  to  take  from  Mr.  WooUetfs  pocket  the 
value  of  all  the  work  which  he  has  done,  on  the  ground  that 
Hampton  made  an  assignment  to  them  of  what  should  be  coming 
to  him  from  the  building  contract.  Under  the  circumstances 
which  existed,  nothing  at  all  could  be  coming  to  him  from  that 
contract.  It  is  not,  I  think,  carrying  the  principle  of  the  cases 
of  Myers  v.  United  Guarantee  and  Light  Assurance  Company  (1), 
and  Bristaw  v.  Whiimore  (2),  too  far  to  apply  it  to  the  present 
case.     The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs:  Messrs.  TiUeard,  Son,  Oodden,  & 
Rdme. 

Solicitors  for  the  Defendants :  Messrs.  Linklaters,  Eackwoody  dt 
Addison. 

(1)  7  D.  M.  &  G.  112.  (2)  9  H.  L.  0.  391. 
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BARNAED  v.  FORD.  LW. 

CARRICK  V.  FORD.  ^869 

Wife's  Equity  to  a  Settlement— Delta  he/are  Marriage— Practice— Title  of  ^^'  ^^' 

Official  Assignee— Inchoate  Title. 

Where  a  woman  before  her  marriage  is  indebted,  she  is  not  entitled  to  any 
equity  to  a  settlement  out  of  her  property  until  her  debts  incurred  before  her 
marriage  have  been  provided  for. 

An  official  assignee  filed  a  bill  to  impeach  a  settlement  of  part  of  the  bank- 
rupt's property.  He  was  not  formally  appointed  assignee  of  the  bankruptcy 
until  after  the  filing  of  the  bill : — 

Edd^  that  the  official  assignee  had  an  inchoate  title  before  the  filing  of  the 
bill,  and  it  was  sufficient  if  he  produced  the  order  appointing  him  assignee 
at  the  hearing  of  the  cause. 

The  decree  of  the  Master  of  the  Rolls  affirmed. 

1  HIS  wa9  an  appeal  fix)m  a  decree  of  the  Master  of  the  Rolls. 

The  facts  were  shortly  as  follows : — 

On  the  22nd  of  October,  1861,  Augusta  Barnard,  the  Plaintiff 
in  the  first  suit,  then  the  widow  of  0.  Harwood,  was  married  to  the 
Defendant  J.  O.  Barnard. 

At  the  time  of  the  marriage  Mrs.  Barnard,  and  also  the  Defendant 
J.  O.  Barnard,  were  largely  indebted  to  various  persons.  Mrs. 
Barnard  was  entitled  to  an  annuity  of  £300  for  her  life,  charged 
upon  an  estate  of  her  late  husband,  C.  Earwood. 

On  the  17th  of  January,  1862,  Mr.  and  Mrs.  Barnard  executed 
a  settlement  whereby  they  assigned  the  annuity  of  £300  to  the 
Defendant  Henry  Ford,  upon  trust  to  indemnify  J.  O,  Barnard 
against  three  sums  of  £460,  £920,  and  £620,  charged  thereon  by 
Mrs.  Barnard  before  her  marriage,  and,  subject  thereto,  upon  tinist 
to  pay  the  annuity  to  Mrs.  Barnard  for  her  separate  use. 

On  the  15th  of  November,  1862,  /.  O.  Barnard  was  adjudicated 
•a  bankrupt  in  London,  and  the  bankiiiptcy  was  afterwards  trans- 
ferred to  the  Easeter  District  Court  of  Bankruptcy.  No  creditors' 
4issignee  was  ever  chosen.  Debts  to  a  large  amount  were  proved 
under  the  bankruptcy,  several  of  which  had  been  contracted  by 
Mrs.  Barnard  previously  to  her  marriage. 

On  the  27th  of  April,  1867,  Mrs.  Barnard  filed  the  bill  in  the  first- 
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mentioiied  suit  against  Henry  Ford,  the  trustee  of  the  settlement^ 
praying  that  he  might  be  ordered  to  pay  the  annuity  of  £300, 
together  with  the  arrears  then  due,  after  paying  thereout  the  interest 
due  on  the  mortgages,  to  the  Plaintiff.  The  Defendant  Ibrd  put 
in  an  answer,  objecting  that  Mr.  Carrick,  the  oflScial  assignee  of  the 
Exeter  Court  of  Bankruptcy,  ought  to  be  made  a  party  to  the  suit. 
Mrs.  Barnard,  howeyer,  brought  her  suit  to  a  hearing  without 
making  Carrick  a  party. 

Carrick  accordingly  filed  the  bill  in  the  second  suit  against 
Mr.  and  Mrs.  Barnard  and  the  trustee,  praying  that  the  settlement 
might  be  declared  void  against  him  as  such  assignee,  and  that  the- 
suit  might  be  taken  as  a  cross  cause  to  the  suit  of  Barnard  v. 
Ford,  Mr.  and  Mrs.  Barnard,  by  their  answer,  denied  that  the 
Plaintiff  was  official  assignee,  and  it  appeared  that  he  had  never 
been  formally  appointed  by  the  CJommissioner  as  assignee  in  Bar- 
nard^s  bankruptcy.  That  defect,  however,  was  remedied  before  the 
causes  were  brought  to  a  hearing,  by  an  order  of  the  Commissioner 
appointing  the  Plaintiff  assignee  in  the  bankruptcy,  which  order 
was  made  to  bear  date  before  the  filing  of  the  bill  in  the  first 
suit 

Under  these  circumstances  the  Master  of  the  Eolls  dismissed 
the  suit  of  Barnard  v.  F<yrd  with  costs,  and  made  a  decree  in  Car- 
rick V.  Ford  declaring  the  settlement  void  as  against  the  creditors, 
of  Mrs.  Barnard  before  her  marriage. 

Mrs.  Barnard  appealed  from  this  decree. 

Sir  B.  BaggoMay,  Q.C.,  and  Mr.  Herbert  Smith,  for  the  Appel- 
lant:— 

Mr.  Carrick  shewed  no  title  till  after  the  filing  of  his  bill,  ^vhich 
was  after  the  first  suit  was  ready  for  hearing.  His  title  is  not  like 
that  of  an  administrator,  whose  letters  of  administration  relate  back 
to  the  death  of  the  intestate :  Humphreys  v.  Humphreys  (1).  The 
title  of  the  official  assignee  dates  only  from  his  appointment  to 
that  particular  bankruptcy ;  just  as  before  the  Act  of  1849  it  dated 
from  the  assignment  to  him  of  the  bankrupt's  property :  Doe  v. 
Mitchell  (2)',  6  Geo.  4,  e.  16,  ss.  64-66;  Bankruptcy  Act,  1849,. 
ss.  39-141 ;  Orders  of  1852,  rule  121. 

(1)  3  P.  Wms.  349.  (2)  2  M.  &  S.  446. 
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With  respect  to  the  merits,  there  is  no  instance  of  an  attempt 
like  this  to  set  aside  a  marriage  settlement  as  against  creditors. 
If  there  had  been  no  settlement,  the  trustee  would  not  have  been 
permitted  to  pay  Mrs.  Bamard^s  annuity  to  the  assignee  of  her 
husband's  creditors.  She  would  have  been  entitled  to  her  equity 
for  a  settlement  out  of  it :  Spirett  v.  WiUaws  (1). 

Mr.  Swthgaie,  Q.C.,  and  Mr.  Bevir,  for  the  Plaintiff  in  the 
second  suit : — 

The  objection  as  to  the  title  of  the  official  assignee  is  merely 
one  of  form.  There  is  only  one  official  assignee  of  the  Exeter 
Court  of  Bankruptcy,  and  there  could  therefore  be  no  doubt  who 
would  be  assignee.  His  title  was  inchoate  at  the  time  of  filing 
the  bill,  and  was  perfected  before  the  hearing.  As  to  the  merits, 
Mrs.  Barnard  could  have  no  equity  to  a  settlement  till  her  debts 
were  provided  for.  We  do  not  desire  to  overthrow  the  settlement 
except  to  .the  extent  of  her  debts. 

Mr.  Jeesd,  Q.C.,  and  Mr.  W.  W.  Karslake,  for  H.  Ford. 

Mr.  Herbert  Smiih,  in  reply. 

Sib  C.  J.  Selwyn,  L. J. : — 

In  this  case  there  is  no  real  difficulty  nor  any  dispute,  as  to  the 
&cts.  The  only  question  is,  whether  the  husband  was  at  the  date 
of  the  settlement  indebted  to  the  extent  of  insolvency ;  so  indebted 
that,  according  to  the  principles  of  this  Court,  his  creditors  are 
entitled  to  set  aside  the  settlement.  The  affidavit  of  Mr.  and  Mrs. 
Barnard  themselves  shew^s  this.  It  is  clear  that  Mr.  Barnard  had 
no  property  of  his  own,  and  it  is  admitted  that  both  he  and  Mrs. 
Barnard  owed  large  sums  at  the  date  of  their  marriage.  She 
aUeges  that  most  of  her  debts  were  paid  off;  but  it  is  clear  that 
many  were  not  paid  off,  and  they  have  been  proved  in  her  hus- 
band's bankruptcy.  Then  the  husband,  having  no  property  of  his 
own,  and  owing  these  debts,  makes  this  settlement,  by  which  he 
gives  to  his  wife  for  her  separate  use  what  would  have  been  his 
own  during  the  coverture — a  thing  which,  in  my  opinion,  he  could 
not  do  as  against  his  creditors. 

(1)  Uw  Rep.  1  Ch.  520. 
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We  then  come  to  these  two  suits.  The  first  suit,  that  of  Bar- 
nard T.  Ford,  was  not  to  establish  Mrs.  Barnard^s  equity  to  a 
settlement,  but  to  carry  into  effect  the  trusts  of  the  settlement 
which  had  been  executed.  The  trustee  veiy  properly  objected 
that  the  ofiScial  assignee  was  a  necessary  party  to  the  suit ;  but 
the  Plaintiff  and  her  husband  would  not  make  him  a  Defendant 
They  discovered  that  there  had  been  an  accidental  slip  with 
respect  to  the  appointment  of  the  official  assignee,  and  they 
thought  they  could  take  advantage  of  that,  and  get  the  money 
paid  over  to  themselves.  That  was  the  only  question  which  Mrs. 
Barnard  thought  fit  to  i-aise  in  that  suit,  [namely,  whether  she 
could  compel  the  trustee  to  pay  the  annuity  to  her  without  making 
the  assignee  a  party ;  and  I  think  tliat  under  these  circumstances 
the  Master  of  the  Bolls  could  take  no  other  course  than  to  dismiss 
the  bill  with  costs,  and  that  the  appeal  in  that  suit  fails. 

Then  with  respect  to  the  suit  of  Carrick  v.  Ford,  I  think  that 
the  only  substantial  question  is,  whether  the  creditors  have  an 
equity  to  set  aside  the  settlement.  The  question  of  the  appoint- 
ment of  the  assignee  is  only  a  question  of  form.  In  my  opinion 
there  is  no  force  in  the  objection.  We  have  the  order  of  the  Com- 
missioner appointing  the  Plaintiff  assignee  in  the  bankruptcy,  and 
until  that  order  is  set  aside  it  must  be  held  to  be  valid.  I  think 
that  the  Plaintiff  is  entitled  to  a  decree  to  set  aside  the  settlement, 
and  that  the  decree  of  the  Master  of  the  Bolls  is  right  in  principle. 
It  must  be  slightly  altered  in  form,  for  it  only  declares  the  settle- 
ment void  against  the  debts  due  from  the  wife  at  the  time  of  the 
marriage,  which  is  explained  by  the  fact  that  the  Plaintiff  was 
content  to  restrict  his  claims  to  the  debts  due  from  the  wife.  But 
we  think  the  decree  should  extend  to  the  husband's  creditors 
generally. 

The  settlement  being  set  aside,  the  question  arises  whether  Mrs. 
Barnard  is  entitled  to  an  equity  for  a  settlement  out  of  the 
property.  That  equity,  of  course,  depends  upon  the  question 
whether  there  is  any  property  of  the  wife  which  can  be  settled. 
It  has  been  contended  that  if  a  lady  at  the  time  of  her  marriage 
owes  more  than  the  whole  amount  of  her  property,  she  will  still 
have  an  equity  to  a  settlement  out  of  her  property.  To  accede  to 
such  a  proposition  would  be  to  turn  this  Court  into  an  engine  of 
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fraud.  There  must,  therefore,  be  a  declaration  in  this  form : — ^That 
Mrs.  Barnard  is  entitled  to  no  settlement  until  after  provision  is 
made  from  her  property  of  an  amount  equal  to  the  debts  owing 
from  her  at  the  date  of  her  marriage,  which  shall  previously  to  the 
Chief  Clerk's  certificate  be  proved  under  her  husband's  bank- 
ruptcy ;  there  will  then  be  an  inquiry  as  to  her  debts  and  pro- 
perty ;  and  then  an  inquiry  whether  Mrs.  Samard  is  entitled  to 
-any  settlement,  having  regard  to  the  above  declaration*  The 
•costs  of  all  parties  in  the  second  suit  may  be  paid  out  of  the  fund. 
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Sib  G.  M.  Giffabd,  L.  J. : — 

There  are  two  appeals  now  before  us.  The  first  is  in  the  suit  of 
Barnard  v.  Ford,  in  which  the  bill  was  dismissed  with  costs ;  and, 
in  my  opinion,  rightly  so ;  since  the  FlaintifiT  refused  to  bring  Mr. 
Carrick  before  the  Court,  although  invited  to  do  so.  The  other 
Appeal  is  in  the  suit  of  Carrick  v.  Ford,  in  which  the  main  argu- 
ment has  been  that  the  Plaintiff  was  not  in  a  position  to  maintain 
the  suit  It  may  be  that  when  the  bill  was  filed  a  plea  might 
have  been  successful,  but  I  am  satisfied  that  the  FlaintifiT  had  an 
inchoate  right  at  the  time  of  the  filing  of  the  bill,  that  it  was 
perfected  before  the  hearing,  and  that  the  Court  will  not  now 
listen  to  an  objection  so  purely  technical. 

Then  it  was  contended  that  this  case  was  like  SpireU  v.  Wil- 
hws  (1).  It  would  have  been  so  if  the  debts  had  been  originally 
the  debts  of  the  husband ;  but  here  we  are  asked  to  sustain  the 
wife's  equity  to  a  settlement  against  her  own  creditors.  I  think  it 
would  be  contrary  to  good  conscience  to  do  so.  There  can  be  no 
equity  to  a  settlement  till  the  wife's  debts  are  provided  for.  I 
therefore  agree  with  the  decree  proposed  by  the  Lord  Justice. 

Solicitor  for  the  Appellant :  Mr.  G.  Smith. 
Solicitors  for  the  Bespondents:    Messrs.   Coode,  Kingdon,  & 
CcUan. 

(I)  Law  Tep.  1  Ch.  520. 
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1^  ROYAL  BANK  OF  INDIA'S  CASE. 

Jan.  21,  28. 

^—  Contributory — Ultra  Vires — Company  a  ShareJujlder — Bankers — Loan  vpcu 

Security  <f  Shares. 

A  banking  company  /.,  the  articles  of  which  in  general  terms  gave  the 
directoiiB  very  ample  powers  of  management^  advanced  money  on  the  deposit 
of  shares  in  company  A.  The  directors  becoming  alarmed  by  a  judicial 
opinion  that  the  shares  remained  within  the  order  and  disposition  of  the 
depositors,  passed  a  resolution  to  have  the  shares  transferred  into  the  name  of 
company  /.  or  its  manager.  They  were  accordingly  transferred  into  the 
name  of  company  /.,  the  transfers  being  executed  on  behalf  of  company  /.  by 
an  agent,  not  under  the  common  seal.  The  company  was  roistered  as  share- 
liolder,  sold  some  of  the  shares  and  received  the  purchase-money,  and  re- 
ceived the  dividends  on  the  rest.  Company  A,  was  afterwards  ordered  to  be 
wound  up : — 

Held,  that  although  the  acts  of  ownership  exercised  by  company  i.  over 
the  shares  would  not  have  prevented  its  repudiating  them  if  the  transaction 
had  been  tdtra  vires,  company  J.  was  rightly  placed  on  the  list  of  contribu- 
tories ;  for  that,  although  buying  the  shares  of  another  company  as  a  specula- 
tion would  have  been  tdtrd  vires,  it  was  within  the  powers  of  the  company, 
as  bankers,  to  advance  money  on  the  deposit  of  shares,  and  to  do  all  such  acts 
as  were  reasonable  and  proper  for  making  the  security  available : 

Held  also,  that  the  fact  of  the  transfer  not  being  accepted  by  the  company 
under  ita  seal  was  immaterial. 

The  directors  of  the  /.  company  had  power  from  time  to  time  to  make 
by-laws,  which  were  to  be  entered  in  a  book  and  signed  by  three  directors. 
One  of  the  by-laws  which  they  made  prohibited  the  taking  a  transfer  of 
shares  into  the  name  of  the  company.  Q'he  resolution  above  referred  to  was 
afterwards  passed  by  six  directors,  and  entered  in  their  minute  book,  but  was 
not  entered  in  the  book  of  by-laws,  nor  signed  by  three  directors : — 

jffeldf  that  no  third  person  dealing  with  the  directors  could  be  affected  by 
the  by-law,  unless  it  was  proved  that  he  knew  of  it,  and  that  in  the  present 
case,  if  he  had  known  of  it  he  would  not  have  been  affected  by  it,  for  that  the 
resolution  of  the  directors,  who  had  power  to  alter  it,  was  sufficient  to 
abrogate  it. 

Decision  of  Stuaj-t,  V.C,  affirmed. 

X  HIS  was  an  appeal  from  a  decision  of  Viee-Chancellor  Stuart, 
refusing  to  remove  the  name  of  the  Boyal  Bank  of  India  from  the 
list  of  contributories  (1). 

The  Royal  Bank  of  India  was  formed  in  1863,  by  memorandum 
(1)  Law  Rep.  7  Eq.  91. 
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"  The  objects  for  which  the  company  is  established  are  for  carry-        

ing  on  the  trade  of  bankers  in  all  its  branches,  and  to  do  and  trans- 
act all  matters  and  things  incidental  thereto  as  now  existing,  or 
which  it  may  at  any  time  hereafter  be  lawful  for  establishments 
carrying  on  banking,  or  for  dealing  in  money,  or  in  notes,  bills,  or 
other  securities  for  money,  to  do  or  transact." 

Clause  3  of  the  articles  repeated  the  aboye  clause  of  the  memo- 
randum, and  proceeded  to  provide  that  such  business  should  be 
fixed  and  determined,  and  in  all  respects  regulated  by  such  rules, 
regulations,  and  by-laws,  as  the  directors  of  the  company  might 
from  time  to  time  make,  which  should  be  entered  in  a  book  kept 
for  that  purpose,  and  signed  by  three  of  the  directors. 

By  clause  63,  until  the  directors  otherwise  determined,  three 
directors  were  to  form  a  quorum. 

Clause  68 :  "  The  board  of  directors  shall  have  generally  the 
entire  management,  superintendence,  control,  ordering,  and  direct- 
ing of  the  aflFairs,  business,  concerns,  and  property  of  the  company, 
including  power  to  buy,  sell,  or  take  on  lease,  land  or  buildings,  or 
both,  for  the  use  of  the  company  as  occasion  shall  require ;  and 
shall,  in  every  case  not  provided  for,  or  inadequately  provided  for, 
by  these  presents,  or  by  any  rules  or  regulations  hereafter  made  or 
established  by  any  general  meeting,  have  full  power  to  regulate 
their  own  proceedings  and  the  mode  of  conducting  their  business, 
and  to  act  in  such  manner  as  they  may  think  best  calculated  to 
effect  and  accomplish  the  objects  and  purposes  for  which  the  com- 
pany is  established,  and  to  promote  the  welfare  of  the  company ; 
and  also  have  and  assume  all  powers  which  are  requisite  or  neces- 
sary to  enable  them  to  carry  into  effect  the  objects  and  purposes 
for  which  the  company  is  established,  subject,  nevertheless,  to  the 
provisions  and  restrictions  contained  in  these  presents  and  Act 
XIX.  of  1857.'* 

70.  **  The  board  of  directors  shall  have  the  full  and  entire  con- 
trol and  disposal  on  account  and  for  the  purposes  of  the  company 
of  all  moneys  belonging  thereto,  whether  already  or  hereafter  to 
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L.  JJ.      be  subscribed  or  contributed,  or  in  any  manner  acquired  for  the 
iseo       purposes  thereof." 
RoyalBank      ''^l*  " The  board  of  directors  shall  have  full  power,  and  it  shall 
^'case^*    be  their  exclusive  province,  to  prescribe  the  mode  of  receiving,. 

collecting,  and  expending  the  moneys  and  funds  of  or  owing  to  the 

company,  and  of  drawing  cheques,  and  otherwise  disposing  of  the 
funds  and  moneys  which  from  time  to  time  shall  be  in  the  hands 
of  the  bankers  or  treasurer,  or  otherwise  at  the  disposal  of  the 
company ;  and  the  board  of  directors  shall  have  full  power  in  all 
respects  as  they  shall  think  advisable,  to  direct,  control,  and  pro- 
vide for  the  receipt,  custody,  and  issue,  management,  remittance^ 
and  expenditure  of  the  moneys  and  funds  of  the  company." 

By-laws  were  made  by  the  directors,  among  which  was  the 
following  rule : — 

"The  bank  may  accept  lands,  houses,  ships,  shares  in  public 
companies,  or  any  other  property,  as  a  security  for  a  debt  absolutely 
and  landjide  previously  due  and  owing,  or  as  security  for  the  pay- 
ment of  any  sum  for  which  any  person  or  persons  may  have  ren- 
dered himself  or  themselves  liable  to  the  bank ;  but  such  security 
is  never  to  be  taken  for  an  original  loan,  nor  are  shares  in  public 
companies  so  accepted  as  security  to  be  transferred  to  the  bank  so 
as  to  involve  it  in  the  liabilities  of  such  companies." 

Notwithstanding  this  by-law,  it  appeared  to  have  been  the 
course  of  the  Bayed  Bank  to  make  loans  on  deposit  of  shares.  The 
practice  was  for  the  borrower  to  give  his  promissory  note,  and 
deposit  the  share  certificates  with  deeds  of  transfer  executed  by 
him,  the  name  of  the  transferee  being  left  in  blank,  and  with  a 
power  of  attorney  enabling  a  nominee  of  the  BoyalBank  to  receive 
the  dividends.  Among  the  shares  so  taken  were  1000  shares  in 
the  Asiatic  Banking  Corporation, 

In  the  early  part  of  1865  it  was  decided  by  one  of  the  Indian 
Courts,  that  securities  of  this  nature  were  invalid  as  against  execu- 
tion creditors  of  the  depositors.  The  directors  of  the  Boyal  Bank 
being  alarmed  at  this,  passed  the  following  resolution  on  the  30th 
^  of  March,  1865,  at  a  meeting  at  which  six  directors  were  present : — 

''The  meeting  having  had  under  consideration  the  system  of 
advancing  loans  upon  shares,  resolved,  that,  with  the  exception  of 
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the  shares  of  the  Boyal  Bank,  only  the  shares  pf  companies  regis-       L.  jj. 
tared  with  limited  liability,  or  shares  of  companies  incorporated  by        i860 
royal  letters  patent,  should  be  advanced  upon ;  that  no  advances iRoTALfeAXK. 
should  be  made  on  any  shares  on  which  less  than  one-half  the    or  India's 

amount  of  the  capital  was  paid,  and  that  any  shares  upon  which        

loans  were  granted  should  be  registered  in  the  name  of  the  man- 
ager or  in  the  name  of  the  bank."  This  minute  was  duly  entered 
in  the  minute  book  of  the  directors,  but  was  not  signed  by  three 
directors  nor  entered  in  the  book  of  by-laws. 

The  1000  shares  were  accordingly  transferred  into  the  name  of 
the  Bayal  Bank ;  the  name  of  the  Royal  Bank  being  filled  in,  and 
the  transfer  deeds  executed  by  the  manager  on  behalf  of  the  bank, 
.the  common  seal  of  the  bank  not  being  used.  The  transfers  were 
completed  and  the  shares  registered  in  the  name  of  the  bank  at 
different  times  between  the  11th  of  April,  1865,  and  the  12th  of 
December,  1865.  At  various  times  between  the  11th  of  April,  1865, 
and  the  5th  of  July,  1866,  the  Bot/al  Bank  sold,  and  received  the 
purchase-money  for,  a  number  of  these  shares,  and  transferred  to 
the  purchasers  the  shares  so  sold.  The  number  held  by  the  bank 
was  thus  reduced  to  605,  of  which  number  the  bank  remained  the 
registered  holder  down  to  the  date  of  the  order  for  winding  up  the 
Asiatic  Bank.  In  July,  1865,  and  February,  1866,  the  Royal  Bank 
received  dividends  on  the  shares  for  the  time  being  standing  in  its 
name. 

Vice-Chancellor  Stuart  having  refused  to  remove  the  name  of 
the  Royal  Bank  of  India  from  the  list  of  contributories,  the  present 
appeal  was  brought. 

Mr.  Kardakey  Q.C.,  and  Mr.  jFVy,  for  the  appeal  motion : — 

The  Royal  Bank  had  no  power  to  become  a  shareholder  in  an- 
other bank.  The  acceptance  of  shares  in  another  company,  thus 
involving  the  shareholders  in  the  liabilities  of  another  partnership 
with  which  they  have  no  concern,  is  viUra  vires  and  invalid,  and 
all  the  acts  of  ownership  done  are  insufficient  to  ratify  it.  The 
having  shares  transferred  to  the  bank  is  expressly  forbidden  by  the 
by-laws,  which  are  referred  to  in  the  articles,  and  form  part  of  the 
constitution  of  the  company.  It  was  also  vltra  vires  in  the  Asiatic 
Bank  to  admit  another  company  as  a  shareholder.    Moreover,  the 
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L.  JJ.       BoycU  Bank  never«  accepted  the  shares  under  seal,  and  there  is 
1869        nothing  to  bind  it  in  its  corporate  character. 
Royal  Bank      [Spoekman  v.  Evans  (1)  was  referred  to.] 


OF  India's 
Cask. 


Mr.  Dickinson,  Q.C.,  and  Mr.  Kekewich,  for  the  official  liqui- 
dator : — 

It  isy  no  doubty  vUra  vires  for  a  company  to  take  shares  in  another 
company  as  a  speculation,  unless  its  articles  authorize  it  to  do  so ; 
but  it  is  part  of  the  ordinary  business  of  banking  to  make  advances 
on  the  deposit  of  shares,  and  no  act  done  in  the  reasonable  course 
of  realizing  the  security  can  be  deemed  uUra  vires.  The  by-laws 
are  not  public  documents,  and  no  one  outside  the  company  can  be 
affected  by  them  unless  he  is  shewn  to  have  had  notice  of  them. 
Moreover,  the  directors  had  power  to  rescind  this  by-law,  and  did 
so.  That  the  transfers  to  the  Royal  Bank  were  not  accepted  under 
seal  is  immaterial:  In  re  Bamed^s  Banking  Company  (2) ;  which 
authority  also  establishes  that  one  company  may  be  a  shareholder 
in  another. 

Mr.  Karslake,  in  reply. 

Sir  C.  J.  Selwyn,  L.J. : — 

The  memorandum  of  association  constituting  the  Boyal  Bank  of 
India  declares  its  object  to  be  to  carry  on  the  trade  of  bankers ; 
and  its  power  to  do  everything  incidental  to  the  business  of  bank- 
ing is  expressed  in  the  most  wide  and  unlimited  terms.  Then 
the  71st  of  the  articles  of  association  gives  to  the  directors  powers 
of  very  extensive  and  general  character — in  fact,  to  do  everything 
which  in  their  judgment  should  be  necessary  for  the  purpose  of 
carrying  on  this  business  of  banking.  It  is  argued,  however,  that 
the  by-laws  were  in  a  certain  sense  incorporated  with  the  articles, 
and  that  they  control  the  powers  of  the  directors.  But  it  is  to  be 
observed,  that  the  articles  and  the  memorandum  constitute  the 
whole  of  what  may  be  termed  the  public  document  in  such  a  case 
as  this.  The  memorandum  is,  except  under  very  special  circum- 
stances, not  capable  of  being  altered  at  all,  and  the  articles  are, 
excepting  also  under  special  circumstances,  the  governing  and 
(1)  Law  Rep.  3  H.  L.  171.  (2)  Law  Rep.  3  Ch.  105. 
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binding  laws  of  the  company.     But  tliese  by-laws,  to  which  no       L.  JJ. 
one  but  the  officers  of  the  company  has  access,  not  only  are  not       1869 
unalterable  laws,  but  they  are  laws  which  may  be  from  time  to  time  royal  Bank 
altered  in  any  way  by  the  directors  of  the  company  as  they  may    ^^q^^^ 

think  fit,  subject,  it  is  true,  to  the  regulation  that  those  altera-       

tions  are  to  be  entered  in  a  book,  and  signed  by  three  of  the 
directors.  It  appears  that  the  directors  did  pass  certain  by-laws, 
which  are  entered  in  the  book,  with  respect  to  the  nature  of  the 
securities  which  they  should  take,  and  amongst  them  was  one 
upon  which  great  reliance  is  placed.  [His  Lordship  read  the  by- 
law set  out  above.] 

Now,  with  respect  to  the  first  question  which  has  been  argued, 
yiz.,  as  to  the  capacity  of  a  trading  corporation  to  accept  shares  in 
another  trading  corporation,  it  is  sufficient  for  me  to  say  that  I 
entirely  agree  with  the  judgment  of  Lord  Cairns  in  the  case  of 
Bamed'a  Banking  Campany  (1),  viz.,  that  there  is  not,  either  by 
the  common  or  statute  law,  anything  to  prohibit  one  trading  corpo- 
ration from  taking  or  accepting  shares  in  another  trading  corpora- 
tion. There  may,  of  course,  be  circumstances  which  prohibit  or 
render  it  improper  for  a  company  to  do  so,  having  regard  to  its  own 
constitution  as  defined  by  its  memorandum  and  articles ;  but  exclud- 
ing all  these  considerations,  although  in  the  statute  of  1862  tho 
words  "  person  or  persons  "  continually  occur,  still  I  think  it  must 
be  taken  to  include  corporations,  and  looking  at  the  question  as  a 
mere  abstract  question,  in  my  judgment  there  is  nothing  to  prevent 
a  corporation  from  being  a  shareholder  in  another  trading  corpo- 
ration. 

Then  the  question  comes  to  this : — ^are  the  terms,  general  purport, 
and  effect  of  the  memorandum  and  articles  of  association  of  the 
Boyal  Bank  of  India  such  as  to  render  it  uUra  vires  for  its 
directors  to  do  what  they  have  done  in  this  instance  ?  Li  the  first 
place,  I  apprehend  that  making  advances  upon  shares  in  public 
companies  is  within  the  ordinary  course  of  the  dealing  of  bankers. 
This  must  be  obvious  to  every  one  who  is  familiar  with  the  cases 
which  have  occurred  in  this  Court.  It  appears,  accordingly,  that 
this  bank,  in  the  ordinary  course  of  its  business,  was  in  the  habit 
of  advancing  money  and  taking  as  security  shares  in  different  com- 
(1)  Law  Rep.  3  Ch,  105. 
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L.  JJ.  panies,  and  of  accepting  those  shares  as  security  either  for  money 
1869  advanced  at  the  time,  or  for  money  inrhich  had  been  previously 
jRotalBaxk  advanced ;  and  the  course  of  business  was,  that  the  certificates  of 
^'oln^*  shares  were  deposited  with  the  bank,  accompanied  by  a  blank 
—  transfer  and  power  of  attorney,  enabling  some  nominee  of  the  bank 
to  receive  the  dividends  which  accrued  due  in  respect  of  those 
shares.  Accordingly,  they  so  received  the  dividends  upon  a  great 
number  of  shares  in  the  Asiatic  Banking  Corporation.  It  appears 
that  a  judicial  opinion  was  afterwards  expressed,  that  in  that  state 
of  circumstances,  unless  a  formal  transfer  was  executed,  the  bank 
were  only  in  the  position  of  equitable  mortgagees,  and  that  the 
shares  themselves  remained  in  the  order  and  disposition  of  the 
borrower  or  depositor.  The  directors  of  the  Boyai  Bank  of  India 
being  alarmed  by  that  decision,  accordingly  met,  and  it  appears 
that  on  the  30th  of  March,  1865,  six  directors  having  been  pre- 
sent, they  passed  a  resolution,  part  of  which  was,  that  any  shares 
upon  which  loans  were  granted  should  be  registered  in  the  name 
of  the  manager,  or  in  the  name  of  the  bank.  That  resolution 
was  duly  passed,  and  entered  in  the  proper  book  of  the  company 
containing  resolutions  of  the  directors.  It  is  true  that  it  was  not 
entered  in  the  shape  of  being  a  repeal  or  alteration  of  the  by-law 
which  I  before  mentioned,  nor  was  it  entered  in  the  book  of  by* 
laws,  nor  signed  by  three  of  the  directors.  But  the  substance  of 
the  transaction  is  this — ^that  the  directors  having  obtained  certain 
securities  in  the  ordinary  course  of  their  business,  became  alarmed 
by  a  judicial  decision  that  those  securities  in  their  then  shape  were 
invalid,  or  liable  to  great  danger,  and  therefore  they,  exercising, 
in  my  judgment,  ordinary  prudence,  came  to  a  resolution  that  that 
danger  should  be  guarded  against  in  the  only  way  in  which  it 
could  be  guarded  against,  viz.,  by  completing  these  mere  equitable 
deposits  by  legal  transfers.  It  appeals  to  me  that  this  was  entirely 
within  the  province  of  the  directors,  and  was  an  exercise  of  a 
reasonable  judgment  by  them  under  the  peculiar  circumstances  in. 
which  they  were  placed. 

Then  that  resolution,  having  been  passed,  was  afterwards  acted 
upon,  and  a  great  number  of  shares,  of  which  the  bank  had  before 
been  merely  equitable  mortgagees,  were  transferred  to  them.  It 
appears  that  the  transfers  were  made  on  printed  forms,  at  different 
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intervals  between  the  11th  of  April  and  the  12th  of  December,       L.  Jj. 
1865.    It  is  true  that  those  transfers  are  not  executed  under  the       1869 
seal  of  the  company,  but  there  is  what  has  been  termed  only  a  botalBask 
wafer  "  For  the  Bmfal  Bank  of  India,  J.  Gordon,  Manager."    The    ^'^^'' 

transfers  having  been  so  executed,  it  appears  that  the  bank  caused       

itself  to  be  duly  registered  as  a  shareholder  in  respect  of  these 
shares.  Some  of  the  shares  have  been  sold  and  transferred  by 
them  to  purchasers,  and  they  have  received  the  purchase-money 
in  respect  of  those  shares,  and  have  ever  since  remained  registered 
shareholders  as  to  the  rest,  which  are  the  605  shares  now  in 
question,  and  they  have  received  the  dividends  on  those  shares. 
It  has  been  said  by  Mr.  Kardake,  that  the  receipt  of  the  dividends 
is  a  matter  of  no  importance,  because  in  their  character  of  equit- 
able mortgagees,  having  in  their  possession  powers  of  attorney  in 
respect  of  those  same  shares,  they  might  have  received  the 
dividends  under  the  powers  of  attorney  as  much  as  they  did 
under  the  transfers.  But  I  think  that  the  sale  of  so  many  of 
these  shares  was,  on  the  part  of  the  bank,  an  unequivocal  act  of 
appropriation  and  acceptance  by  them,  and  although  it  be  true 
that  they  might  have  received  the  dividends  under  the  powers  of 
attorney,  if  those  powers  had  remained  in  force,  it  is  obvious  that 
having  sold  some  of  the  shares  in  the  character  and  capacity  of 
registered  shareholders,  they  must  be  taken  to  have  received  the 
dividends  on  the  remaining  shares  in  the  same  character  and 
capacity,  and  it  is  equally  obvious  that  the  powers  of  attorney 
from  the  former  shareholders,  whose  shares  had  been  transferred 
to  the  bank,  were  put  an  end  to  and  became  inoperative  as  from 
the  date  of  those  transfers.  I  think,  therefore,  under  these  cir- 
cumstances, that  any  question  as  to  the  mode  in  which  the  trans- 
fers were  executed  by  the  bank  or  its  agent,  becomes  quite  im- 
material, because,  as  was  held  by  the  full  Court  of  Appeal  in 
Coles  V.  Bristawe  (1),  where  shares  have  been  so  accepted,  it 
becomes  quite  immaterial  whether  the  deed  of  transfer  has  been 
executed  or  not  And  then,  in  addition  to  that,  by  the  45th 
section  of  the  Indian  Act  of  1857,  it  is  declared  that,  ''any 
contract  which  if  made  between  private  persons  would  be  by  law 
required  to  be  in  writing,  and  signed  by  the  parties  to  be  charged 
(1)  Law  Bep.  4  Cb.  8. 
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.  L.  JJ.      therewith,  may  be  made  on  behalf  of  the  company  in  writing, 
1869       signed  by  any  person  acting  under  the  express  or  implied  authority 
BoTAL  Bakk  of  the  company,  and  such  contract  may  be  in  the  same  manner 
^'(5tt.^*    varied  or  discharged."    It  has  been  said  that  here  there  is  no 
evidence  of  any  authority,  but  I  think  that  under  the  circum- 
stances which  I  have  already  stated,  the  authority  of  the  bank  is 
most  clearly  and  explicitly  proved.    There  is  the  resolution  of 
the  directors,  entered  into,  as  I  have  already  said,  under  circum- 
stances which  rendered  it  prudent  and  proper  that  such  a  re- 
solution should  be  come  to.    Then  we  have  the  resolution  acted 
upon  by  the  bank,  we  have  them  procuring  themselves  to  be 
entered  as  shareholders,  and  dealing  with  the  shares,  and  after 
that  I  think  it  impossible  that  it  can  be  argued  with  success 
that  there  was  no  authority  to  their  agents  to  do  what  in  fact  was 
done. 

Then  it  is  said  that  the  consequence  is  one  of  very  great  hard- 
ship, as  involving  the  shareholders  in  the  Bayal  Bank  of  India  in 
a  great  number  of  liabilities  in  respect  of  other  companies  with 
which  they  have  had  nothing  to  do,  and  many  cases  have  been 
suggested  in  argument,  such  as  that  of  bankers  becoming  partners 
in  a  brewing  company,  or  a  shipping  company,  or  many  other 
things  with  which,  in  their  own  articles  of  association,  they  had 
no  connection  whatever.  But  I  think  the  answer  to  that  is,  that 
such  dangers  are  necessarily  involved  in  lending  money  upon 
securities  of  this  kind.  Take,  for  instance,  the  common  case  of  a 
banker  advancing  money  upon  the  security  of  a  ship  and  the 
freight  Nothing,  probably,  would  be  further  from  the  notion 
of  the  banker  than  entering  into  any  transaction  respecting  the 
sailing  of  the  ship,  or  receiving  the  freight  in  respect  of  that  ship. 

♦  But  if  he  is  obliged  to  foreclose  his  security,  if  he  is  obliged  to 
take  possession  of  the  ship,  then,  as  a  pnident  man,  he  would 
necessarily  become  involved  in  the  management  of  the  sailing  of 

.the  ship  and  receiving  the  freight  as  constituting  the  only  means 
by  which  he  could  recover  the  money  he  had  advanced.  I  may 
mention  one  very  familiar  instance,  known  to  us  all,  that  of  a  well- 

-  known  insurance  company.     Having  lent  money  upon  the  security 

'  of  a  mortgage  on  land  in  Qalway,  and  having  been  obliged  to 
foreclose  th  it  mortgage,  they  became  dealers  in  land  in  Oalway 
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on  a  very  large  scale.     So  in  this  case,  if  it  is  once  established       L.  JJ. 
that  it  was  within  the  authority  of  the  directors  to  lend  money        1869 
upon  the  security  of  shares,  it  necessarily  follows  that  anything  kotal  Bakk 
which  was  a  prudent  and  proper  act  for  them  to  do  with  a  view  to    ^'q^^^ 
obtaining  the  benefit  of  such  security,  was  equally  within  the        ""^ 
scope  of  their  authority.    If  it  could  have  been  shewn  that  it  was 
an  act  absolutely  prohibited  by  their  memorandum  or  articles  of 
association,  then,  no  doubt,  a  different  question  would  have  arisen, 
the  act  would  have  been  vUra  vires  and  incapable  of  confirmation 
or  ratification,  but  in  my  judgment  there  is  no  such  prohibition, 
but,  on  the  contrary,  the  directors  had,  under  the  memorandum 
and  articles  of  association,  powers  so  ample  as  fully  to  justify 
that  which  was  done,  and  I  think  that  the  mere  circumstance 
of  their  haying  passed  that  by-law,   of  which  no  public  notice 
was  given,  and  which  they   had  power  from  time  to  time  to 
alter  as  they  thought  fit,   cannot  be  consti-ued  as  constituting 
any  such  prohibition,  more  especially  when  the  very  same  per- 
sons who  had  power  to  alter  that  by-law  did,  for  a  reasonable 
cause,  pass  the  resolution  under  which  the  acts  now  in  question 
were  done. 

The  result,  therefore,  is,  that  in  this  case — ^the  company  having 
received  the  shares  in  the  ordinary  course  of  their  business  as 
bankers,  as  a  deposit  or  security  for  moneys  owing  to  them,  the 
directors  having  afterwards,  for  a  reasonable  cause,  and  influenced 
by  the  efibct  of  a  judicial  opinion,  and  acting  for  the  benefit  of  the 
company,  and  at  a  meeting  duly  constituted,  resolved  that  those 
securities  should  be  changed  from  equitable  securities  into  com- 
plete legal  transfers ;  that  resolution  having  been  acted  on,  and 
the  shares  having  been,  in  fact,  transferred  to  the  Royal  Bank  of 
India,  and  accepted  by  them,  and  they  having  been  duly  registered 
as  shareholders,  and  having  taken  the  benefit  of  the  shares,  having 
sold  and  received  the  purchase-money  for  some  of  the  shares,  and 
having  in  their  character  of  registered  shareholders  received  the 
dividends  on  the  remaining  shares  down  to  the  time  of  the  winding- 
up — i  think  that  the  name  of  the  BoyaJ  Bank  of  India  was  rightly 
included  in  the  list  of  contributories  in  respect  of  the  remaining 
605  shares,  and  (*onsequently  that  the  appeal  motion  must  be  dis- 
missed with  costs. 
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li.  jj.      Sir  G.  M.  Giffard,  L. J. : — 

1869  This  is  an  appeal  by  the  Boyal  Bank  of  India  seeking  to  have  its 


BoTAL  Bakk  name  taken  off  the  list  of  contributories  of  the  Astatic  Bank.  The 
Oasi.  Boyal  Bank  of  India  is  upon  the  register  of  shareholders ;  it  was 
*"^  put  there  some  time  ago  in  respect  of  these  particular  shares,  along 
with  others ;  it  has^  as  shareholder,  sold  some  of  the  shares,  and 
received  the  purchase-money,  and  has  received  considerable  sums 
of  money  for  dividends  on  the  rest  I  quite  agree,  however,  that 
all  this  would  not  make  the  company  a  shareholder  if  the  transac- 
tion was  ultra  vires. 

The  Boyal  Bank  of  India  was  constituted^  under  the  Indian  Act 
of  Parliament,  which  gets  rid  of  the  difficulties  which  sometimes 
arise  as  to  dealings  with  corporations — I  mean  difficulties  with 
reference  to  the  seal,  and  other  matters  of  that  description.  It  is 
constituted  by  a  memorandum  of  association  and  by  articles  as  a 
bank  for  the  purpose  of  lending  money,  and  that  upon  every  species 
of  security.  From  the  very  nature  of  such  a  company  it  must, 
without  more,  be  inferred  that  the  directors  have  all  the  ordinary 
powers  which  the  managers  of  an  ordinary  bank  would  have,  and 
you  may  safely  deal  with  the  managers  of  such  a  bank  upon  that 
assumption,  unless  there  is  something  in  the  articles  to  restrict 
their  powers,  and  here  the  articles  tend  strongly  the  other  way. 
If  it  is  sought  to  import  the  by-laws  into  transactions  with  third 
parties,  it  must,  according  to  the  ordinary  law  of  principal  and 
agent,  be  shewn  that  those  third  parties  knew  that  there  was  a 
restriction  upon  the  general  powers  of  the  agents.  Now,  in  the 
first  place,  it  is  not  proved  that  these  by-laws  were  known  to  the 
Asiatic  Bank,  and  therefore  we  must  assume  that  they  were  not  so 
known.  Even  if  they  had  been  known,  I  think  that  the  subse- 
quent resolution  which,  although  not  signed,  is  recorded — ^passed, 
as  it  was,  by  six  directors — would  be  abundantly  sufficient  to  get 
rid  of  the  effect  of  these  by-lawa  It  is  not,  however,  necessary 
to  decide  that  point,  for  I  am  clearly  of  opinion  that  in  the  deal- 
ings between  the  Asiatic  Bank  and  the  Boyal  Bank  of  India  all 
that  has  to  be  looked  to  is  the  Act  of  Parliament  and  the  me- 
morandum and  articles  which  constituted  the  company. 

What,  then,  was  the  transaction  ?  I  quite  agree  that  the  Boyal 
Bank  of  India  had  no  authority  to  speculate  in  shares,  and  that  if 
it  had  gone  upon  the  Stock  E^Kange  and  bought  shares  as  a 
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specnlatioiiy  such  a  proceeding  would  have  been  nUra  vires^  and  all       L.  JJ. 
ihat  has  taken  place  woald  not  have  been  enough  to  constitute  the       1869 
Bayal  Bank  of  India  shareholders  in  this  bank,  or  prevent  them  boymTbaitk 
from  repudiating  these  shares.    But  the  transaction  was  of  quite  a    ^qJ^^'" 

different  nature.     There  was  a  land  fide  loan  upon  the  deposit  of       

shares.  That  unquestionably  is  a  transaction  within  the  scope  and 
objects  of  the  company^  being  one  within  the  scope  of  every 
ordinary  banking  business.  While  that  goes  on,  and  while  these 
shares  are  in  the  hand^  of  the  Boyal  Bank  of  India^  there  comes 
a  decision  in  a  Court  of  Law,  from  which  the  Bayai  Bank  of  India 
infer,  rightly  or  wrongly,  that  their  shares  will  be  in  jeopardy 
unless  they  take  a  transfer  of  them  either  into  the  name  of  their 
manager  or  into  their  own  name.  In  consequence  of  that,  they 
take  the  reasonable  course  of  having  the  shares  transferred  into 
their  own  name,  for  the  purpose  of  making  those  securities  which 
they  had  taken  valid  and  effective,  and  for  no  other  purpose  what- 
ever. Of  course,  although  no  banker  is  authorized  to  become  a 
partner  with  merchants,  or  shipowners,  or  builders,  or  to  engage 
in  transactions  of  that  sort,  yet  he  is  authorized  to  lend  upon 
securities  of  that  description,  and  he  is  authorized  to  take  every 
rational  course  for  the  purpose  of  making  his  securities  good  and 
available.  In  that  way  he  may  become  liable  upon  a  building 
contract ;  in  that  way  he  may  become  liable  as  a  shipowner ;  in 
that  way  he  may  become  liable  in  respect  of  matters  of  freight,  or, 
in  fietct,  in  respect  of  any  matters  connected  with  a  bill  of  lading 
which  he  holds  as  a  security.  I  entirely  found  my  judgment  on 
this,  that  it  is  within  the  scope  of  an  ordinary  banking  business  to 
make  the  loans  which  have  been  made,  and  to  take  the  deposit  of 
shares  as  a  security ;  and  when  the  directors,  having  done  so,  after- 
wards took  a  reasonable  and  hondfde  course  to  realize  those  secu- 
rities, they  cannot  now  turn  round  and  say  that  what  they  did  for 
that  purpose  was  lUtrd  vireSy  and  not  justified  by  their  articles 
of  association. 

Upon  these  grounds  I  am  of  opinion  that  the  decision  in  the 
Court  below  was  perfectly  right,  and  that  the  appeal  must  be  dis- 
missed with  costs.  I  must  say  the  justice  of  the  case  is  entirely  ia 
this  instance  with  what  the  law  most  clearly  is. 

Solicitors:  Messrs.  Freshfidda;  Mr.  W.  B,  Harris.  . 


Jan.  30. 
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L.JJ.  HOPE  V.  CARNEGIE. 

1869 

Motion  to  commit — Appeal  for  Costs. 

A  motion  to  commit  a  Defendant  for  breach  of  an  injunction  having  been 
refused  without  costs,  the  Defendant  appealed : — 

Held,  that  there  is  no  rule  that  a  motion  to  commit,  if  refused,  must  be 
refused  with  costs,  and  that  an  appeal  as  to  costs  in  such  a  case  will  not.  be 
cntertiined. 

X  HIS  was  an  appeal  motion  by  the  Defondant,  Admiral  Carnegie, 
asking  that  an  order  made  by  yice-Chancellor  Stuart  on  the  3rd 
of  December,  1868,  might  be  discharged  or  varied,  and  that  the 
Plaintiffs  might  be  ordered  to  pay  to  the  Appellant  the  costs  of  two 
motions  made  on  the  28th  of  Jnly  and  the  2nd  of  NoTcmber,  1868, 
and  his  costs  of  this  application. 

On  the  25th  of  June,  1868,  an  order  was  made  restraining  the 
Appellant  and  his  wife,  and  their  agents,  until  further  order,  from 
commencing  or  continuing  any  proceedings  in  the  Netherlands  as 
to  the  personal  estate  of  the  testator  in  the  cause,  and  from  inter- 
meddling with  such  estate,  and  from  allowing  a  certain  notice 
served  upon  a  person  having  the  custody  of  part  of  the  estate  to 
remain  unrevoked. 

By  an  ex  parte  order,  dated  the  25th  of  July,  1868,  it  was  ordered 
that  substituted  service  on  Admiral  Carrtegie  and  two  other  per- 
sons of  a  notice  of  motion  for  the  28th  of  July  to  commit  Admiral 
and  Mrs.  Carnegie  for  an  alleged  breach  of  the  injunction  should 
be  good  service  on  Mrs.  Carnegie.  This  service  had  not  been 
effected  on  the  28th  of  July,  and  on  that  day  the  motion  for  com- 
mittal was  ordered  to  stand  over  till  the  first  day  of  Michaelmas 
Term,  and  another  order  for  substituted  service  of  a  notice  of 
motion  for  committal  for  the  2nd  of  November,  1868,  on  the  same 
persons  as  before  was  obtained. 

The  motion  to  commit  was  adjourned  from  the  2nd  of  November, 

and  was^  not  disposed  of  till  the  3rd  of  December,  when  the  Yice- 

.  Chancellor  made  the  order  now  under  appeal,  discharging  the  orders 

for  substituted  service,  and  ordering  that  the  Plaintiffs  and  the 

Defendants,  Carnegie  and  wife,  or  any  or  either  of  them,  should  be 
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at  liberty  to  make  such  a^jplication  as  they,  or  he,  or  she,  might  be  L.  JJ. 

advised,  to  obtain  the  appearance  of  Mrs.  Carnegie  separately  from  18G9 

her  husband.    And  it  was  ordered  that  each  of  the  parties  should  hope 

bear  their  own  costs  of  that  application  (1).  Cabnegib. 

The  Defendant,  Admiral  Cameffie,  having  given  notice  of  appeal  — '" 
motion  to  the  effect  mentioned  above,  the  preliminary  objection 
^vas  taken  that  this  was  an  appeal  for  costs  only. 

Mr.  Karslake,  Q.C.,  and  Mr.  Wallei%  for  the  appeal  motion: — 

An  application  to  commit  which  utterly  fails,  owing  to  the  irre- 
gularity of  the  proceedings,  must  be  refused  with  costs.  There 
are  dida  tending  to  shew  that  there  is  now  no  such  rule  as  that 
there  cannot  be  an  appeal  for  costs ;  but  if  there  be  such  a  rule 
this  case  comes  within  the  acknowledged  exceptions:  AngeJlY. 
Davie  (2) ;  Chappell  v.  Purdatj  (3) ;  Taylor  v.  SotUhgate  (4) ;  Cor- 
poraiion  of  Rochester  v.  Lee  (5) ;  Horn  v.  CciUman  (6) ;  Lord  Ad- 
voeaie  v.  Lord  Bunglae  (7) ;  Norton  v.  Cooper  (8) ;  Owen  v.  OriffUh  (9). 

Sir  Rowndell  Palmer,  Q.C.,  Mr.  Dickinson,  Q.O.,  and  Mr.  Hem- 
ming,  for  the  Plaintiffs,  were  not  called  upon. 

Sib  C.  J.  Selwyn,  L. J. : — 

It  is  admitted  that  this  is  an  appeal  only  on  a  matter  of  costs, 
and  in  niy  opinion  the  general  rule  prohibiting  such  appeals  is  not 
only  well  established  but  useful  and  desirable.  That  rule,  it  is 
true,  is  subject  to  exceptions,  but  does  the  present  case  come 
within  any  of  them  ?  It  is  urged  in  the  first  place  that  a  question 
of  principle  is.  involved — that  it  is  a  settled  rule  that,  where  a 
motion  to  commit  fails,  it  is  refused  with  costs,  and  that  there  is 
no  instance  to  the  contrary.  My  own  experience,  as  well  as  that 
of  my  learned  brother,  furnishes  instances  to  the  contrary,  and  it 
is  impossible  to  say  that  it  can  be  a  question  of  principle  whether 
costs  should  be  given  or  not  in  cygA  where  the  conduct  of  the 
parties  has  so  much  bearing  M^^^ttnt.    The  Judge  below  is 

(1)  Law  Hep.  7  £q.  254.      ^^^^^^^  2  D.lt|^.  427 

(2)  4  My.  &  Cr.  360. 

(3)  2  Ph.  227. 
(4)411j.ftOr.l 
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L.  jj.      much  better  able  to  decide  such  a  question  than  the  Court  of 
1869       Appeal;  and  in  my  judgment  applications  to  commit  are  emi- 
^^       nently  cases  where  appeals  for  costs  should  not  be  allowed.    Then 
^   ^'         it  is  said  that  this  order  discharges  certain  orders  as  haying  been 
—        improperly  obtained,  and  that  this  brings  the  case  within  the  rale 
that  an  appeal  for  costs  will  be  allowed  where  the  order  is  wrong 
on  the  face  of  it.    But  that  order  had  been  obtained  by  the 
Plaintiffs,  and  the  Appellants  do  not  contend  that  there  was  any- 
thing wrong  in  discharging  it  by  this  order.    Then  it  was  said  that 
the  order  in  this  case  affects  the  funds  which  are  to  be  administered 
in  the  suit.    The  suit,  it  is  trae,  is  an  administration  suit,  but  this 
order  does  not  affect  the  estate,  and  it  is  difficult  to  see  how  the 
costs  of  such  a  proceeding  could  be  ordered  out  of  the  fund. 

Sib  G.  M.  Giffard,  L.J. : — 

It  is  quite  unnecessary  to  go  through  the  cases  referred  to,  all 
of  them  being  clearly  distinguishable  from  the  one  before  us.  If 
there  be  any  case  in  which  an  appeal  for  costs  ought  not  to  be 
entertained  it  is  a  case  of  contempt,  where  everything  depends  on 
the  acts  and  conduct  of  the  parties. 

Solicitors :  Messrs.  Young  db  Jackson ;  Mr.  W.  H.  BennoHs. 


L.JJ.  In  re  ACCIDENTAi  AND  MAEDSTE  INSURANCE 

CORPORATION. 


Jan.  11.  BRIDGER'S  CASE  akd  NEILL'S  CASE. 

Company — Contributory — Past  Memher'^Forfeiture  (f  Share^-^ 
Companies  Act^  1862,  $.  88. 

Shareholders  in  a  company  limited  by  shares  transferred  their  shares  within 
a  year  before  the  commencement  of  the  winding  up  of  the  company.  Calls 
were  made  on  the  transferees,  which  they  failed  to  pay,  and  the  shares  were 
duly  forfeited  by  the  directors  for  the  benefit  of  the  company : — 

Held  (affirming  the  decision  of  Stuart^  ^-C.)»  that  the  transferors  were  liable 
to  be  placed  on  the  list  of  contributories  as  past  members  of  the  oom^xiny. 

IHESE  were  appeals  from  a  decision  of  yice-Chancellor  Stuart. 
Mr.  Bridger  was  the  holder  of  five  shares  in  the  Accidental  and 


VOL.  IV.]  CHANCEBY  APPEALS.  267 

Marine  Insurance  Corporation,  Limited,  and  he,  on  the  27th  of      L.  JJ. 
January,  1866,  transferred  them  to  a  Mr.  BaU,  the  transfer  being        1869 
registered  in  the  company's  books  on  the  5th  of  February,  1866.     BRroom's 
On  the  21st  of  March  and  the  19th  of  July,  1866,  respectively,  n^*"  (Sb. 

calls  of  dB5  per  share  were  made  by  the  directors  upon  all  the        

shares  in  the  company.  Both  of  these  calls  Ball  failed  to  pay ; 
and  the  directors,  in  exercise  of  a  power  contained  in  the  articles 
of  association,  on  the  3rd  of  October,  1866,  passed  a  resolution 
declaring  the  shares  forfeited  for  the  benefit  of  the  company. 

Mr.  NeQl  was  the  holder  of  fifty  shares,  which  he  transferred 
partly  to  BaU  and  partly  to  a  Mr.  Banlcs.  Ball  and  Banks  failed 
to  pay  the  above-mentioned  calls,  and  these  shares  were  in  like 
manner  forfeited  by  the  directors  for  the  benefit  of  the  company 
on  the  3rd  of  October,  1866. 

On  the  24th  of  October,  1866,  the  company  resolved  to  wind  up 
voluntarily,  and  on  the  3rd  of  November,  1866,  an  order  was  made 
to  continue  the  voluntary  winding-up  subject  to  the  supervision  of 
the  Court.  When  the  winding-up  commenced  there  remained  the 
sum  of  £10  per  share  uncalled  on  all  the  shares  of  the  company, 
and  the  whole  of  this  was  afterwards  called  up  by  the  liquidators. 
In  consequence  of  the  inability  of  the  contributories  in  Class  A.  of 
present  members  to  answer  this  call,  the  liquidators  made  out  a 
list  B.  of  contributories  who  were  past  members,  and  included  both 
Bridger  and  NeiU  therein.  They  both  applied  by  summons  to 
have  their  names  removed,  and  the  Yice-Ghancellor  dismissed 
their  applications.  From  these  decisions  they  both  appealed. 
^  The  material  clauses  of  the  company's  articles  of  association 
relating  to  the  forfeiture  of  shares  were  as  follows : — 
^  By  clause  30  the  directors  were  empowered  to  purchase  shares 
for  the  benefit  of  the  company,  and  it  was  provided  that  the  com- 
pany's money  might  be  invested  in  the  purchase  of  forfeited 
shares. 

By  clause  154  the  directors  were  empowered  to  forfeit,  for  the 
benefit  of  the  company,  any  share  on  which  a  call  remained  un- 
paid for  a  period  of  forty-two  days  after  the  time  appointed  for  its 
payment 

Clause  157 :  "  The  forfeiture  of  a  share  shall  involve  the  extinc- 
tion at  the  time  of  the  forfeiture  of  all  interest  in  and  all  claims 
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L.  JJ.      and  demands  against  the  company  in  respect  to  the  share,  except 

1869       only  such  of  those  rights  as  by  these  presents  are  expressly  saved." 

Bridgeb*8        Clause  158:  ''The  forfeiture  of  a  share  shall  be  subject  and 

Nra^^ASE  ^'1^^^^*  prejudice  to  all  claims  and  demands  of  the  company  for 

—        calls  in  arrear  thereon  (if  any),  and  interest  on  tho  arrears,  and  all 

other  claims  and  demands  of  the  company  against  the  holder  of 

the  share  when  it  was  forfeited,  and  to  the  rights  of  the  company 

to  sue  in  respect  thereof," 

Clause  164 :  ''  Shares  forfeited  or  purchased  for  the  benefit  of 
the  company  may,  at  the  discretion  of  the  directors,  be  sold  or 
disposed  of  by  them,  or  be  absolutely  extinguished,  as  they  deem 
most  advantageous  for  the  company," 

Clause  165 :  ''  Shares  so  forfeited  or  purchased  shall,  until  sold, 
or  disposed  of,  or  extinguished,  form  part  of  the  reserved  fund, 
and  the  dividends  declared  thereon  shall  be  carried  to  the  reserved 
fund." 

By  the  evidence  of  one  of  the  liquidators  it  appeared  that  there 
was  no  probability  of  the  assets  of  the  company,  including  all  calls 
which  could  be  made  on  past  as  well  as  present  members  of  the 
company,  being  suflScient  to  pay  the  creditors  in  full ;  and,  more- 
over, that  without  resorting  to  the  past  members  there  was  not,  in 
the  liquidator's  judgment,  any  probability  of  paying  more  than  4s. 
in  the  pound  upon  the  debts  contracted  by  the  company  before  the 
Appellants  transferred  their  shares.  There  was  also  evidence  to 
shew  that  BaU  and  Banks  were  not  likely  to  be  able  to  pay  the 
calls  upon  the  shares  which  had  been  transferred  to  them. 

Sir  Boundell  Palmer^  Q.C.,  Mr.  DicJcinsony  Q.C.,  and  Mr.  EveriH, 
for  Mr.  Bindger : — 

The  transferor  of  shares,  which  are  afterwards  forfeited  in  the 
hands  of  the  transferee,  cannot  be  made  a  contributory  at  all.  A 
past  member  can  only  be  made  liable  as  a  surety  for  the  present 
member,  who  is  primarily  liable  in  respect  of  the  shares  on  which 
the  claim  is  made ;  and  therefore,  unless  there  be  some  one  who 
can  be  made  liable  as  a  present  member,  no  past  member  can  be 
made  liable  in  respect  of  the  shares.  The  4th  clause  of  sect  38  of 
the  Companies  Act,  1862,  shews  that  the  shares  on  which  a  claim 
can  be  made  against  a  past  member  must  be  shares  upon  which 
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something  was  payable,  and  unpaid,  when  the  winding-up  com-       L.  JJ. 
mencedy  and  what  is  so  payable  and  unpaid  may  be  recovered  from       1869 
the  past  member.     The  calls,  however,  which  were  made  upon  the     brtogeb  » 
transferees  before  the  winding-up  are  debts  duo  from  them,  and  jj^^*  n"^ 

cannot  be  made  the  debts  of  the  transferors.     If  the  company  had        

purchased  the  shares,  how  could  the  person  who  transferred  to 
them  be  made  liable  as  a  past  member  in  case  the  company  were 
wound  up  within  a  year?  There  is  no  contract  between  the 
creditors  of  the  companj  and  the  shareholders ;  the  contract  is 
only  with  the  company :  In  re  Reese  River  Stiver  Mining  Catn- 
pany^  Smitlis  Que  (1).  The  creditors  can  only  claim  to  be  paid 
out  of  the  assets  of  the  company,  including  what  the  company 
have  a  right  to  bring  into  the  assets.  It  is  true  that  the  House 
of  Lords,  in  Oakes  v.  Turqtuind  (2),  decided  that  a  shareholder 
who  had  been  induced  by  fraud  to  become  a  member  of  the 
company  was  liable  to  the  creditors  where  he  had  not  repudiated 
his  shares  before  the  winding-up  commenced.  But  there  the 
fraud  was  a  secret  one,  of  which  the  creditors  could  have  no 
notice;  whereas  the  company's  articles  of  association  are  regis- 
tered, and  the  creditors  must  be  taken  to  have  notice  of  their  pro- 
visions. If  it  were  possible  to  make  any  one  liable  as  a  past  mem- 
ber in  respect  of  a  forfeited  share,  the  first  person  to  be  readied  in 
that  character  would  be  the  person  in  whose  hands  it  was  forfeited. 
But  by  reason  of  the  forfeiture  the  forfeited  shares  cease  to  be  con- 
tributory shares : .  StocJcens  Case  (3) ;  Dawes'  Case  (4).  The  for- 
feiture was  really  equivalent  to  payment  or  satisfaction  of  all  that 
was  then  uncalled  on  the  forfeited  shares. 

Mr.  Maule,  Q.C,  and  ilr.  Fischer,  for  Mr.  Netll  ;— 

The  forfeiture  extinguished  the  forfeited  shares,  and  it  became 
impossible  to  reach  the  persons  who  were  liable  in  the  second 
degree :  Beresford^s  Case  (5) ;   Woollaston's  Case  (6). 

Mr.  Hardy,  Q.C,  and  Mr.  Higgins,  for  the  liquidators,  were  not 
called  upon. 

(1)  Law  Rep.  2  Cli.  GOl.  (4)  Law  Rep.  6  Eq.  232. 

(2)  Ibid.  2  H.  L.  325.  (5)  3  De  G.  &  Sm.  175 ;  2  Mac.  & 

(3)  Ibid.  8  Ch.  412.  G.  197. 

(G)  4  De  G.  &  J.  437. 
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L.  JJ.      Sir  C.  J.  Selwyn,  L.  J. ; — 

J52  The  facts  in  each  of  these  appeal  motions  are  substantially  the 


Bbidgeb'8  same,  and  they  both  raise  the  same  question,  that  is,  as  to  the 
Nbill's  Case,  liability  of  certain  persons  who  have  executed  transfers  of  their 
shares  to  be  put  upon  the  list  of  contributories  in  the  character  of 
past  members  of  the  company.  All  the  transactions  in  question 
took  place  witliin  the  limit  of  one  year  before  the  commencement 
of  the  winding-up.  It  appears  that  the  transfers  were  made  in  the 
early  part  of  the  year  1866,  and  two  calls  were  subsequently  made 
npon  all  the  shareholders  in  this  company.  Those  calls  were  un- 
paid by  the  transferees  of  the  shares  now  in  question,  and  in  con- 
sequence of  those  calls  remaining  unpaid,  the  directors,  in  pur- 
suance of  the  authority  given  to  them  by  the  articles  of  association, 
declared  a  forfeiture  of  the  shares.  We  have,  therefore,  not  to 
consider  at  all  the  question  raised  by  the  first  clause  of  the  38th 
section  of  the  Act,  which  declares  that  ^'  no  past  member  shall  be 
liable  to  contribute  to  the  assets  of  the  company  if  he  has  ceased 
to  be  a  member  for  a  period  of  one  year  or  upwards  prior  to  the 
commencement  of  the  winding-up."  Nor  on  the  evidence  are  we 
called  upon  to  consider  the  question  as  to  the  liability  of  a  past 
member  in  respect  of  debts  contracted  after  the  time  at  which  he 
ceased  to  be  a  member.  We  take  it  that  each  of  the  present 
Appellants  was,  at  the  time  of  the  transfer  of  his  shares,  liable  to 
the  creditors  of  the  company  for  debts  or  liabilities  contracted 
before  the  time  of  such  transfer  and  still  unpaid. 

Under  these  circumstances,  the  company  having  been  ordered  to 
be  wound  up  on  the  3rd  of  November,  1866,  two  lists  have  been 
made  out,  and  no  question  at  present  arises  with  respect  to  list  A. 
The  question  is,  whether  the  present  Appellants  are  liable  to  be 
put  on  the  list  B.  as  past  members.  It  has  been  contended  before 
us  that,  inasmuch  as  the  shares,  in  respect  of  which  the  Appellants 
are  now  sought  to  be  put  on  the  list,  have  ceased  to  exist  by  reason 
of  the  forfeiture,  the  liability  of  the  present  Appellants  as  past 
members  has  also  ceased.  In  the  first  place,  however,  there  was, 
as  is  admitted  by  the  argument,  on  the  part  of  each  of  these 
Appellants  at  the  time  of  his  transfer,  an  existing  liability  to  the 
then  creditors  of  the  company,  and  the  question  we  have  to  deter* 
mine  is,  whether  that  then  existing  liability  has  been  put  an  end 
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to  ?    The  words  of  the  statute  are,  in  my  judgment,  clear  and  con-       L.  JJ. 
clusiye  on  the  point.     Omitting  the  words  which  do  not  relate  to        1869 
past  members,  the  38th  sections  runs  thus :  ^  Every  past  member    Bbidoeb's 
of  such  company  shall  be  h'able  to  contribute  to  the  assets  of  the  ^i^^'J  Cam. 

company  to  an  amount  su6Scient  for  payment  of  the  debts  and        

liabilities  of  the  company."  Every  past  member  is,  therefore, 
declared  to  be  liable,  as  he  was  in  truth  previously  liable,  to  con- 
ttibute  to  the  debts  and  liabilities  of  the  company  subject  to  the 
qualifications  which  are  afterwards  mentioned*  I  need  not  refer 
again  to  the  first  two,  but  it  is  said  in  the  3rd  clause  of  sect.  38, 
that  "no  past  member  shall  be  liable  to  contribute  to  the  assets  of 
the  company  unless  it  appears  to  the  Court  that  the  existing  mem- 
bers are  unable  to  satisfy  the  contributions  required  to  be  made  by 
them  in  pursuance  of  this  Act"  We  have  not  now  to  deal  with 
that,  because  we  are  not  considering  the  quantvm  of  any  call,  but 
merely  the  question  whether  the  Appellants  are  liable  in  the 
abstract ;  that  is,  whether  they  ought  to  be  put  on  the  list.  The 
question  mainly  turns  on  the  4th  clause,  which  declares  that  ^'  In 
the  case  of  a  company  limited  by  shares,  no  contribution  shall 
be  required  from  any  member  exceeding  the  amount,  if  any,  un- 
paid on  the  shares  in  respect  of  which  he  is  liable  as  a  present  or 
past  member."  It  is  said  that  as  the  shares  which  the  Appellants 
formerly  held  no  longer  exist  by  reason  of  the  forfeiture,  therefore 
the  4th  clause  is  equivalent  to  a  declaration  that  the  liability  of 
the  Appellants  has  ceased.  The  4th  clause  is,  however,  confined 
to  the  case  of  a  company  limited  by  shares,  and  therefore,  in  the 
case  of  every  other  company,  it  is  clear  that  the  forfeiture  would 
not  have  the  effect  contended  for  by  the  present  Appellants. 

The  argument  of  the  Appellants  has  gone  to  this  length,  that  if, 
in  the  exercise  of  their  judgment,  the  directors  thought  fit  (of 
course  without  fraud)  to  purchase  lond  fide  one-half  of  the  shares 
in  the  company,  the  antecedent  liability  of  the  past  members 
would  be  reduced  to  that  extent.  I  am  assuming  that  there  was 
a  liability  to  creditors  existing  before  the  date  of  the  transfer,  and 
then  a  transfer  and  a  purchase  by  the  company  of  the  shares  so 
transferred.  There  are  no  words  in  this  Act  of  Parliament  that 
can  give  any  colour  to  an  argument  of  that  kind.  The  shares  in 
respect  of  which  that  liability  of  a  past  member  arises  are  not  the 
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L.  JJ.      dhares  existing  at  the  date  of  the  winding-up,  but  sliares  in  respect 

1869        of  which  he  is  liable  as  a  past  member.    What  are  they  but  the 

Bmdoer*8    shares  which  he  held  as  past  member,  which  were  his  shares  at  the 

Oabband    ^JQjQ  ^i^Q  liability  arose?    The  words  of  the  Act  appear  to  me 

simply  to  confine  the  liability  to  the  amount  unpaid  on  the  shares, 

and  I  think  the  argument  pressed  on  us  might  have  gone  further, 
and  if  it  had  been  shewn  that  any  sum  had  been  paid  from  any 
source,  either  by  a  call,  or  a  payment  by  any  person  more  imme- 
diately liable  in  respect  of  these  shares,  it  might  have  been  con- 
tended that  the  payment  so  made  would  go  in  diminution  of  the 
liability  of  the  Appellants ;  but  no  such  payment  has  in  fact  been 
made.  There  is  nothing  in  the  Act  of  Parliament  which  says,  that 
because  there  is  a  power  in  the  directors  to  purchase  or  forfeit 
shares,  therefore  forfeiture  of  any  shares,  or  the  purchase  of  any 
shares,  shall  be  considered  as  payment  on  account  of  those 
shares.  I  think  there  is  an  express  declaration  of  liability, 
and  that  this  qualification  does  not  extend  to  create  any  such 
exemption  from  that  existing  liability  as  has  been  contended  for 
in  case  of  the  forfeiture  of  shares.  It  would  be  necessary  to 
shew  that  something  had  been  paid  in  respect  of  the  shares, 
and  as  nothing  has  been  paid,  I  think  the  liability  of  the  past 
members  to  pay  the  debts  and  liabilities  of  the  company  con- 
tinues, subject  to  the  qualifications  specified — ^that  the  debts  and 
liabilities  must  be  debts  and  liabilities  incurred  before  the  time 
when  they  ceased  to  be  members,  and  that  it  shall  appear  to 
the  Court  that  the  existing  members  cannot  satisfy  the  contri- 
butions required  to  be  made  by  them,  and  that  the  amount  of 
liability  does  not  exceed  the  amount  remaining  unpaid  on  the 
shares. 

We  have  been  much  pressed  with  the  authority  of  the  judg- 
ment of  Lord  Caims  in  Stockens  Case  (1).  It  appears  to  me  that 
that  case  has  no  application  to  the  present ;  it  did  not  relate  to  a 
liability  such  as  arises  here.  The  question  there  was  only,  whether 
interest  on  certain  calls  unpaid  at  the  date  of  the  winding-up 
order  could  be  enforced  as  against  a  person  who  had  by  forfeiture 
of  his  shares  ceased  to  be  a  member  of  the  company. 

I  think,  therefore,  that  the  Yice-Chancellor  has  arrived  at  a 
(1)  Liiw  Top.  3  Ch.  412. 
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proper  oonclnsion  in  this  case,  and  that  these  appeal  motions  must       L.  JJ. 
be  refused  -with  costs.  1869 


BBn)GKB*8 

Sir  G.  M.  Gifpabd,  L.J. :--  Nmll'b  Oabm. 

In  this  case  no  doubt  the  articles  of  association  of  the  company  . 
and  the  statute  must  both  be  taken  into  consideration.  The  effect  of 
the  articles,  coupled  with  the  transaction  which  has  taken  place,  is 
that  the  shares  were  forfeited  and  extinguished  antecedently  to  the 
winding-up,  but  within  a  period  of  one  year  before  that  time.  On 
turning  to  the  38th  section  of  the  Act,  we  find  that  that  section  in 
the  first  ^lace  enacts  a  liability  as  regards  all  past  and  present 
members  in  the  most  unqualified  terms,  and  if  there  were  no  subse- 
quent qualifications,  it  would  seem  that  they  would  be  liable  as 
members  of  an  ordinary  partnership.  Then  certain  qualifications 
are  mentioned,  of  which  the  first  three  apply  to  members  of  an 
unlimited  company.  No  one  of  the  arguments  which  were  deduced, 
from  the  4th  clause  could  be  applied  to  any  one  of  those  three 
qualifications,  nor  can  I  for  one  moment  imagine  that  it  could  be 
contended  that,  as  regards  past  members  in  an  unlimited  company, 
you  must  at  the  date  of  the  winding-up  have  an  existing  share  and 
a  present  shareholder.  I  can  see  no  ground  for  that.  The  whole 
ailment,  therefore,  turns  upon  the  4th  clause  of  sect.  38.  The  4th 
clause  to  my  mind  has  simply  this  object :  that  whereas  in  ordinary 
companies  there  is  an  unlimited  liability,  in  limited  companies 
the  liability  shall  not  extend  beyond  the  amount  not  paid  in  respect 
of  the  shares,  and  if  we  take  the  very  words  of  that  clause  they 
mean  that  and  nothing  more.  The  ^'amount,  if  any,  unpaid"  is 
the  amount^  if  any,  which  has  not  been  paid,  and  I  am  clearly  of 
opinion  that  forfeiture  is  not  payment.  The  5th  clause  further 
bears  out  the  construction  which  I  have  put  on  the  4th.  I  think, 
therefore,  these  appeal  motions  ought  to  be  refused  with  costs. 

Solicitors :  Messrs.  TUleard  dt  Co.;  Messrs.  L^wis,  Munns^  &  Co. 
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L.  JJ.  In  re  GENEEAL  ESTATES  COMPANY. 

122  HASTIE'S  CASE. 

'  '  Company — Contrthutory— Bankrupt  Shareholder — Discharge  before  Winding-up 
— Liability  for  future  CalU — Bankruptcy  Act^  1861, «.  164 — Companies  Act, 
1862,  M.  75,  77. 

A  shareholder  in  a  company  became  bankrupt,  and  obtained  his  diacharge. 
Afterwards  the  company  was  wound  upyolimtarily.  The  aaaignees  repndiated 
the  shares  and  they  remained  in  the  name  of  the  baokniptb  At  the  time  of 
the  bankruptcy  no  calls  were  due,  and  no  future  calls  were  proved  in  the 
bankruptcy,  nor  was  there  anything  to  shew  that  they  were  capable  of  valua- 
tion at  the  date  of  the  bankruptcy : — 

JMd  (affirming  the  decree  of  the  Master  of  the  Bolls),  that  the  bankrupt 
remained  liable  to  the  future  calls  and  must  be  put  on  the  list  of  oomtribu- 
tories. 

Martin^i  Patent  Anchcr  Company  v.  Morten  (1)  commented  on, 

X  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  BoIIft, 
refusing  to  remove  the  name  of  Mr.  HadU  from  the  list  of  con- 
tributories  of  the  Oeneral  Estates  Ccmpany,  Limited.  The  ease  is 
reported  (2). 

The  material  facts  were  as  follows . — ^The  company  was  formed 
and  registered  in  July,  1865,  under  the  Companies  Aet,  1862. 
Mr.  H(istie  became  one  of  the  original  shareholders  for  125  shares, 
on  each  of  which  £2  had  been  paid. 

In  April,  1866^  Mr.  Hcutie  became  bankrupt,  and  on  the  5th  of 
July,  1866,  he  obtained  his  discharge,  his  estate  haying  been  fully 
administered  and  wound  up.  The  creditors'  assignees  refused  to 
have  anything  to  do  with  the  shares^  and  Mr.  Hastie's  name  re- 
mained on  the  register. 

After  the  bankruptcy  the  company  was  wound  up  Yoluntarily, 
and  the  winding-up  was  continued  under  the  supervision  of  the 
Court.  The  liquidator  placed  Mr.  Hastie's  name  on  the  list  of 
contributories  for  125  shares,  on  each  of  which  £18  remained  due, 
and  the  Master  of  the  Bolls  refused  to  remove  his  name.  From 
this  decision  Mr.  Sastie  appealed. 

The  question  mainly  depended  upon  the  construction  of  sect. 

(1)  Law  Rep.  3  Q.  B.  306.  (2)  Law  Rep.  7  Eq.  3. 
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154  of  the  BcmkHkpicy  Ad,  1861  (1),  and  secta.  75  iind  77  of  the 
Companies  Act,  1862  (2). 

Mr.  Jessd,  Q.C.i  and  Mr.  Fischer,  for  the  Appellant : — 

The  Appellant  is  released  from  all  liability  by  his  discharge 
under  his  bankruptcy.  The  liability  to  future  calls  is  a  jpresent 
debt  payable  at  a  future  time ;  it  is  like  a  covenant  to  pay  on 
demand.  It  could,  therefore,  have  been  proved  in  his  bankruptcy. 
The*  case  on  which  the  Master  of  the  Bolls  mainly  relied  was 
Mariins  Patent  Atiehor  Company  v.  Morion  (3).  In  that  case  the 
Judges  admitted  that  it  would  be  too  narrow  a  construction  to 
confine  sect.  75  of  the  Companies  Act,  1862,  to  a  bankruptcy  after 
the  winding-up ;  but  they  shrank  from  the  legitimate  conclusion 
of  that  admission,  and  held  that  it  only  applied  to  a  bankruptcy 
before  the  winding-up,  where  there  remained  assets  of  the  bank- 
ruptcy undistributed  at  the  time  when  the  winding-up  commenced* 

(1)    Sect.  154  of  the  Bankruptcy     when  calls  are  made,  as  hereinafter 


L.JJ. 


Act,  1861,  is  as  follows :— 

"  If  any  bankrupt  shall  at  the  time 
of  adjudication  be  liable,  by  reason  of 
any  contract  or  promise,  to  pay  pre- 
miums upon  any  policy  of  insurance, 
or  any  other  sums  of  money,  whether 
yearly  or  otherwise,  or  to  repay  to  or 
indemnify  any  person  against  any  such 
payments,  the  person  entitled  to  the 
benefit  of  such  contract  or  promise  may^ 
if  he  think  fit,  apply  to  the  Court  to 
set  a  value  upon  his  interest  under  such 
contract  or  promise ;  and  the  Gourt  is 
hereby  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained." 

(2)  The  sections  of  the  Companies 
Act,  1862,  referred  to  are  as  follow : — 

Sect;  75.  "The  liability  of  any  per- 
son to  contribute  to  the  assets  of  a  com- 
pany under  this  Act  in  the  event  of  the 
same  being  wound  up,  shall  be  deemed 
to  create  a  debt  (in  England  and  Ire- 
land of  the  nature  of  a  specialty)  accru- 
ing due  from  such  person  at  the  time 
when  his  liability  commenced,  but  pay- 
able at  the  time  or  respective  times 


mentioned,  for  enforcing  such  liability ; 
and  it  shall  be  lawful  in  the  case  of 
the  bankruptcy  of  any  contributory  to 
prove  agamst  his  estate  the  estimated 
value  of  his  liability  to  future  calls,  as 
well  as  calls  already  made." 

Sect  77.  "If  any  contributory  becomes 
bankrupt,  either  before  or  after  he  has 
been  placed  on  the  list  of  contributories, 
his  assignees  shall  be  deemed  to  repre- 
sent such  bankrupt  for  all  the  purposed 
of  the  winding-up,  and  shall  be  deemed 
to  be  contributories  accordingly,  and 
may  be  called  upon  to  admit  to  proof 
against  the  estate  uf  such  bankrupt,  or 
otherwise  to  allow  to  be  paid  out  of  his 
assets,  in  due  course  of  law,  any  moneys 
due  frbm  such  bankrupt  in  respect  of 
his  liability  to  contribute  to  the  assets 
of  the  company  being  wound  up ;  and 
for  the  purposes  of  this  section  any 
person  who  may  have  taken  the  benefit 
of  any  Act  for  the  relief  of  insolvent 
debtors  before  the  11th  day  of  October, 
1861,  shall  be  deemed  to  have  become 
bankrupt." 

(3)  Law  Rep.  3  Q.  B.  306. 


HaatieI 
Casb. 
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L.  JJ.  No  such  limitation  can  be  found  in  the  Act.  A  bankruptcy  may 
1869  go  on  for  years,  and  in  almost  every  case  there  are  some  assets 
Ha8ti^8  which  remain  for  a  long  period  undistributed.  The  only  reasonable 
^^"'  construction  is,  that  the  section  applies  to  all  bankruptcies,  whether 
before  or  after  the  winding-up,  provided,  of  course,  the  bankrupt 
was  a  shareholder  at  the  time  of  his  bankruptcy.  This  construc- 
tion is  placed  beyond  doubt  by  the  last  clause  of  sect  77,  which 
provides,  that  for  the  purposes  of  that  section  a  person  who  became 
insolvent  before  October,  1861,  is  to  be  deemed  to  have  become 
bankrupt.  As  the  Act  was  not  passed  till  1862,  this  clause  would 
be  unmeaning  unless  the  section  applied  to  previous  bankruptcies. 
There  is  no  inherent  power  in  the  assignees  to  elect  whether  they 
will  take  the  shares  of  the  bankrupt  or  not,  and  no  such  power  is 
given  them  by  the  Companies  Act^  1862.  If  there  were  a  surplus 
after  the  winding-up,  the  assignees  would  be  entitled  to  the  bank- 
rupt's share  of  it;  they  must  be  equally  bound  to  assume  his 
liability. 

[They  referred  to  Ex  parte  Nicholas  (1) ;  WiUiams  v.  Harding  (2); 
Ex  parte  Can^oeU  (3) ;  Chappie's  Case  (4) ;  Oreenshield's  Case  (5) ; 
Kuper's  Case  (6)  ;  Parhmys  Case  (7)  ;  Luard's  Case  (8)  ;  Sadler  s 
Case  (9) ;  Ex  parte  King  (10).] 

Mr.  Boxbur^hy  Q.C.,  and  Mr.  Edmund  James,  for  the  liqui- 
dator:— 

The  present  case  is  governed  by  Martin's  Patent  Anchor  Comr 
pany  v.  Morton  (11);  and  the  judgment  of  the  Queen's  Bench  is 
entirely  consistent  with  the  true  construction  of  the  statute.  The 
real  question  is,  whether  the  calls  made  in  this  winding-up  were  a 
debt  proveable  in  the  Appellant's  bankruptcy,  for  the  discharge 
only  applies  to  debts  proveable  under  the  bankruptcy  ?  When 
the  bankruptcy  occurred  the  company  was  a  going  concern,  and 
no  calls  had  been  made ;  and  it  would  have  been  impossible  for  the 
company  to  prove  against  his  estate  in  respect  of  future  possible 

(1)  2  D.  M.  &  G.  271.  (6)  3  De  G*  &  Sm.  113. 

(2)  Law  Rep.  1  H.  L.  9.  (7)  3  D.  F.  &  J.  80. 

(3)  12  W.  R.  698;  33  L.  J.  (Bky.)  26.  (8)  1  Ibid.  533. 

(4)  6  De  G.  &  Sm.  400.  (9)  3  De  G.  &  Sm.  36. 

(6)  Ibid.  599.  (10)  Law  Rep.  4  Eq.  566;  3  Ch.  10. 

(11)  Law  Rep.  3  Q.  B,  306. 


VOL.  IVJ  CHANOEBY  APPEALS.  277 

calls,  Tinder  the  154ih  section  of  the  Bankruptcy  Act,  1861,  for       L.  Jj. 
their  valae  could  not  be  ascertained.    Therefore,  the  bankrupt's        i869 
discharge  could  not  affect  his  liability  for  fiiture  calls.    There  is  no     hastie^ 
power  to  place  the  assignees  upon  the  list  of  contributories  without       ^^ 
their  consent ;  and,  on  the  other  hand,  if  they  repudiate  the  shares, 
and  they  turn  out  yaluable,  the  Court  would  not  compel  the  bank- 
rupt to  give  them  up. 

[They  cited  SotUh  Staffordshire  Railway  Company  v.  Bum- 
ride  (1)  ;  General  Discotmt  Company  v.  I^Jces  (2).] 

Mr.  Fischer,  in  reply. 


Jan.  30.  Sir  G.  M.  Gifpard,  L  J.,  now  delivered  the  judgment 
of  the  Court.  After  stating  the  £Eicts  of  the  case,  as  mentioned 
above.  His  Lordship  continued : — 

The  Master  of  the  Bolls  founded  his  judgment  for  the  most  part 
on  the  case  of  Martins  Patent  Anchor  Company  v.  Morton  (3)« 
In  the  argument  before  us  exceptions  were  taken  to  the  judgments 
both  of  the  Master  of  the  Bolls,  and  of  the  learned  Judges  of  the 
Court  of  Queen's  Bench  in  the  case  referred  to  ;  and  it  was  also 
urged,  among  other  arguments,  that  taking  the  Bankruptcy  Act 
and  the  Companies  Act  together,  there  was  a  distinct  legislative 
enactment  that  calls  under  a  winding-up  should  be  proved  and 
proveable  whether  the  bankruptcy  took  place  before  or  after  the 
winding-up.  As  a  ground  for  this,  the  latter  part  of  the  77th 
section  of  the  Companies  Act  was  much  relied  upon.  The  wkole 
of  that  section  is  as  follows: — [His  Lordship  read  the  section, 
and  continued : — ]  The  argument  on  this  section  was,  that  as  it 
applied  in  terms  and  words  to  an  insolvency  before  the  Act,  it 
necessarily  applied  to  a  bankruptcy  preceding  the  winding-up; 
and  the  observations  on  the  judgment  of  the  Master  of  the  Bolls 
and  the  judgments  of  the  learned  Judges  of  the  Cotirt  of  Queen's 
Bench  were  to  the  effect  that  they  were  erroneous  in  attempting 
to  escape  the  result  of  this  by  laying  it  down  that  though  proof 

(1)  6  Ex.  129.  (2)  17  C.  B.  (N.S.)  765. 

(3)  Law  Rep.  3  Q.  B.  306. 
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L.  JJ.      might  be  made  iiotwithstanding  the  bankruptcy  preceded  the  wind^ 
1869       ing-up,  this  could  only  be  done  before  the  assets  were  distributed 
HAmK*B     ^^^  ^^^  bankrupt's  estate  wound  up.    We  think  there  is  great 
^^"'       force  in  that  argument ;  but  that  may  well  be  admitted  without 
leading  to  ihfy  conclusion  that  Mr.  Hadie^s  name  ought  not  to  be  on 
the  list  of  contributories ;  for^  without  laying  down  a  general  rule 
that  the  77th  section  applies  to  every  bankruptcy,  there  may  be 
circumstances  under  which  the  bankruptcy  may  precede  the  wind- 
ing-up, and  the  77th  section  be  applicable.    It  would  be  applicable 
if  the  assignees  chose  to  take  to  the  shares;  it  would  be  applicable 
to  such  calls  as  were  made  before  the  bankruptcy,  as,  for  instance, 
if  the  directors  called  up  the  whole  or  part  of  the  capital,  and  their 
calls  were  not  met ;  again,  it  would  be  applicable  if^  for  any  reasons 
or  under  any  circumstances^  the  calls,  or  any  of  them,  were  capable 
of  valuation  at  the  date  of  the  bankruptcy. 

Then  the  cases  of  WiUiarM  v.  Harding  (1),  and  Ex  parte 
Cantoett  (2),  were  referred  to ;  but  they  result  in  this,  and  nothing 
more :  viz.,  that  the  debt  has  its  inception  at  the  date  of,  and 
originates  with,  the  membership ;  but  it  does  not  follow  that  a  debt 
or  liability  is  proveable  under  a  bankruptcy  because  it  had  its  in- 
ception before,  or  originated  in,  a  contract  preceding  the  bankruptcy. 
Lastly,  the  cases  of  Ex  parte  Nicholas  (3),  Parburxfe  Case  (4), 
both  in  the  Court  of  Appeal,  and  Chappk's  Case  (5),  and  Qreen- 
shidd!s  Case  (6),  were  brought  forward,  and  it  was  urged  that  these 
cases  are  inconsistent  with  the  decisions  both  of  the  Master  of  the 
Eolls  and  of  the  Court  of  Queen's  Bench,  as  well  as  with  the 
South  Staffordshire  Bailimy  Company  v.  Buniside  (7),  and  the 
General  Discount  Company  v.  Stokes  (8).  In  the  two  cases  in  the 
Court  of  Appeal  the  winding-up  preceded  the  bankruptcy  or  in- 
solvency. AJl  the  cases  had  reference  to  the  old  Winding-up  Act^ 
and  proceeded  very  much  upon  this — viz.,  that  the  liabilities  for 
payment  of  which  the  calls  were  made  were  barred,  and  that,  as 
the  proceedings  under  the  Winding-up  Acts  were  a  substitution 
for  a  suit  for  contribution  between  partners,  and  had  no  other 

(1)  Law  Rep.  1  H.  L.  9.  (4)  3  D.  F.  &  J.  80. 

(2)  12  W.  R.  698 ;  33  L.  J.  (Bky.)  (5)  5  De  G.  &  Sm.  400. 

26.  (6)  Ibid.  599. 

(3)  2  D.  M.  &  G.  271.  (7)  5  Ex.  129. 

(8)  17  C.  B.  (N.S.)  765. 
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effecty  it  followed  that  the  lialiilities  being  barre4,  the  calls  were      L.  JJ. 
barred;  and  farther,  that  a  certificate  would  have  heen  a  defence       i869 
to  a  suit  for  contribution.     This  reasoning  does  not  apply  to  pro-     hastik's 
cseedings  under  the  Act  of  1862,  Cam. 

In  this  case  the  shares  continued,  and  still  continue,  vested  in 
Hr.  Hastie*  There  are  no  provision  in  the  BmJcruptcy  Act  ana- 
logous to  .those  which  have  reference  to  a  bankrupt's  liability  on 
leaseholds  where  the  assignees  repudiate  the  lease.  It  is  essential 
for  proof,  under  the  154th  section  of  the  Bankruficy  A^i,  that  the 
debt  to  be  proved  should  be  a  debt  capable  of  valuation  at  the 
date  of  the  bankruptcy.  The  provisions  of  the  Act  of  1862  do 
not  make  a  debt  proveable  which  is  incapable  of  valuation  at 
the  date  of  the  bankruptcy ;  nor  can  such  a  construction  be  in 
reason  put  upon  them  as  would  have  the  effect  of  relieving  a  bank- 
rapt  in  consequence  of  his  d^charge,  though  he  should  have  been 
discharged  years  before  the  winding-up,  and  might  have  been 
holding  the  shares,  and  even  receiving  dividends,  subsequently  to 
bis  discharge.  There  is  nothing  in  this  case  to  shew  that  the  debt 
or  call  in  respect  of  which  the  bankrupt  is  made  a  contributory 
was  capable  of  valuation  at  the  date  of  his  bankruptcy.  Prima, 
/ode  undoubtedly  it  would  not  be  so;  and  as  the  bankrupt  is 
discharged  only  from  debts  proveable  under  his  bankruptcy,  and 
those  debts  only  are  proveable  which  were  capable  of  valuation  at 
the  date  of  the  bankruptcy,  we  are  of  opinion  that  he  must  be 
retained  as  a  contributory. 

This  case  is  of  importance,  and  we  have  gone  into  it  at  some 
length ;  but  for  its  actual  decision  it  is  enough  to  say  that  a  bank- 
rapt  must  be  retained  as  a  contributory  where  the  bankruptcy  and 
the  discharge  precede  the  winding-up,  where  the  debt  is  not  shewn 
to  be  capable  of  valuation,  where  the  assignees  have  repudiated  the 
shares,  and  they  have  always  remained,  and  still  remain,  vested  in 
the  bankrupt. 

The  appeal  motion  will  be  refused  with  costs. 

Solicitors  for  the  Appellant:  Messrs.  Taiham  &  Sans. 
Solicitors  for  the  Liquidator :  Messrs.  Treherne  dk  Wolferrian. 
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L.  jj.  Ex  parte  NORRIS-    In  re  BIDDULPH. 

..^v^  Breach  cf  Tntd — Improper  Invettmeni — Acquitmentse^^Unkncwn  Cestui  que 

Jan.  22.  Trust-^oirU  and  several  Debt. 

A  lady  died  in  1830,  leaving;  a  will  by  wMch  she  gave  her  personal  estate 
in  tmst  for  her  sister  for  life,  with  renuunder  to  her  three  trustees  and 
executors,  to  all  appearanoe  benefidally.  She  also  left  a  codicil,  by  which  ahe 
imprewed  the  residue  with  trusts  in  favour  of  other  persons  after  the  death 
of  the  tenant  for  life.  This  codicil  was  not  proved  till  1841,  but  the  trustees 
m  the  meantime  appeared  to  regard  the  property  as  not  belonging  to  them- 
selves, though  it  was  not  shewn  that  they  knew  of  the  existence  of  the 
oodiciL  In  1834  the  trustees  invested  part  of  the  estate  on  an  imprope 
security.  Two  of  the  trustees  were  partners  in  the  bank  out  of  which  the 
money  was  drawn  to  place  it  on  this  security.  In  1840  the  firm  became 
banknipt,  and  after  this  the  security  turned  oat  insufficient.  The  tenant 
for  life  died  in  1842  :— 

Held  (reversing  the  decision  of  the  Commissioner),  that  the  persons  claim- 
ing under  the  codicil  were  entitled  to  prove  against  the  separate  estate  of 
one  of  the  bankrupt  trustees  for  the  loss  occasioned  by  the  improper  in- 
vestment. 

XHIS  was  an  appeal  &om  a  decision  of  Mr.  Commissioner 
Hclroyd  refusing  to  admit  a  proof  against  the  separate  estate  of 
A.  a.  W.  Biddvlph. 

The  Countess  de  Front,  by  will  dated  the  19th  of  February, 
1824,  appointed  W.  V.  Fryer,  A.  G.  W.  Biddidph  (then  called 
A,  O.  WrigM)y  and  John  Wright,  her  executors,  and  devised  to 
them  her  real  estate  in  trust  for  sale,  the  proceeds  to  be  deemed 
part  of  her  personal  estate.  After  bequeathing  certain  ^lega- 
cies, she  gave  the  residue  of  }ier  personal  estate  to  the  same 
trustees,  *'to  be  invested  or  continued  by  them  in  the  public 
funds  or  at  interest;  the  stocks,  funds,  and  securities  to  be 
varied  at  discretion."  She  then  directed  her  trustees  out  of  the 
income  to  pay  a  certain  life  annuity,  and  subject  thereto  to  pay 
the  income  to  her  sister  Sarah  Neve  for  life,  and  after  her  death 
to  pay  another  life  annuity  and  certain  legacies,  and  subject  to 
the  above  dispositions  the  testatrix  gave  *'  all  the  residue  of  my 
estate  to  the  said  W.  F.  Fryer,  A.  G.  Wright,  and  J.  Wright, 
absolutely.'* 
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The  testatrii  made  eight  codicils  to  her  will,  the  last  of  which,       L.  Jj. 
dated  the  20th  of  April,  1824,  was  as  follows:— "To  the  Eev.  F.       i869 
JVyer,  A.  G.  Wright,  and  John  Wrighi,  executors  to  the  will  of     ExparU 
Mary  Winifred^  Countess  8t.  Front.     Gentlemen,  whereas  by  my      Nobrw. 
last  will  and  testament  I  have  bequeathed  to  you  the  residue  of   biddulph. 
my  personal  estate,  now  I  do   hereby  declare  that  I  have  be-       ^^ 
queathed  the  same  to  you  in  trust  only,  and  not  for  your  own  use 
and  benefit.    I  direct  that  you  pay  in  the  first  place  any  sum  of 
money  which  I  desire  to  be  paid  by  some  priyate  memorandums 
in  my  handwriting,  and  in  the  next  place  that  you  pay  one  moiety 
of  the  residue  to  the  Catholic  Bishop  for  the  time  being  of  the 
London  district,  the  Yicar-6eneral  of  the  same  district,  the  Presi- 
dent of  8t.  JEdmund^B  College,  and  to  John  Qage,  Esq.,  of  Lincoln's 
Inn;  and  the  other  moiety  to  the  Catholic  Bishop  for  the  time 
being  of  the  Midland  district,  and  the  Vicar-General  of  the  same 
district,  the  President  of  St.  Mary's  College,  Oscott,  and  the  said 
John  Oage,  Esq." 

The  testatrix  died  on  the  7th  of  January,  1830,  and  her  will  and 
seven  of  the  codicils,  not  including  that  of  the  20th  of  April,  1824, 
were  proved  by  the  executors  in  February,  1830. 

The  executors  kept  a  banking  account  with  the  bankrupts,  who 
carried  on  business  under  the  firm  of  Wright  &  Co.,  Biddidph  and 
Wright,  two  of  the  executors,  being  two  of  the  partners,  and  E.  W. 
Jerningham  another. 

In  1834,  Wright  &  Co.  advanced  £15,000  to  Sir  G.  LuekM  to 
enable  him  to  purchase  the  equity  of  redemption  of  the  navigation 
of  the  river  Sitni,  and  on  the  8th  of  May,  1834,  Sir  G.  DuckeU 
conveyed  the  equity  of  redemption  to  John  Wright,  E.  W.  Jerning- 
ham, Sir  O.  Duekett,  and  J^.  OUes,  for  securing  the  repayment  of 
the  £15,000  to  Wright  and  Jerningham,  the  prior  mortgages  being 
for  £40,000  and  £5000. 

£3000,  part  of  this  £15,000,  was  advanced  by  the  Countess 
de  Fronts  trustees  out  of  the  moneys  standing  to  their  account 
with  Wright  &  Co.,  and  by  a  deed-poll  dated  the  3l8t  of  May, 
1836,  under  the  hands  and  seals  of  Wright  and  Jerningham,  after 
reciting  that  the  £15,000  was  not  their  own  proper  moneys,  but 
belonged  to  the  persons  thereinafter  named  in  the  proportions 
thereinafter  mentioned,  that  was  to  say,  '^  the  sum  of  £3000,  part 
Vol.  IV.  2  ^  1 
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thereof,  belongs  to  and  is  the  proper  money  of  A  &.  W.  Biddidph, 
the  said  /.  Wriffhi,  and  the  Bev.  Dr.  Fryer,  as  trustees  under  the 
will  of  the  late  Countess  de  Front  deceased,"  and  that  £5000,  other 
part  thereof,  belonged  to  P.  Campbell,  and  £7000,  the  residue 
thereof,  to  the  executor  of  A.  Wright  deceased,  Wright  and 
Jemingham  declared  that  they  would  stand  possessed  of  the 
£15,000  ''  as  to  the  sum  of  £3000,  part  of  the  said  sum  of  £15,000, 
and  the  interest  thereof,  in  trust  for  the  said  A.  O.  W.  Biddulph, 
J,  Wright,  and  the  Kev.  Dr.  Fryer,,s3  trustees  of  the  said  vdll  of 
the  said  Countess  de  Front,  and  in  priority  to  the  £5000  next 
mentioned/' 

On  the  17th  of  December,  1840,  Wright  &  Co.  became  bank- 
rupt. 

Shortly  before  this,  on  the  13th  of  December,  1840,  Biddulph 
wrote  to  Mr.  Norris  his  solicitor :  "  This  letter  must  be  considered 
most  private,  with  permission  to  shew  it  to  the  Bishop  if  advisable 
to  do  so,  and  likewise  to  Dr.  Fryer  as  an  interested  party  as  exe- 
cutor and  trustee  and  legatee  jointly  with  my  brother  and  myself 
to  the  Countess  de  Front.  My  brother  and  Dr.  Fryer  have  always 
acted  in  the  trust,  in  which  I  have  never  interfered,  and  know 
not  how  the  trust  stands  ajs  to  deposits  or  moneys  owing  to  it 
in  Henrietta  Street,  further  than  that  I  owe  it  £2500,  which  I 
borrowed  when  this  house  was  building,  by  my  brother  and,  I 
believe,  Dr.  Fryer's  consent,  and  deeply  do  I  regret  not  having 
paid  it  off,  which  I  might  have  done  long  ago.  Having  been  with 
my  brother  (and  I  think  Dr.  Fryer)  left  residuary  legatees  with 
£100  each  beyond  it,  the  latter  named  sum  I  took,  but  of  the 
residue  I  never  touched  a  stiver.  Now,  in  declaring  my  debts,  it 
would  probably  raise  a  question  what  debts,  as  joint  executor  and 
trustee  and  residuary  legatee,  have  been  cancelled,  and  what 
remains  for  you  still  to  fulfil,  and  what  residue  comes  to  your 
Bhare  ?  This  is  a  very  ticklish  question  to  answer,  and  before  you 
insert  it  in  my  schedule  you  had  better  see  the  Bishop,  it  having 
at  the  time  the  will  was  made  been  a  trust  Catholic  under  the 
rose.  Ask  Mr.  Tiemey  about  it,  and  he  will  very  probably  accom- 
pany you  to  the  Bishop's  and  Dr.  Fryer's.*' 

Dr.  Fryer  proved  against  the  joint  estate  of  Wright  &  Co.  for 
the  moneys  in  their  hands  belonging  to  the  estate  of  the  Countess ; 
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the  £3000  invented  on  the  security  of  May,  1834,  not  being  in-      L.  JJ. 
eluded  in  the  amount  of  proof.  1869 

The  codicil  of  the  20th  of  April,  1824,  was  proved  on  the  Ist  of     ExparU 
October,  1841.     Dr.  Fryer  and  John  Wright  on  that  occasion      ^ows, 
made  a  joint  affidavit  stating  that  they  did  not  know  of  the  exist-    biddulph. 
ence  of  the  codicil  till  about  three  months  before  that  time,  and 
that,  as  they  believed,  it  had  all  along  been  in  Qage^s  custody. 
Biddvlph  made  a  separate  affidavit,  in  which  he  went  no  further 
than  to  say  that  the  codicil  had  come  to  his  knowledge  since  the 
will  was  proved. 

The  tenant  for  life,  Sarah  Neve,  died  on  the  22nd  of  September, 
1842. 

The  security  of  the  8th  of  May,  1834,  was  ultimately  realized 
by  suit  in  1854,  and  proved  insufficient  to  satisfy  the  £3000  by 
£1819  16s.  3d.,  the  amount  now  sought  to  be  proved. 

John  WrigJd  survived  his  co-executors,  and  in  1855  his  executor, 
as  the  personal  representative  of  the  Countess  de  Fronts  applied 
to  prove  against  the  separate  estate  of  Jemingham  for  the 
£1819  168.  3d,,  on  the  ground  that  the  loss  had  been  occasioned 
by  a  breach  of  trust,  in  which  Jemingham  had  concurred.  The 
proof  was  allowed  by  the  Commissioner,  but  was  expunged  by  the 
Lords  Justices  (1)  on  the  ground  that  Jemingham,  having  no 
notice  of  the  codicil,  could  not  be  held  to  have  received  the  trust 
money  in  such  circumstances  as  to  be  liable  for  breach  of  trust, 
the  transaction  having  the  sanction  of  the  persons  appearing 
entitled  under  the  will  and  earlier  codicils. 

The  present  legal  personal  representative  and  trustees  of  the 
Countess  now  applied  to  prove  against  the  separate  estate  of 
Biddidjih,  which  proof  was  rejected  by  Mr.  Commissioner  Bolroyd, 
who  considered  that  the  judgment  of  the  Lords  Justices  in  the 
former  case  governed  the  present. 

Mr.  Be  Qex,  Q.C.,  and  Mr.  Ramadge,  for  the  Appellants : — 

The  Commissioner  was  in  error  in  treating  this  case  as  governed 

by  the  decision  of  this  Court  in  the  case  of  Jemingham,  who  was 

neither  executor  nor  legatee.     Our  right  to  have  some  refunding 

is  dear :  Anon.  (2) ;  EduHirds  v.  Freeman  (3) ;  Todd  v.  Studlidme  (4) ; 

(1)  6  D.  M.  &  G.  801.  (3)  2  P.  Wms.  447. 

(2)  1  P.  Wms.  495.  (4)  3  K.  &  J.  324. 
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L.  JJ.  Davies  t.  NicoUon  (1) ;  and  we  have  loet  no  right  by  resorting  to 

1869  the  improper  secarity,  for  we  had  a  lien  on  it :  Mant  y.  LeUh  (2). 

^^^ff^  We  must  at  all  eyents  be  allowed  to  prove  in  respect  of  the  one- 

NoBms.  third  bequeathed  to  BidduJph,  but  we  claim  a  right  to  prove  in 

BiDDuifE.  i^pect  of  the  whole,  on  the  ground  that  there  was  a  breach  of 

"■""  trusty  in  respect  of  which  the  ^Lecutors  were  jointly  and  severally 

liable. 

Mr.  AmpKleU,  Q.C.,  and  Mr.  Elderton,  for  the  assignees  : — 

The  trustees,  when  they  advanced  this  money,  had  no  notice  of 
the  trusts  of  the  eighth  codicil,  and  they  made  the  investment  with 
the  consent  of  all  the  supposed  ceduis  que  irud^  or  if  not  with 
that  of  the  tenant  for  life,  her  death  makes  that  immaterial.  A 
transaction  thus  sanctioned  cannot  be  impeached  by  persons  claim- 
ing under  an  instrument  of  which  none  of  the  parties  had  notice  at 
the  time  of  the  transaction.  The  Appellants  have  recognised  and 
taken  the  benefit  of  the  investment,  and  are  precluded  from  treating 
it  as  a  breach  of  trust  if  they  could  otherwise  have  done  so.  The 
case  is  one  in  which  the  Appellants  ought  to  be  put  to  file  a  bill. 

Sir  C.  J.  Selwyn,  L.J. : — 

This  is  an  appeal  from  an  order  of  the  Commissioner  disallowing 
a  proofl  It  appears  that  a  lady  named  the  Countess  de  FrorU 
made  her  will,  dated  in  1824,  that  she  subsequently  made  eight 
codicils,  and  that  she  died  on  the  7th  of  January,  1830.  The 
will,  with  the  first  seven  codicils,  was  proved  shortly  after  her 
death ;  but  the  eighth  codicil,  which  has  given  rise  to  the  present 
controversy,  was  not  proved  until  the  1st  of  October,  1841.  In 
the  meantime  the  bankruptcy  had  taken  place,  viz.,  on  the  17th  of 
December,  1840. 

By  the  will,  after  creating  a  tenancy  for  life,  the  testatrix  gave 
the  residue  of  her  property  to  her  three  executors,  and  apparently 
for  their  own  benefit ;  but  by  the  eighth  codicil,  which,  as  I  have 
already  stated,  was  not  proved  until  the  1st  of  October,  1841,  she 
says,  **  I  do  hereby  declare  that  I  have  bequeathed  the  same  to  you 
in  trust  only,  and  not  for  your  own  use  and  benefit"  The  matter 
being  in  this  position,  it  appears  that  in  the  year  1834  the  execu- 
(1)  2  De  G.  &  J.  693.  (2)  15  Beav.  62i. 
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tors  advanced  a  sum  of  £3000,  on  a  security  given  on  the  8th  of      L.  JJ. 
May,  1834,  for  securing  sums  amounting  to  £15,000 — a  security       1869 
which,  it  is  admitted,  was  not  authorized  either  by  the  trusts  of     Exnarte 
this  particular  will,  or  by  the  general  rules  of  the  Court.     It  is      Nobhis. 
admitted  that  under  ordinary  circumstances  this  would  have  been    Biddcli^ 
a  breach  of  trust,  and  that  under  ordinary  circumstances  the  claim  * 

against  trustees  for  a  breach  of  trust  is  in  the  nature  of  a  joint  and 
several  demand. 

The  first  question,  therefore,  that  appears  to  be  material  is  in 
what  manner  the  executors  dealt  with  this  trust  fund.  No  doubt, 
if  it  could  be  shewn  that  they,  with  the  consent  of  all  the  persons 
interested,  had  divided  the  trust  fund  under  some  mistaken  notion 
of  their  rights,  if  it  had  been  separated  and  dealt  with  otherwise 
than  as  a  trust  fund,  and  divided  amongst  different  individuals, 
then  entirely  different  considerations  would  arise.  But  it  appears 
that  throughout  the  whole  of  these  transactions,  do>vn  to  the  time 
of  the  bankruptcy,  there  had  always  been  joint  possession  of  this 
fund,  and  it  always  had  been  dealt  with  as  a  trust  fund,  as,  in 
point  of  fact,  it  was.  Now  the  money  having  been  advanced,  as  I 
have  stated,  on  the  security  of  the  8th  of  May,  1834,  it  appears 
that  a  deed-poll  was  executed  on  the  31st  of  May,  1836,  declaring 
the  ownership  of  the  different  sums  of  money  which  were  included 
in  the  security.  This  deed-poll  contains  an  express  declaration,  by 
way  of  recital,  that  the  £3000  belonged  to,  and  was  the  proper  money 
of,  Biddulph,  Wright,  and  Fryer,  as  trustees  under  the  will  of  the 
late  Countess  de  Front,  and  in  the  operative  part  of  the  same 
instrument  there  is  a  declaration  of  trust  exactly  in  accordance 
with  the  recital.  It  appears,  therefore,  that  so  late  as  the  month  of 
May,  1836,  these  persons  were  dealing  with  this  fund  as  being  a  trust 
fund  held  by  them  upon  the  trusts  of  the  will  of  the  Countess  ds 
Front.  I  think,  therefore,  that  as  nothing  was  done  with  the  trust 
fund  from  that  time  down  to  the  bankruptcy,  it  becomes  immaterial 
to  consider  precisely  whether  they,  or  any  of  them,  had  or  had  not 
notice  at  that  time  of  the  eighth  codicil,  because  it  being  a  trust 
fund,  and  it  being  admitted  by  them  to  be  such,  and  it  being  dealt 
with  by  them  as  such,  the  burthen  is  cast  on  them  of  shewing  that 
when  they  committed  what  they  are  obliged  now  to  admit  was 
under  ordinary  circumstances  a  breach  of  trust,  they  had  the 
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L.  JJ.  assent  of  all  persons  whose  consent  was  necessary  to  legalize  their 
1S69  act.  It  is  their  misfortune  that  they  had  not  obtained  that  con- 
Exparie  ^ent,  because,  as  it  now  appears,  the  persons  who  were  entitled  to 
NoBBiB.  stand  in  the  position  of  eeeiuis  que  trust,  either  primarily  or  nlti- 
BiDDOLPH.  mately,  in  respect  of  that  trust  fund,  were  the  persons  who  under 
"""""  the  eighth  codicil  were  interested  in  the  estate  of  the  Countess  de 
Front  after  the  death  of  the  tenant  for  life.  It  appears  that  the 
tenant  for  life  lived  until  1842,  that  is,  until  after  the  bankruptcy^ 
and  therefore  the  trust  was  obviously  subsisting  down  to  that  time. 
Under  those  ciicumstances  the  present  Appellants  come  here  asking 
for  leave  to  proye  in  respect  of  this  trust  fund,  saying  that  the  invest- 
ment was  an  improper  one ;  but  that  they  are  entitled  to  follow 
the  trust  money  into  the  investments  if  they  can  trace  it,  and 
having  received  as  much  as  can  be  realized  from  the  proceeds  of 
the  sale  of  that  improper  investment,  to  prove  against  the  estate 
of  each  trustee  for  the  difference.  I  think  that  they  are  so 
entitled.  I  think  that  the  trustees  have  failed  to  prove  that  which 
was  necessary  to  establish  their  contention,  viz.,  that  that  which 
would  under  ordinary  circumstances  have  been  a  breach  of  trust, 
was  sanctioned  and  authorized  by  persons  capable  of  giving  such 
sanction  and  authority.  It  follows,  therefore,  that  the  proof 
ought  to  have  been  allowed.  It  is  then  said  that  even  if  a  primA 
facie  case  has  been  established,  yet,  considering  the  lapse  of  time 
and  the  great  complication  of  circumstances,  a  bill  ought  to  be 
ordered  to  be  filed,  and  that  this  proof  ought  not  to  be  allowed 
in  the  meantime ;  but  inasmuch  as  the  Court  of  Bankruptcy  is 
a  Court  of  Law  and  Equity,  and  as  these  facts  were  within  the 
cognizance  of  Mr.  Biddvlph^  and  as  there  has  been  no  difficulty 
in  ascertaining  or  proving  any  part  of  the  facts  of  this  case, 
and  as  there  has  been  a  full  opportunity  given  to  the  parties 
to  bring  forward  any  evidence  they  might  think  fit,  I  think  it 
would  be  incurring  unnecessary  expense  if  we  were  now  to  say 
that  this  proof  should  be  postponed  until  after  a  bill  has  been 
filed. 

I  think  a  case  has  been  established  for  allowing  the  proof,  and 
that  consequently  the  order  of  the  Commissioner  must  be  reversed. 
The  proof  will  be  allowed,  but  there  will  be  no  costs  of  the  appeal 
—the  deposit  will  be  returned. 
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SlB  G.  M.  GiFFABD,  L.J.  :— 

I  am  of  opinion  that  the  proof  should  be  allowed  against  Mr. 
BidduJpVa  separate  estate.  The  original  transaction  was  simply  a 
loan,  and  there  was  security  taken  for  it  which  was  worthless,  or 
nearly  worthless.  Of  course  such  a  transaction  as  that  by  trustees 
would  in  an  ordinary  case  be  a  breach  of  trust,  and  would  in  an 
ordinary  case  create  a  joint  and  several  liability.  I  do  not  think 
it  less  a  breach  of  trust  because  it  has  happened  that  the  persons 
entitled  under  the  trusts  were  not  known.  It  may  be  that  under 
'Certain  circumstances  ignorance  of  facts  may  excuse  that  which 
in  itself  is  a  breach  of  trust ;  as,  for  instance,  if  there  had  been 
on  the  face  of  the  seventh  codicil  some  third  party  entitled,  and 
iiie  money  had  been  paid  over  to  the  third  party  in  ignorance 
of  the  existence  of  the  eighth  codicil.  But  in  this  case  these 
persons  have  done,  nothing  of  the  sort,  and  not  only  so,  but  it 
cannot  be  said  that  they  ever  acted  at  any  time  in  the  belief  that 
this  money  was  their  own  or  proceeded  upon  that  footing.  That 
being  so,  first  of  all  there  was  a  breach  of  trust;  and,  secondly, 
there  was  no  excuse  for  it.  Under  these  circumstances,  therefore, 
I  think  there  is  a  clear  case  for  proof  against  the  separate  estate, 
Bnd  I  see  no  reason  why  it  should  stand  over  for  a  bill  to  be  filed. 

Solicitors :  Messrs.  Norria  dk  Sons  ;  Messrs.  F&w  &  Co. 


L.JJ. 

18G9 


Ex  parte 

NOBBIS. 

In  re 

BiDDCLPH. 


ToL.IV. 
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L,  a  WITHINGTON  v.  TATE. 


Mortgage — Transfer*  vnthcut  Notice — Payment  hy  Mortgagor  to  a  Sdidtor  not 
fA  1.  authorized  hy  Mortgageo^Negligmce — Foreeiomre, 

N,  &  T^  who  were  mortgagees,  transferred  their  mortgage  to  the  Plaintiff, 
who  gave  no  notice  to  the  mortgagors.  Afterwards  the  mortgagors^  intending 
to  redeem,  paid  the  amount  secured  by  the  mortgage  to  the  solicitots  of  ^.  dt  T, 
without  ascertaining  that  they  were  authorized  to  receive  it ;  the  solicitors 
misappropriated  the  money.  N.  A  T.  executed  a  deed  prepared  by  their 
solicitors,  but  without  perusing  the  same  or  knowing  its  contents,  which 
contained  a  recital  acknowledging  the  receipt  of  the  money,  and  purported  ta 
convey  the  property  by  the  direction  of  the  mortgagors  to  their  nominees. 
There  was  no  proper  receipt  indorsed  on  the  deed.  The  Plaintiff  filed  a  bill 
of  foreclosure  against  the  mortgagors : — 

Hdd  (aflSiming  the  decree  of  the  Master  of  the  Bolls),  that  the  Plaintiff  wa& 
entitled  to  the  usual  foreclosure  decree. 

XHIS  was  an  appeal  £rom  a  decree  of  the  Master  of  the  Bolls. 
7*^^  By  an  indenture  of  the  7th  of  July,  1858,  certain  lands,  with  a 

'L'  S^f         chapel  and  other  buildings,  were  mortgaged  by  the  Defendants  to 
B,.  NioDon  &  H.  Thew,  to  secure  the  repayment  of  £1400  and  interest. 

By  an  indenture  of  the  1st  of  January,  1864,  Nixon  &  Thew 
assigned  the  mortgage  debt  and  conveyed  the  mortgaged  property^ 
subject  to  the  existing  equity  of  redemption,  to  the  Plaintiff. 

Messrs.  StocKley  &  Wrigley  were  the  solicitors  of  Niaon  dk  TheWj 
and  received  for  them  the  interest  from  the  mortgagors.  They  were 
also  the  Plaintiff's  solicitors,  who,  on  taking  the  transfer,  allowed 
them  to  retain  in  their  possession  the  title  deeds  of  the  property, 
and  received  the  interest  through  their  hands. 

No  notice  was  given  by  the  Plaintiff  or  his  solicitors  to  the  mort- 
gagors of  the  transfer  of  the  1st  of  January,  1864. 

In  August,  1864,  the  mortgagors  being  desirous  of  redeeming  the 
mortgage,  which  they  supposed  to  be  still  vested  in  Nixon  &  Thew, 
paid  the  sum  of  £1400,  with  the  interest  due  thereon,  to  Stockley 
&  Wrigley,  assuming  that  they  were  authorized  by  Nixon  &  Thew 
to  receive  the  principal  money  as  well  as  interest.  The  money 
paid  by  the  mortgagors  never  came  into  the  hands  either  of 
Niaum  &  Thew  or  of  the  Plaintiff,  having,  as  they  afterwards  dis- 
covered, been  misappropriated  by  StocJUey,  one  of  the  partners  in 
the  firm  of  solicitors,  who  subsequently  absconded. 
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Shortly  afterwaids  ^ooldey  dt  7FW^%  prepared  a  deed  to  which        L.  a 
Niaon  db  Thew  were  parties,  and  which  they  ezecnted,  as  was  al-        1869 
leged,  without  perusing  the  same,  under  the  impression  that  its  wrrm^oroH 
object  was  to  perfect  the  Plaintiff's  title.  ^^- 

The  deed  was  dated  the  31st  of  December,  1864,  and  was  made  — -— 
between  Nixon  &  Thew  of  the  first  part,  the  mortgagors  of  the 
second  part,  and  certain  persons  who  were  nominees  of  the  Defen- 
dants of  the  third  and  fourth  parts,  and  after  reciting  the  mort- 
gage to  Nixon  &  Thew,  and  reciting  as  follows,  *^  And  whereas  the 
parties  hereto  of  the  second  part  did,  on  the  15th  of  August,  1864, 
repay  to  the  said  H.  Nixon  &  H.  Thew  all  principal,  interest,  and 
other  moneys  due  to  them  and  secured  by  the  indenture  of  mort- 
gage, as  they  do  hereby  testify  and  declare ;"  it  witnessed  that 
Nixon  &  Thew,  at  the  request  and  by  the  direction  of  the  mort- 
gagors, conyeyed  the  mortgaged  premises  to  the  use  of  the  persons 
parties  thereto  of  the  fourth  part,  freed  from  the  mortgage,  and  the 
deed  contained  a  covenant  by  Nixon  &  Thew  against  their  own 
incumbrances.  There  was  no  indorsement  on  the  deed  of  the 
receipt  of  the  money. 

The  bill  was  filed  by  the  Plaintiff  as  assignee  of  the  mortgage 
against  the  mortgagors;  it  alleged  that  the  payment  by  the  De- 
fendants of  the  sum  of  £1400  to  StocUey  &  Wrigley  was  an  unau- 
thorized payment,  and  that  the  Plaintiff  was  entitled  as  mortgagee 
to  receiye  the  same  or  to  have  the  Defendants  foreclosed,  and  prayed 
for  the  usual  foreclosure  decree.  Nixon  &  Thew  were  not  made 
parties  to  the  suit 

The  Defendants  submitted  that  the  payment  of  the  sum  in 
question  was  good  as  between  them  and  Nixon  &  Thew,  and  that 
as  the  Plaintiff  had  neglected  to  give  notice  to  the  mortgagors  of 
the  transfer  to  himself,  the  said  payment  was  as  against  himself,  as 
well  as  against  Nixon  &  Thew,  to  be  treated  in  full  satis&ction  of 
the  mortgage. 

The  Master  of  the  Bolls  granted  the  relief  prayed,  and  from  this 
decision  the  Defendants  appealed. 

Sir  B.  BaggdUay,  Q.C.,  and  Mr.  Bagshawe,  for  the  Appellants : — 

Assuming  the  money  paid  by  the  Defendants  to  StoeJdey  & 
Wrigley  to  have  been  a  good  payment  to  Nix(m  <&  Thew,  it  was 
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L.  a       good  as  against  the  Plaintiff,  for  where  a  mortgage  is  assigned 

1S69        and  the  assignee  fails  to  give  notice  to  the  mortgagor,  payments 

WimjioTOH  subsequently  made  to  the  original  mortgagee  are  valid  as  against 

••         the  assignee :  Matthews  v.  WaUtoyn  (1) ;  WiUiama  v.  SorreO  (2) ; 

—        Nonrish  v.  Marshall  (3). 

But  we  contend  that  the  Defendants  were  &irly  entitled  to 
assume  that  SiocTdey  &  Wrigley  were  the  proper  persons  to  receive 
the  mortgage  money  as  agents  for  the  mortgagees,  especially  as 
they  had  regularly  received  the  interest  on  their  behalf,  which  was 
a  circumstance  calculated  to  throw  the  mortgagors  off  their  guard. 
Further,  if  negligence  is  to  be  attributed  to  the  Defendants  in 
making  the  payment  without  proper  inquiry,  still  greater  negli- 
gence was  shewn  by  the  Plaintiff  in  not  giving  notice  to  the  mort- 
gagors of  the  assignment  of  the  mortgage,  and  if  this  was  occa- 
sioned by  the  neglect  of  StoeJdey  &  Wrigleyj  who  were  solicitors  to 
him  as  well  as  to  the  first  mortgagees,  he  must  be  held  answerable 
for  it^  as  in  Hopgood  v.  Ernest  (4). 

If  the  assignees  of  a  mortgage  fail  to  give  notice  of  the  transfer 
to  the  mortgagor,  the  mortgagor  is  thereby  authorized  to  deal  with 
the  original  creditor  as  if  he  were  still  the  creditor,  and  whatever 
is  equivalent  to  payment  as  between  the  mortgagor  and  the 
original  mortgagee  binds  the  assignee,  although  the  original  mort- 
gagee be  no  party  to  a  suit  for  foreclosure :  Ex  parte  Monro  (5)  • 
Stocks  V.  Dohson  (6). 

The  Plaintiff  was  not  only  guilty  of  laches  in  not  giving  notice 
to  the  mortgagors,  but  in  not  taking  possession  of  the  title  deeds. 
The  Master  of  the  Bolls  admitted  that  he  was  guilty  of  laches,  but 
has  given  no  effect  to  that  laches.  We  contend  that  the  laches  of 
the  assignee  of  a  mortgage  not  only  postpones  him  to  some  of  the 
equities  existing  between  the  mortgagors  and  the  first  mortgagees, 
but  to  all  of  such  equities. 

As  regards  the  deed  of  the  31st  of  December,  the  recital  that 
the  money  was  paid  is  an  acknowledgment  by  Nixon  &  Thew,  who 
executed  the  deed,  which  would  debar  them  from  recovering  it  from 
the  Defendants.    The  Plaintiff  cannot  be  in  a  better  position,  and, 

(1)  4  Ves.  118.  (4)  3  D.  J.  &  S.  116. 

(2)  Ibid.  389.  (5)  Buck,  300. 

(3)  5  Madd.  475.  (6)  4  D.  M.  &  G.  11. 
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even  if  he  is  in  form  entitled  to  a  decree  for  foredosure,  there       l.  o. 
should  be  a  direction  that  in  taking  the  accounts  the  Plaintiff        iS69 
should  be  charged  with  the  sum  paid  by  the  mortgagors  to  the  wrramroroir 
persons  whom  they  were  entitled  to  assume  were  the  agents  of  the         *'• 
mortgagees.  — .. 

Mr.  Southffote^  Q.C.,  and  Mr.  Bohinsan,  for  the  Plaintiff,  were  not 
called  on. 

liOBD  Hathbblby,  L.C.  : — 

I  am  of  opinion  that  the  transferee  of  the  mortgage  is  entitled 
to  a  decree.  The  only  question  is  as  to  the  equities  between  the 
mortgagors  and  the  transferee  of  the  mortgage,  arising  out  of  the 
payment  made  by  the  mortgagors  without  notice  of  the  transfer. 
The  peculiarity  of  this  case  is,  that  the  same  persons  were  solicitors 
for  Nixon  &  Thew  and  for  the  Plaintiff.  In  this  state  of  things 
they  receive  the  interest  from  the  mortgagors,  and  remit  it  to 
Nixon  &  Thew,  and  whatever  was  so  paid  was  a  good  payment. 
But  they  were  not  authorized  to  receive  the  principal  money.  How- 
ever, when  the  mortgage  was  transferred  to  the  Plaintiff,  they  did 
in  fitct  receive  the  money  from  the  Plaintiff,  and  by  this  Nixon 
dt  Thew  were  paid  off.  After  that  they  received  the  interest  for 
the  Plaintiff^  and  it  found  its  way  to  his  hands.  The  next  thing 
that  happened  was,  that  the  solicitors  received  a  notice  from  the 
mortgagors  to  pay  off  the  mortgage,  which  was  addressed  to  them 
as  the  solicitors  of  Nixon  &  Thew.  It  is  clear  that  the  Plaintiff 
could  be  in  no  way  affected  by  the  notice.  The  solicitors  received 
the  money  because  the  mortgagors  were  ill-advised  enough  to  pay 
it  to  them.  But  they  so  paid  it  in  their  own  wrong,  for  they  were 
not  authorized  to  pay  it  to  the  solicitors.  Then  the  solicitors  pre- 
pared a  new  deed,  and  introduced  a  recital  that  the  money  had 
been  paid  to  Nixon  &  Thew.  It  was  true  that  Nixon  &  Thew  had 
been  paid  off,  although  not  in  the  way  the  mortgagors  supposed. 
The  mortgagors  did  not  communicate  with  Nixon  &  Thew.  If 
they  had  done  so,  they  must  have  heard  something  which  would 
have  led  them  to  a  knowledge  of  the  transfer  to  the  Plaintiff.  But 
instead  of  that  they  went  to  the  solicitors  and  made  them  their 
agents  for  the  purpose  of  paying  Nixon  &  Thew.    They  now  con- 
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L.  C.      tend  that  Nixon  d  Thew  haye  misled  them  by  execnting  an  in- 

1869       Btmment  which  put  them  off  their  guard.    I  cannot  see  that  any 

WiTHiNcmni  equity  arises  out  of  that  against  the  transferee.    Mr.  BagAaiwe 

TAm       fti'gu^  that  this  would  not  haye  occurred  except  through  the 

laches  of  the  transferee,  but  I  think  the  mortgagors  haye  been 

guilty  of  more  laches.  If  they  had  dealt  with  Nixon  &  Thew 
themselves  they  would  have  discoyered  what  had  taken  place. 
The  money  has  not  been  lost  through  Nixon  &  Thevfs  defBLult, 
or  through  the  Plaintiff's  default,  but  entirely  by  the  mortgagois' 
own  fftult.  I  think  the  Master  of  the  Bolls  was  right,  and  the 
appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Fidd^  Boscoe,  dk  Co^  agents 
for  Messrs.  Bateson^  Bdbinaon,  &  Morris^  Liverpool 

Solicitors  for  the  Defendants :  Messrs.  Handeoek  &  Co.,  agents 
for  Mr.  /.  HawJesford,  Wolverhampton. 


Jan,  29. 


L.a  MOXON  V.  BRIGHT. 

Agent — Account — Equity. 


A  patentee  agreed  with  a  machine  maker,  that  the  machine  maker  should 
make  machines  according  to  the  patent  and  sell  them,  taking  a  certain  mim 
upon  each  machine  for  himself,  and  paying  to  the  patentee  as  a  royalty  the 
amount  charged  for  the  machines  ahove  that  sum : — 

Hdd^  that  the  patentee  could  not  maintain  a  suit  in  equity  for  an  account 
against  the  machine  maker  as  agent 

In  one  case  the  machine  maker  received  a  sum  of  money  for  the  patentee : — 

ffddj  that  this  was  not  sufficient  to  support  the  suit^  and  that  the  patentee's 
remedy  was  at  law. 

Decree  of  Oiffardy  V.C.,  affirmed. 

X  HE  Plaintiffs  in  this  case  were  owners  of  a  patent  for  carpet 
looms,  and  in  1862  entered  into  an  agreement  with  the  Defendant 
flaK,of  the  firm  of  TuerifeflaS,  that  if  Messrs.  Tuer  &  HaU  ^oxHA 
make  and  exhibit  a  loom  the  Plaintiffs  wonld  allow  them  one-tenth 
of  the  royalty  which  the  Plaintiffs  might  receive  on  looms  sent  on 
the  Continent;  and  farther, that  Messrs.  Tuer  &  EaUmi^t  make 
and  sell  looms  on  which  the  royalty  should  be  not  more  than  £20, 
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4aid  Messrs.  Tuer  dt  Hairs  charges  should  be  not  more  than  £45,       L.  a 
making  the  total  charge  for  the  loom  £65.    Bj  a  subsequent  agree-       I8e9 
ment,  the  Pkintiffs  allowed  Messrs.  Tuer  &  HaU  thej  sole  right      hozov 
of  making  the  looms  at  a  royalty  of  £30  per  loom.    The  agree-     ^JJ^ 
ment  seemed  also  to  have  been  varied  verbally^  and  there  was 
some  conflict  of  evidence  on  .the  subject ;  but  Messrs.  Tuer  &  Ball 
had  made  and  sold  looms,  and  had  paid  considerable  sums  of  money 
to  the  Plaintifib.    In  some  cases  they  appeared  to  have  obtained, 
with  the  consent  of  the  Plaintiffs,  more  than  £65  for  a  loom,  and 
to  have  accounted  to  the  Plaintiffs  for  the  surplus,  and  in  one  case 
they  seemed  to  have  acted  as  agents  for  the  Plaintiffs,  and  to  have 
collected  a  sum  due  to  the  Plaintiffs  from  one  Stodhart  for  royalty 
on  the  number  of  yards  of  carpet  manufactured. 

In  Beptemher  1865,  the  Plaintifb  filed  the  bill  in  this  suit  against 
the  Defendant  HaUf  the  surviving  partner  of  Messrs.  Tusr  &  HaH, 
praying  for  an  account  and  payment  by  him  of  all  sums  received 
by  him  to  the  use  of  the  Plaintifis,  and  of  all  sums  due  to  the 
Plaintiffs  in  respect  of  the  sales  and  licenses,  and  other  property 
of  the  Plaintifis  in  connexion  therewith.  The  bill  also  sought  to 
make  other  Defendants  accountable  for  using  the  Plaintiffs'  looms* 

HdU,  by  his  answer,  alleged  that  he  had  duly  accounted  and 
paid,  and  set  forth  his  accounts,  but  submitted  that  he  was  not 
liable  to  account  in  this  suit  In  one  affidavit,  however,  he  called 
himself  agent  for  the  Plaintiffs. 

The  Yice-Chancellor  Qiffard  dismissed  the  bill  with  costcf,  with- 
out prejudice  to  an  action  at  law,  and  without  prejudice  torn  suit 
in  equity  by  the  Plaintiffs,  founded  upon  their  rights  as  patentees 
of  their  alleged  patent. 

The  Plaintiffs  appealed. 

Mr.  /.  JHT.  Palmer y  Q.C.,  and  Mr,  Hastings^  for  the  Plaintifife : — 

We  say  that  Sail  was  our  agent,  and  has  sent  us  imperfect 
accounts ;  he  has  supplied  goods  for  us,  and  must  give  us  discovery 
and  an  account.  An  agent  cannot  file  a  bill  against  his  principal 
without  some  special  ground,  but  a  principal  can  always  file  a  bill 
against  his  agent :  MaJcepeace  v.  Bogers  (1).  It  is  true  that  if  only 
one  article  has  been  sold,  a  Court  of  Equity  will  not  encourage 

,  (1)  34L.J.(Ch.)896. 
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I^C.       flinch  a  snit,  bat  atill  the  'principal  has  a  right  to  an  aoconnt: 
Maeierme  y.  Jchnsbm  (1). 


^"^  Mr.  Kay,  Q.C.,  and  Mr.  HacOey,  for  HaU,  contended  that  the 

BmtBWT.  agreement  only  amounted  to  a  license.  Except  perhaps  in  one 
case,  HaU  did  not  receive  any  money  for  the  Plaintiffs,  and  was 
only  bound  to  pay  them  a  certain  sum  for  each  loom  sold,  so  that 
there  was  no  mutual  account,  and  the  Plaintiffs'  remedy,  if  any,, 
was  at  law:  Phtaips  v.  Phillips  (2);  Kemot  v.  Potter  {3). 

Mr.  Druce,  Q.C^  and  Mr.  Eemming,  for  the  other  Defendants, 
against  whom  the  Plaintiffs  also  sought  an  account,  were  not  called 
upon. 

Mr.  /.  JE  Palmer,  in  reply. 

LoBD  Hatheblet,  L.C.,  said,  that  there  was  no  case  at  all 
against  the  other  Defendants,  but  as  against  Ball  there  was  some 
diflSculty  in  the*question.  There  were  numerous  cases  shewing  that 
where  the  relation  of  principal  and  agent  had  imposed  a  trust 
upon  the  agent,  the  Court  would  entertain  a  bill  for  an  account, 
and  the  only  difficulty  was  in  determining  what  constituted  this 
species  of  trust  It  was  not  every  agent  who  held  a  fiduciary 
position  as  between  himself  and  his  principal  Fcley  y.  JTt77  (4) 
shewed  that  though  a  banker  was  the  agent  of  the  customer  for  many 
purposes,  they  were  not  such  as  would  constitute  a  trust.  Kor 
did  t&e  mere  circumstance  that  the  principal  wanted  discovery 
empower  the  Court  to  give  him  assistance  in  the  way  of  relief. 
The  case  of  Smith  v.  Leveaux  (5),  shewed  that  though  you  might 
be  entitled  to  discovery,  which  you  could  get  either  in  equity  or 
at  law,  that  did  not  entitle  you  to  relief,  for  all  depended  upon 
the  character  of  the  agency.  As  between  master  and  servant  such 
an  agency  did  not  exist,  and  the  Vice-Chancellor  Kniyht  Bruce,  in 
Smith  V.  Leveaux,  expressed  his  opinion  that  a  Court  of  Equity 
ought  not  to  entertain  a  suit  in  such  a  case. 

His  Lordship  then  commented  on  the  evidence,  and  said  that 

(1)  4  Madd.  374.  (3)  8  D.  F.  &  J.  447. 

(2)  9  Hare,  471.  (4)  1  Ph.  399 ;  2  H.  L.  C.  28. 

(6)  2D.J.&S.1. 


V. 

Bbioht. 
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the  agreement  between  the  Plaintiffs  and  Messrs.  Tuer  dk  Hall  had  L.  G. 
yaried  at  different  times,  but  the  principal  agreement  was  not  that  1869 
Twr  db  Hall  should  act  as  agents  for  the  Plaintiffs,  and  collect  £20  uoxm 
upon  each  loom  for  the  Plaintiffs,  but  that  Tuer  iSk  Eatt  should 
take  the  debt  upon  themselves,  selling  the  looms  for  £65,  and 
paying  £20  out  of  it  to  the  Plaintiffs,  receiving  besides  the  com- 
mission of  10  per  cent.  It  was  true  that  Messrs.  Tuer  &  Edll  were 
bound  to  consult  the  Plaintiffs  as  to  the  sums  charged  for  the 
looms,  and  that  Mr.  JSToS,  in  one  of  his  affidavits,  did  say  that  he 
acted  as  agent  for  the  Plaintiffs,  but  His  Lordship  did  not  rely  much 
on  that,  for  everyone  who  did  anything  for  another,  was  an  agent, 
but  was  not  therefore  necessarily  accountable  in  equity,  as  a  banker, 
for  instance.  Eyen  where  Tuer  &  Hall  obtained  more  than  £20 
as  royalty,  though  they  were  accountable  to  the  Plaintiffs  for 
what  they  had  so  received,  it  did  not  appear  that  they  told  the 
purchasers  that  they  were  to  pay  a  royalty  to  the  Plaintiffs,  but 
said  merely  that  the  charge  for  the  machines  would  be  a  certain 
sum,  so  much  for  the  machine  itself,  and  so  much  for  the  royalty. 

Though  the  terms  between  the  parties  were  altered  from  time  to 
time,  the  sole  point  in  this  suit  was  whether  there  existed  between 
them  an  agency  in  which  a  fiduciary  position  was  created,  and 
looking  at  the  whole  case,  though  Tuer  dt^  HaU  might  never  get 
more  than  £45  for  a  machine,  and  had  to  pay  over  all  they  received 
above  that  sum,  this  was  too  slender  a  foundation  for  a  suit  to 
compel  an  account.  In  fact,  this  would  not  be  a  matter  of  agency, 
but  of  special  agreement  in  each  case,  and  the  case  could  not  be 
brought  within  the  principle  upon  which  the  Court  had  directed 
accounts.  In  Navulshaw  v.  Brownrigg  (1),  Lord  St.  Leonards  said 
that  a  single  case  of  agency  would  not  be  sufficient,  as  the  matter 
might  be  determined  at  law,  and  this  shewed  the  principle  on  which 
the  Court  acts  in  these  cases.  From  Slodhart  alone  they  seemed 
to  haye  collected  money  due  to  the  Plaintiffs,  and  to  have  paid  it 
oyer  to  them,  but  that  was  not  sufficient  to  justify  the  Court  in 
directing  an  account '  The  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  F.  Andrew. 
Solicitor  for  the  Defendants  :  Mr.  E.  Worthingion. 

(1)  2  D.  M.  &  G.  441,  459. 
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LC.  CRAVEN  V.  BRADY. 

1^        Foifeiiure  Clauae — Forfeiiure  ly  Marria^&^Ceuer  qf  Life  EtUUe^-AcodmUkn 
Jan.  19.  qfRemaindtr. 

A  testator  appointed,  under  a  general  power,  real  estate,  and  devised  other 
real  estate  to  his  wife  and  her  assigns  daring  her  life,  and  after  her  death  to 
his  son,  with  a  proviso  that  if  his  wife  should  ''do,  make,  or  execute  any 
deed,  matter,  or  thing  whereby  she  should  be  deprived  of  the  rents  and  pro- 
fits, or  the  power  or  right  to  receive,  or  the  control  over  the  same,  so  that 
her  receipt  sdone  should  be  a  sufficient  discharge  for  the  same,  her  life  estate 
should  cease  and  determine  as  fully  and  effectually  as  it  would  by  her 
actual  decease."  By  a  codidl  he  gave  his  personal  estate  to  his  wife  for  life 
for  her  separate  use,  independently  of  any  future  husband.  The  wife  married 
again  without  making  any  settlement : — 

Hdd  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  notwith- 
standing the  limitation  to  her  and  ^  her  assigns,"  and  the  allusion  to  a  future 
husband  in  the  codicil,  the  wife's  life  estate  was  forfeited  by  her  Moond  mis- 
liage ;  and  that  the  remainder  both  in  the  appointed  and  devised  estates 
was  accelerated. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls. 
The  case  is  reported  (1).    The  fects  were  as  follows : — 

Jeremiah  Dyson,  by  his  will,  dated  the  3rd  of  December,  1855, 
appointed  real  estate  ^yer  which  he  had  a  general  power  of  ap- 
pointment, and  devised  all  his  real  estates  to  his  wife,  Augusta 
Dyson,  and  her  assigns,  for  her  life,  and  from  and  immediately 
after  her  decease  to  his  son  Arthur  Dyson  in  fee,  with  executory 
limitations  oyer  in  the  eyent  of  his  son  dying  under  twenty-one 
without  leaving  issue.  The  will  contained  a  proviso  that  in  case 
his  said  wife  should  sell,  release,  or  charge  her  said  life  estate 
in  the  said  real  estates,  or  should  do,  make,  or  execute  any  deed, 
matter,  or  thing  whereby,  or  by  means  whereof,  she  should  be 
deprived  of  the  rents  and  profits  of  the  same,  or  the  power  or 
right  to  receive,  or  control  over  the  same,  so  that  her  receipt  alone 
should  not  at  all  times  be  a  good  and  sufficient  discharge  for  the 
same,  then  her  life  estate  and  interest  should  cease  and  determine 
as  fully  and  effectually  as  it  would  by  her  actual  decease. 

By  a  codicil  the  testator  revoked  the  appointment  and  devise  to 
Arthur  Dyson  in  fee,  and  in  lieu  thereof  appointed  and  devised  the 
,  (1)  Law  Bep.  4  Eq.  209. 
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estates  after  the  death  of  his  wife  to  Arthwr  Dyson  for  life,  with       L.  a 
remaindeis  over,  and  appointed  Doicre  Craven  jointly  with  his  wife       1869 
guardian  and  trustee  of  and  for  his  children.    By  a  second  codicil      cbatto 
he  gave  his  residuary  personal  estate  to  Daere  Craven  in  trust  to      ^  ^' 

pay  the  income  to  his  wife  for  her  life,  for  her  *' separate  and       

inalienable  use  and  benefit,  independently  of  any  future  husband," 
without  power  of  anticipation,  and  so  that  her  receipt  alone  should 
be  a  sufficient  discharge  for  such  income. 

The  testator  died  in  February,  1861.  In  August^  1866,  the 
widow  married  Charles  Brady ^  and  no  settlement  of  her  property 
was  made.  Da^e  Craven  thereupon  instituted  this  suit  in  his  own 
name  and  in  the  name  of  Arthwr  Dyson  (who  was  an  infant), 
against  Mr.  and  Mrs.  Brady  and  the  persons  entitled  to  the  real 
estate  in  remainder,  for  a  declaration  of  the  true  effect  of  the  will 
as  to  the  real  estate  in  the  events  which  had  happened,  and  for  an 
account  of  the  rents,  and  for  directions  for  the  maintenance  of  the 
infant  Plaintiff  thereout. 

The  Master  of  the  Bolls  was  of  opinion  that  Mrs.  Brady  had 
forfeited  her  life  estate  by  her  marriage,  and  that  the  remainder 
loth  in  the  appointed  and  the  devised  estates  was  accelerated. 
From  this  decision  Mr.  and  Mrs.  Brady  appealed. 

Mr.  Kay^  Q«C.,  and  Mr.  Macnaffhten,  for  the  Appellants : — 

The  condition  against  alienation  annexed  to  an  estate  given  to 
a  person  *^  and  his  assigns,"  is  repugnant  and  void,  and  a  proviso 
for  forfeiture  without  a  gift  over  is  void.  In  the  present  case 
there  is  no  gift  over,  for  the  first  codicil  revoked  the  gift  over 
contained  in  the  will,  and  relimited  the  estate  after  Mrs.  Brady's 
death  without  reviving  the  gift  over  on  the  forfeiture  of  her 
estate :  Boehford  v.  Haekman  (1).  But  we  rely  upon  the  evident 
intention  of  the  testator  appearing  in  his  will  and  codicils,  for  he 
makes  no  mention  of  marriage  in  the  proviso  against  alienation, 
and  from  the  second  codicil  it  is  clear  that  he  contemplated  her 
second  marriage.  We  also  contend  that  if  the  life  estate  is 
forfeited  the  remainder  is  not  accelerated,  .at  all  events  in  the  case 
of  the  appointed  estates,  and  the  persons  entitled  in  default  of 
i^pointment  ought  to  be  nuide  parties  to  the  suit. 

(1)  9  Haw,  476. 
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L.  a  Sir  £•  BaggciUay^  Q.C.,  and  Mr.  Cookson,  for  the  Plaintiflb,  and 

1869 

Mr.  Wingfidd,  for  the  other  Defendants,  were  not  called  on. 


Obatsn 
Bbadt. 


Lord  Hatherley,  L.C. : — 

I  cannot  entertain  any  doubt  in  this  case.  The  lady  has  been 
misled,  not  sofBciently  attending  to  the  limitation  contained  in  the 
will.  She  has  married,  and  no  settlement  haying  been  made  to 
her  separate  use  her  husband  has  become  entitled  to  receive  the 
rents  of  the  property ;  her  receipt  is  of  no  avail,  and  she  is  deprived 
of  the  control  of  the  property ;  everything,  in  a  word,  which  the 
testator  wished  to  guard  against  has  happened.  He  knew  that 
she  might  marry,  but  what  he  wished  to  avoid  was  her  marrying 
in  such  a  way  that  her  husband  should  have  the  power  of  squander- 
ing her  income. 

It  used  to  be  argued,' in  former  times,  that  an  execution  not 
being  an  act  of  the  debtor  was  not  an  assignment  within  the 
meaning  of  a  clause  of  forfeiture,  and  consequently  careful  con- 
veyancers introduced  other  words  to  include  all  acts,  not  actual 
assignments^  by  reason  of  which  the  property  would  pass  out  of 
the  control  of  the  person  intended  to  be  benefited.  And  in  the 
present  case  I  must  holid  that,  although  not  by  actual  assignment, 
this  lady  has  so  disposed  of  the  income  of  the  property  by  marry- 
ing that  she  has  violated  the  condition  under  which  it  was  given. 

The  fact  of  the  income  being  given  to  her  "  and  her  assigns," 
does  not,  in  my  opinion,  afiect  the  question.  I  am  inclined  to 
think  that  an  assignment  by  her  to  trustees  for  her  own  protec- 
tion would  not  have  been  a  forfeiture,  provided  she  had  declared 
that  her  receipts  should  be  a  sufficient  discharge.  But  it  is  argued 
that  the  testator  shews  an  intention  that  his  widow  should  not 
forfeit  the  income  of  his  real  estate,  in  case  of  her  marriage,  by 
the  terms  of  the  gift  of  his  residuary  personal  estate  in  the  codicil, 
in  which  he  expressly  refers  to  the  event  of  her  marrying  again. 
I  do  not  think  that  this  throws  any  doubt  upon  the  conclosion  to 
which  I  have  come — for  neither  in  the  gift  of  his  real  nor  of  his 
personal  estate  does  he  shew  any  desire  to  deprive  his  wife  of  her 
power  of  marrying  again,  but  he  does  shew  an  anxious  desire  that 
she  shall  retain  the  control  over  her  income.    This  would  have 
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been  satisfied  by  an  agreement  by  her  husband  before  her  marriage       l.  c. 
that  the  income  should  be  held  for  her  separate  use.  is69 

As  regards  the  first  codicil,  I  ha\e  no  doubt  that,  as  in  the  case      ^^^^jg 
of  Boehford  v.  BJachman  (1),  which  has  been  referred  to,  the  re-         •• 

mainders  both  in  the  appointed  and  devised  estates  are  accelerated        ' 

by  the  forfeitore.  In  the  codicil  the  testator  recites  the  old  limi- 
tations, and  then  he  wipes  out  the  limitations  after  his  wife's  death 
and  substitutes  others.  The  new  limitations  must  be  read  as  if 
they  had  been  inserted  in  the  original  will. 

On  the  whole  case,  I  am  of  opinion  that  the  appeal  must  be  dis- 
missed with  costs. 

Solicitors  for  the  Plaintifis :  Messrs.  Norris  dt  AUen. 
Solicitor  for  the  Defendants :  Mr.  Beck. 

(1)  9  Hare,  476. 
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i,jj.  WHITE  V.  SPRINGETT. 

1869  Wm^Canstructionr^Next  rf  Kin  according  to  ihc  Statute  of  DutrihtUions^ 

/an.  25.  exduaiveofA. 

A  testator  gave  his  estate  to  such  of  his  three  grandchildren,  S.^  M.,  and  E., 
as  should  survive  their  father  and  attain  twenty-five,  but  in  case  two  only  of 
them  should  die  in  the  lifetime  of  their  father  or  under  twenty-five,  and  the 
amount  to  which  the  surviving  grandchild  would  then  become  entitled  should 
exceed  £10,000,  then  the  excess  should  go  to  the  person  or  persons,  exclusive 
of  the  surviving  grandchild,  who,  under  the  Statute  of  Distributions,  would 
immediately  on  the  decease  of  the  survivor  of  the  other  two  grandchildren  be 
entitled  to  the  testator's  personal  estate  if  he  had  then  died  intestate. 

8.  and  E.  died  imder  twenty-five,  E,  being  the  survivor  of  the  two,  and 
at  her  death  M.  was  the  sole  next  of  kin  of  the  testator,  supposing  him  to 
have  died  at  that  time : — 

Held  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  persons 
who  at  the  death  of  E.  would  have  been  the  next  of  kin  of  the  testator  if  3f. 
also  had  then  been  dead,  were  entitled  to  file  a  bQl  for  the  administration  of 
his  estate. 

XHIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 

Richard  White,  by  his  will,  dated  the  11th  of  May,  1852,  gave, 
devised,  and  bequeathed  all  his  real  and  personal  estate  to  trustees 
npon  trust  for  sale  and  conversion,  and  investment,  and  to  stand 
possessed  of  the  trust  funds  upon  trust  for  all  and  every  his  three 
grandchildren,  Sarah  Maria  HilU,  Mary  Jane  HUb,  and  Ellen  HSb, 
who  should  survive  their  father,  Bdbert  Hills,  and  should  attain  the 
age  of  twenty-five  years,  equally  to  be  divided  between  them,  if 
more  than  one,  as  tenants  in  common ;  and  in  case  only  one  of  his 
said  grandchildren  should  survive  her  said  father,  and  should 
attain  the  age  of  twenty-five  years,  then  the  whole  to  be  in  trust 
for  such  one  of  his  said  grandchildren ;  and  in  case  none  of  his  said 
grandchildren  should  survive  her  said  father  and  should  attain  the 
age  of  twenty-five  years,  then  upon  trust  for  the  person  or  persons  wha 
immediately  after  the  decease  of  the  survivor  of  his  said  three  grand* 
children  would,  under  the  statute  for  the  distribution  of  the  personal 
estates  of  intestates,  be  entitled  to  the  testator's  personal  estate  in 
case  he  had  at  such  time  died  intestate,  and,  if  more  than  one,  in 
the  shares  in  which  they  would  be  entitled  to  such  personal  estate. 
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The  will  contained  this  further  proviso^-^^  Froyided  abo,  and  I      L.  JJ. 
hereby  further  declare,  that  in  case  two  only  of  my  said  three       1869 
grandchildren  shall  depart  this  life  in  the  lifetime  of  their  said      -wmx 
fitther  or  under  the  age  of  twenty-five  years,  and  the  amount  of  my   gp^jj'^^n. 
property  to  which  the  survivor  of  my  said  three  grandchildren       — 
would  thereupon  become  entitled  shall  exceed  in  amount  or  value 
the  sum  of  £10,000,  then  so  much  thereof  as  shall  exceed  that 
amount  or  value  shall  be  held  in  trust  for  the  person  or  persons, 
exclusive  of  my  surviving  grandchild,  who  under  the  said  statute 
for  the  distribution  of  the  personal  estates  of  intestates  would 
immediately  after  the  decease  of  the  survivor  of  my  other  two 
grandchildren  be  entitled  to  my  personal  estate  in  case  I  had  at 
such  time  died  intestate." 

The  testator  died  on  the  21st  of  May,  1864^  and  his  will  was 
proved  on  the  26th  of  July,  1864. 

Sarah  Maria  RUh  died  on  the  30th  of  July,  1865,  a  spinster, 
and  under  the  age  of  twenty-five. 

Wen  SHU  died  on  the  12th  of  September,  1867,  also  a  spinster, 
and  under  the  age  of  twenty-five. 

Mary  Jane  HSb  attained  twenty-one  in  September,  1865,  and 
on  the  1st  of  August,  1866,  she  married  Philip  Augustus  Eagles. 

Bdbert  HiUsy  the  father  of  the  three  grandchildren,  died  in  the 
testator^s  lifetime. 

Mrs.  Eagles  would  have  been  the  sole  next  of  kin  of  the  testator 
according  to  the  statute  if  he  had  died  immediately  after  the  death 
o{  Ellen  HHls. 

The  residue  of  the  testator's  estate  considerably  exceeded  the 
sum  of  £10,000. 

This  suit  was  instituted  for  the  administration  of  the  testator's 
estate.  The  Plaintiffs  claimed  to  be  the  persons  who  would  at  the 
death  of  EHen  HiUs  have  been  the  next  of  kin  of  the  testator  ac- 
cording to  the  statute  if  he  had  died  immediately  after  the  death 
of  EHen  EHlSy  and  Mrs.  Eagles  had  been  then  dead.  The  Defen- 
dants were  the  surviving  executor  and  trustee  of  the  will,  and  Mr. 
and  Mrs.  Eagles,  and  the  trustees  of  their  marriage  settlement. 

The  Master  of  the  Bolls  on  the  hearing  of  the  cause  on  the 
13ih  of  July,  1868,  made  the  common  administration  decree,  with 
the  addition  of  an  inquiry  who  were  the  person  or  persons,  exclu- 
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L.  jj.  sire  of  the  Defendant  Mrs.  Eagles,  who,  under  the  statute,  would 

1869  immediately  after  the  decease  of  Mien  HiHa  be  entitled  to  the 

^^^^j^  testator's  personal  estate  in  case  he  had  at  such  time  died  in- 

^    *•  testate. 

Mr.  and  Mrs.  Eagles  appealed. 

Mr.  Jessd^  QC,  and  Mr.  Casson,  for  the  Appellants : — 

The  Plaintiffs  have  no  title  to  file  the  bill.  The  words  "  ezclu- 
siye  of  A"*  mean  the  same  thing  as  **  except  A"  The  gift  is  to  all 
the  members  of  a  class  except  Mrs.  Eagles  ;  in  the  events  which 
have  happened  she  is  the  only  member  of  that  class,  and  she  being 
excepted  there  is  no  such  class.  The  gift»  therefore,  fails,  and 
there  is  an  intestacy,  under  which  Mrs.  Eagles  must  take  the  whole 
of  what  is  undisposed  of  by  the  testator :  BuUoek  v.  Downes  (1) ; 
Wiihy  V.  Mangles  (2) ;  Milne  v.  CHlbart  (3) ;  Lee  y.  Lee  (4);  John^ 
son  Y.  Johnson  (5). 

Mr.  SotUhgate^  Q.C.,  and  Mr.  VtUiers,  for  the  Plaintiffs,  were  not 
called  on. 

Mr.  G.  W.  Collins,  for  the  executors. 

Sib  0.  J.  Selwtn,  L.J. : — 

I  accede  to  the  argument  on  behalf  of  the  Appellants  to  this 
extent,  that  the  current  of  modern  decisions,  and  especially  those 
in  the  House  of  Lords,  has  set  strongly  in  favour  of  adhering 
strictly  to  the  literal  meaning  of  the  words  used  by  the  testator  in 
each  case,  without  alteration  or  addition,  and,  as  far  as  possible, 
without  reference  to  other  cases  or  other  wills.  I  also  agree  that, 
in  the  particular  event  which  has  been  referred  to,  viz.,  of  the  two 
grandchildren  who  died  first  having  left  children,  there  might 
have  been  at  the  death  of  the  second  of  those  two  grandchildren 
a  class  of  surviving  children  composed  of  the  children  of  the  two 
deceased  grandchildren,  and  the  children  of  the  living  grandchild. 
But  I  think,  having  made  those  admissions,  and  adhering  to  the 
cases  which  have  been  decided,  and  especially  those  in  the  House 

(1)  9  H.  L.  C.  1.  (3)  5  D.  M.  &  G.  510. 

(2)  10  CL  &  F.  215.  (4)  1  Dr.  &  Sm.  85. 

(5)  4  Beav.  818. 


V, 

Sfbinoett. 
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of  Lords,  the  conclusion  at  which  we  must  arrive  is  the  same  as  that  i^.  JJ. 
to  which  the  Master  of  the  Bolls  has  come.  For  it  is  to  be  observed  1869 
that  the  testator,  in  the  clause  under  discussion,  has  not  said  that  Wmrs 
where  you  have  a  class  entitled  to  certain  shares  as  next  of  kin  one 
particular  person  is  to  be  excluded  from  a  share  in  a  fund  so  to  be 
derived ;  but  what  he  has  said  is,  that  you  are  to  look  for  an  arti- 
£cial  class  created  by  himself.  They  are  not  his  next  of  kin  ac- 
cording to  the  statute,  because  they  would  be  the  next  of  kin  at 
the  time  of  his  death ;  but  he  creates  for  himself  an  arbitrary  dass, 
to  be  ascertained  in  a  particular  manner,  and  the  question  of  the 
persons  who  are  to  constitute  that  class  is  what  we  have  to  look 
to.  It  is  true  he  adopts  the  statute  as  one  of  the  means  by  which 
that  dass  is  to  be  arrived  at,  but  it  is  an  arbitrary  class  created  by 
himself,  applying  the  statute  to  a  particular  time  in  order  to  arrive 
^  that  particular  class  of  persons,  and  without  any  reference  to 
4my  division  of  the  estate  or  any  exclusion  of  a  particular  person 
fit>m  taking  a  share.  He  says  you  are  to  ascertain  the  persons 
excluding  his  surviving  grandchild.  In  considering  who  are  the 
artificial  class  you  are  to  exclude  from  your  consideration  the  sur- 
viving grandchild.  Adopting  those  words,  ascertaining  this  class 
of  persons,  and  excluding  from  your  consideration  the  surviving 
grandchild  according  to  this  arbitrary  rule,  in  that  case  the  statute 
would  make  the  present  Plaintiffs  the  persons  constituting  the 
'dass.  I  think,  therefore,  that  they  were  entitled  to  file  the  bill, 
that  the  decree  was  correct,  and  that  the  appeal  must  be  dismissed 
with  costs. 

Sib  G.  M.  Giffabd,  L.  J. : — 

I  am  of  opinion  that  the  Plaintiffs  answer  the  description  con- 
tained in  the  testator's  will,  of  the  "  person  or  persons,  exdusive  of 
my  surviving  grandchild,  who,  under  the  said  statute  for  the  dis* 
tribution  of  personal  estates  of  intestates,  would  immediately  after 
the  decease  of  the  survivor  of  my  other  two  grandchildren  be  en- 
titled to  my  personal  estate^  in  case  1  had  at  such  time  died  intes- 
tate." I  have  no  doubt  that  the  object  of  these  words  is  to  ex- 
clude Withy  V.  MangUs  (1),  and  BvUoch  v.  Doumes  (2),  because 
-clearly,  if  these  words  had  not  been  in  the  will,  this  particular 

(1)  10  CI.  &  P.  215.  (2)  9  H.  L.  C.  1. 

Vol.  IV.  2  2)  1     * 
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L.  JJ.      grandchild  would  have  taken.    What  the  testator  meant  was  this: 

1869       — ^I  mean  my  next  of  kin ;  but  what  I  mean  by  that  is,  my  next 

-^^1^      of  kin  exclusiTe  of  my  one  snryiying  grandchild ;   that  is,  I  do 

.  g    ^'         mean  those  who  are  my  n^xt  of  kin  to  take,  but  I  do  not  mean 

'    the  surviving  grandchild  to  take.    Putting  it  in  other  words,  it  is 

this: — ^Putting  my  surviving  grandchild  out  of  consideration  as 
being  at  that  time  my  sole  or  one  of  my  next  of  kin,  ascertain 
who,  excluding  her,  my  next  of  kin  are. 

It  was  suggested  as  a  very  conclusive  argument  that  there  might 
have  been  the  children  of  the  two  deceased  grandchildren,  and 
the  children  of  this  actually  living  grandchild.  I  confess  I  do 
not  think  that  there  is  anything  in  that  argument ;  and  for  this 
reason: — ^It  is  quite  clear  that  the  children  of  the  two  dead  grand- 
children would  have  taken,  because  they  would  be  next  of  kin ; 
it  is  equally  clear  that  the  children  of  the  living  grandchild  would 
not  have  taken,  for  they  would  not  have  been  the  next  of  kin  while 
their  parent  was  alive.  Putting  that  construction  upon  the  will, 
the  whole  thing  is  consistent.  In  my  judgment,  we  should  be 
going  directly  against  the  intention  of  the  testator  if  we  came  to 
any  other  conclusion  than  that  at  which  the  Master  of  the  Bolls 
has  arrived. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors:  Messrs.  Parker ^  Lee,  dk  Eaddoek;  Messrs.  MonMon^ 
(&  Monekton;  Mr.  E.  8.  CaveH 


L.  JJ.  BLACKFORD  v.  DAVIS. 

^^  Mortgagor  and  Mortgagee — Account — Just  Allowances, 


Jan,  26. 


7^^ 


A  mortgage  deed  'provided  that  it  ahoald  be  a  security  not  only  for  the 
principal  sums  advanced,  and  interest,  but  also  for  the  costs  of  preparing  the 
deed,  and  for  all  costs  which  might  be  incurred  by  the  mortgagee  in  selling 
the  property,  or  in  any  actions  or  suits  relating  to  it    The  mortgagor  filed  a 
2.^    f^^  bill  to  redeem,  and  a  decree  was  made  directing  an  account  of  what  was  due 

to  the  Defendant  for  principal  and  interest  under  the  mortgage  deed,  and  an 
account  of  sale-moneys,  rents,  and  profits  received  by  the  Defendant  In 
taking  the  accounts  the  Defendant  carried  in  a  claim  for  costs  incurred  in  legal 


r. 
Datib. 
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proceedings  relating  to  the  property,  which  the  Chief  Clerk  refused  to  enter-       l.  JJ. 
tain,  and  the  Defendant  then  appealed  from  the  decree : — 

Eeld^  by  Sdwyn,  L  J.,  that  the  decree  was  right,  for  that  all  costs  properly         w^y^ 
incurred  in  the  actions  might  be  claimed  under  it  as  "just  allowances  " : —        Blaoeiobd 

Htld,  by  Oiffard,  L.J.,  that  the  oosts  might  be  claimed  under  the  decree  as 
principal  moneys  due  under  the  deed.    - 

Decree  of  Siuart,  V.C.,  affirmed. 

IHIS  was  an  appeal  from  a  decree  of  Yiee-Ghaneellor  SliMrl. 

The  1)iII  was  filed  for  redemption  of  a  property  of  which  the  De- 
fendant was  mortgagee  in  possession  under  an  indenture  dated  the 
5th  of  Aprily  1865,  by  which  real  and  personal  estate  were  oon- 
reyed  and  assigned  to  the  Defendant,  subject  to  a  proviso  for  re- 
demption if  the  mortgagor  should  on  demand  pay  to  the  Defendant 
the  sum  of  £600,  with  interest  at  £5  per  cent,  per  annum,  and 
also  all  other  sum  or  sums  of  money  which  the  Defendant  should 
thereafter  lend  and  advance  to  the  mortgagor,  or  pay  to  or  for  his 
use,  or  in  which  the  mortgagor  might  thereafter  become  indebted 
to  the  Defendant,  with  interest  thereon  after  the  rate  aforesaid. 
In  case  of  default  a  power  of  sale  was  given  to  the  Defendant,  his 
heirs,  executors,  administrators,  or  assigns,  to  sell  the  mortgaged 
property  ;  and  it  was  declared  that  he  and  they  should  stand  poa* 
sessed  of  the  proceeds  upon  trust  to  pay  all  expenses  attending  the 
sale,  or  the  bringing  or  defending  any  action  or  suit  at  law  or  in 
equity  that  might  be  or  become  necessary,  or  thought  expedient^ 
for  carrying  the  trusts  thereby  created  into  execution ;  and  in  the 
next  place,  to  retain  the  £600  and  interest,  and  all  other  sums  as 
aforesaid,  in  which  the  mortgagor  might  become  indebted  to  the 
Defendant,  with  interest  as  aforesaid,  and  all  and  every  other  the 
moneys  thereby  secured,  and  all  expenses  incurred  by  reason  of 
any  provision  therein  contained,  and  pay  the  residue  (if  any)  to  the 
mortgagor,  his  heirs,  executors,  administrators,  or  assigns.  And  it 
was  declared  that  the  deed  should  be  a  security  not  only  for  the 
£600  and  other  sums  and  interest  as  aforesaid,  but  also  for  the 
costs  of  preparing  and  executing  the  indenture  and  all  other  costs 
and  charges  connected  with  any  sale  or  sales,  assignment  or  assign- 
ments,  action  or  actions,  suit  or  suits  at  law  or  in  equity,  under  the 
trusts,  powers,  and  provisions  thereinbefore  contained,  or  in  any- 
wise connected  therewith.  It  was  declared  that  the  total  moneys 
recoverable  should  not  exceed  £1200. 

2  D2  1 
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L.  JJ.  The  bill  alleged  tlie  receipt  of  diveis  sums  of  money  by  the 

1869       Defendant  from  sales  and  otherwise  nnder  the  mortgage  deed,  and 

Blaooobd  prayed  that  an  account  might  be  taken  of  the  estate,  property, 

V*         moneys  and  effects  received  or  paid  by  or  to  the  Defendant^  or  any 

person  or  persons  on  his  behalf,  or  by  or  for  his  order  or  use,  under 

or  by  virtue  of  the  said  indenture  of  the  5th  of  April,  1865 ;  and 
that  if  the  Defendant  had  received  more  than  was  due  to  him  he 
might  be  decreed  to  pay  the  balance,  the  Plaintiffs  offering  to  pay 
any  balance  found  due  to  him. 

By  decree  dated  the  17th  of  December,  1866,  it  was  ordered 
that  an  account  should  be  taken  of  what  was  "  due  to  the  Defen- 
dant for  principal  and  interest  under  the  indenture  of  the  5th  of 
April,  1865,  in  the  pleadings  mentioned,"  and  an  account  of  the 
sale-moneys,  rents,  and  profits  received  by  the  Defendant,  or  by 
any  other  person,  &c,  or  which  without  his  wilful  neglect  might 
have  been  received,  and  it  was  ordered  that  what  the  Defendant 
should  have  so  received  should  be  applied,  first  in  discharging  the 
interest)  and  then  in  sinking  the  principal  secured  by  the  said  in- 
denture. Further  consideration  was  adjourned,  with  liberty  to 
apply. 

The  Defendant  carried  into  Chambers  an  account  in  which  he 
claimed  the  costs  incurred  by  him  in  two  actions  relating  to  the 
property,  in  one  of  which  he  was  the  Plaintiff  and  in  the  other  the 
Defendant.  The  Chief  Clerk,  it  was  stated,  refused  to  enter  into 
consideration  of  these  items  as  not  coming  within  the  scope  of  the 
decree. 

The  Defendant  thereupon  presented  his  Petition  of  appeal,  seek- 
ing to  vary  the  decree  by  the  insertion  of  an  inquiry  whether  any- 
thing and  what  was  due  to  the  Defendant  for  any  and  what  costs, 
charges,  and  expenses  secured  to  him  by  the  mortgage  deed  beyond 
his  costs  in  this  cause,  and  for  a  direction  to  apply  the  moneys 
received  in  payment  of  them  before  applying  them  in  sinking  the 
principal  of  the  mortgage  moneys. 

Mr.  LMe,  Q.C.,  and  Mr.  BardaweU^  for  the  Appellant : — 

It  appears  not  to  be  the  practice  to  allow  costs  of  other  proceed- 
ings unless  they  are  mentioned  in  the  order.  They  cannot  be 
claimed  under  the  head  of  just  allowances.    The  decree  should  bo 
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Taried  by  directing  an  account  of  what  is  due  for  legal  expenses  in  L.  JJ. 

defending  the  property,  and  the  costs  of  the  suit  should  be  expiessly  isss 

reserred:  Smith  v.  Oreen  (I);  Seton  on  Decrees  (2) ;  Harmer  v.  bi^wobd 

Prteaffy  (3) ;  Seton  on  Decrees  (4).    As  the  decree  stands  its  terms  d^^ 

are  inconsistent  with  making  to  the  Defendant  these  allowances.  

Mr.  Maekeion,  Q.C.9  and  Mr.  W.  W.  Cooper^  for  the  Plaintiff,  were 
not  called  upon. 

Sib  C.  J.  Selwtn,  L  J. : — 

hx  this  case  it  is  to  be  regretted  that  the  matter  should  be 
brought  before  the  Court  of  Appeal  merely  upon  a  question  of 
form,  and  before  the  real  substance  of  what  is  in  controyersy 
between  the  parties  has  been  decided  by  the  learned  Vice-Chan- 
cellor. 

The  bill  in  this  case  proceeds  upon  the  footing  of  the  indenture 
of  the  5th  of  April,  1865,  and  the  first  paragraph  of  the  prayer  of 
the  bill  iSy  that  an  account  may  be  taken  xmder  the  direction  of  the 
Court  of  the  estate,  property,  and  effects,  possessed,  received,  or 
paid  by  or  to  Michael  Davis,  or  any  person  by  his  order,  under  or  by 
virtue  of  the  indenture.  The  Defendant^  in  like  manner,  relies 
upon  the  provisions  of  that  deed,  and  says  that  he  is  entitled  to 
have  all  such  charges  and  expenses  allowed  in  taking  the  accounts 
as  are  stipulated  for  under  the  provisions  of  that  deed. 

The  matter  then  came  before  the  Yice-Chancellor,  and  the 
decree  is  not  made  in  the  ordinary  form,  but  is  made  with  a  dis-  * 
tinct  reference  to  the  deed  insisted  upon  by  the  Plaintiff  in  his 
bill  as  the  foundation  of  the  relief  which  he  seeks,  and  also  insisted 
upon  by  the  Defendant  in  his  answer.  The  decree  first  directs  an 
account  of  what  is  due  to  the  Defendant  for  principal  and  interest 
under  the  indenture  of  the  5th  of  April,  1865,  in  the  pleadings 
mentioned. 

Now  this  decree,  which  is  subsequent  to  the  General  Order  in 
Inspect  to  ''just  allowances  "  (Cons.  Ord.  xxiii.,  rule  16),  must  be 
read  as  if  there  had  been  inserted  a  direction  that  in  taking  that 
account  all  just  allowances  should  be  made.    Then  what  is  a  ''just 

(1)  1  Coll.  555,  564,  (8)  16  Beav.  569. 

(2)  Page  896.  (4)  Page  462. 
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L.  JJ.       allowance^"  having  regard  both  to  the  special  form  of  this  decree 

1S69        and  the  mode  of  taking  the  account?    It  appears  to  me  that  this 

BI.A0E10BD  question  must  necessarily  be  answe^d  by  reference  to  the  deed 

Datu.      ^^c^  ^  the  foundation  of  the  Plaintiff's  case.    The  substantial 

question  is,  whether,  having  regard  to  that  contract  so  insisted 

upon  and  so  enforced,  any  particular  sums  are  to  be  included  as 
proper  to  be  allowed  to  the  Defendant;  and  I  think  that  if  the 
Defendant  can  make  out  that  under  the  provisions  of  this  deed  he 
is  entitled  to  have  any  such  sum  allowed  to  him  in  taking  the 
account^  then,  having  regard  to  this  decree  and  to  the  terms  of  the 
deed,  those  would  necessarily  be  just  allowances,  and  consequently 
ought  to  be  allowed.  I  think,  therefore,  so  far  as  that  point  is 
concerned,  this  appeal  is  either  premature  or  altogether  miscon- 
ceived. 

Then,  Math  respect  to  the  other  point,  as  to  the  making  these 
allowances  being  inconsistent  with  the  terms  in  which  the  decree 
directs  the  accounts,  it  appears  to  me  that  there  is  no  difficulty 
but  what  must  necessarily  arise  in  every  case  where  just  allowances 
are  made.  Assuming  that  an  allowance  is  a  just  allowance,  and 
proper  to  be  taken  into  account,  it  must  be  set  of  course  against 
the  sum  which  has  been  received,  amounting,  in  fact,  to  a  diminu- 
tion of  the  sum  so  received.  I  think  it  is  of  the  greatest  import- 
ance to  adhere  as  far  as  possible  to  the  common  forms  of  decree. 
They  have  been  found  after  long  experience  to  work  well  in  prac- 
tice, and  I  think  they  ought  to  be  followed  where  they  apply  to 
the  circumstances  of  the  case.  ^  I  think  that  here,  having  regard  to 
the  pleadings,  and  especially  to  the  form  of  the  decree,  full  justice 
will  be  done  to  the  Defendant  by  leaving  the  decree  as  it  stands, 
act,  in  my  judgment,  it  leaves  open  his  right  to  claim  in  taking  the 
account  the  sums  to  which  he  alleges  himself  to  be  entitled. 

Sib  G.  M.  Giffabd,  L. J. : — 

If  I  thought  that  this  decree  would  not  give  the  Appellant  that 
for  which  he  has  stipulated  by  this  mortgage  deed,  I  should  un- 
doubtedly have  been  of  opinion  that  it  ought  to  have  been  altered, 
but  I  think  that  it  will  do  so,  for  its  terms  cure — ^that  there  shall  be 
an  account  of  what  is  due  to  him  for  principal  and  interest  under 
the  indenture  of  the  5th  of  April,  1865.    If.  we  torn  to  the  last 
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paroyision  of  the  indenture,  it  is  there  provided  that  the  same       L.jj. 
''shall  be  a  security  not  only  for  the  said  sum  of  £600  and  other        1869 
sums  and  interest  as  aforesaid,  but  also  for  the  costs  of  preparing   blickfobd 
and  executing  these  presents,  and  all  other  costs  and  charges  con-      ^^^ 
nected  with  any  sale  or  sales,  assignment  or  assignments,  action  or        — 
actions,  suit  or  suits  at  law  or  in  equity,  under  the  trusts,  powers, 
and  provisions  thereinbefore  contained^  or  in  anywise  connected 
herewith."    Then  we  have  this  proviso :  ^  That  the  total  moneys 
to  be  secured  by  and  ultimately  recoverable  under  these  presents 
shall  not  exceed  the  sum  of  £1200."     What  are  those  total 
moneys  ?    They  include  not  only  the  £600  and  further  advances, 
but  all  those  costs  which,  according  to  the  previous  stipulations  of 
the  deed,  are  to  be  included  in  the  security. 

That  being  so,  I  think  the  terms  of  this  decree,  regard  being  had 
to  the  bill  and  to  the  answer,  clearly  include  all  these  items.  I 
say  that  no  one  of  them  ought  to  be  excluded  if  the  facts  warrant 
their  inclusion — ^the  terms  of  the  decree  include  them,  since  every 
one  of  those  items  forms  a  sum  due  for  principal  under  the  in- 
denture. 

Solicitors :  Mr.  Charles  Hooper  ;  Mr.  S  0.  Barker. 


BEAUMONT  v.  OLIVEIRA.  l.jj. 

1869 
9  Geo.  2,  c»  36 — Charity — Boyid  Society^-^Directwn  to  pay  Charitable  ,-^vw 

Legacies  cut  cf  Pure  Perwndlty.  Jan,  13, 15, 


16,  21. 


A  testator,  after  giving  several  l^^iee,  gave  a  legacy  of  £4000  to  the 
Boyal  Society^  £4000  to  the  Boyal  Geographical  Society^  and  three  other 
snma  of  £4000  to  three  other  inBtitutions,  directed  that  all  his  charitable 
legides  should  he  paid  ontof  his  pore  personalty,  and  bequeathed  the  residiie 
of  his  property  to  the  Plaintififs,  his  executors,  for  their  own  use.  The  object 
of  the  Bcyal  Society  is  "  for  improving  natural  knowledge,"  that  of  the 
Boyal  Geographical  Society  ^  the  improvement  and  diffusion  of  geographical 
knowledge."  The  testator  left  pure  personalty  very  much  less  than  the 
amount  of  charitable  legacies,  a  laiger  sum  of  mixed  personalty,  and  a 
small  real  estate  in  Madeira: — 

EM  (affirming  the  decision  of  Stuart,  V.C),  that  the  Boyal  Society  and 
the  Boyal  Geographical  Society  were  charitable  institutions  within  the  mean- 
ing of  9  Qeo.  2,  c.  86  : 

Held  (varying  the  decision  of  the  Yioe>Ghancellor),  that  the  debts,  fune* 
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L.  J  J.  **^  ^^^  testamentary  expenses,  and  costs  of  suit,  ought  not  to  be  thrown* 

iRf;o  upon  the  mixed  personalty  in  exoneration  of  the  pure  personalty,  but  ought 


to  be  apportioned  rateably  between  the  two  funds.    That  the  charities  should 

BBAUHOiffT  then  be  pa^d  out  of  the  residue  of  the  pure  personalty  so  far  as  it  would 

Ou^BiBA  extend,  and  claim  for  the  residue  against  the  rest  of  the  estate,  such  claim- 

^-»    '  abating  in  the  proportion  which  the  mixed  personalty  bore  to  the  proceeds  o£ 

sale  of  the  Madeira  estate. 

XHIS  case  came  before  the  Court  on  two  petitions  of  appeal 
against  an  order  made  by  Yice-Chancellor  Stuart  on  the  second 
further  consideration  of  the  cause  (1),  The  suit  was  for  the^ 
administration  of  the  estate  of  Benjamin  Oliveira,  who,  by  his  will, 
dated  the  11th  of  September,  1865,  after  appointing  the  Plaintiflfe- 
executors,  and  giving  a  legacy  of  £2000  to  his  daughter  Emmaj 
and  certain  other  legacies,  and  an  annuity,  bequeathed  *^  to  the* 
treasurer  for  the  time  being  of  the  Baydl  Society  the  sum  of 
£4000,"  and  in  similar  terms  he  bequeathed  legacies  of  the  same 
amount  to  the  Boyal  Oeoffraphical  Society,  the  Boyal  Humane 
Society,  the  MarylAone  School  for  Oirb,  and  the  Albert  Orphan 
Asylum,  m  all  five  sums  of  £4000  each,  and  added,  "  I  direct  all 
the  said  charitable  legacies  to  be  paid  out  of  my  pure  personal 
estate."  The  testator  gave  the  residue  of  his  real  and  personal 
estate  to  the  Plaintifis,  his  executors,  for  their  own  use.  The 
decree  directed  the  usual  accounts  and  inquiries,  including  aor 
inquiry  what  real  estate  there  was  and  where  situate.  The  Chief 
Clerk  certified  that  the  pure  personalty  was  £6711,  that  certain 
leasehold  property  had  realized  dS8045,  and  that  the  only  real 
estate  was  a  small  one  in  the  island  oi  Madeira,  which  had  been 
sold  with  the  sanction  of  the  Court,  and  was  represented  by  a  sum 
of  £866  12s.  6d.  £3  per  Cent  Bank  Annuities. 

By  the  order  under  appeal  it  was  declared  that  the  several 
legacies  to  the  five  societies  mentioned  were  given  for  charitable 
purposes  within  the  meaning  of  the  statute  of  9  Geo.  2,  called  the 
Mortmain  Act,  and  that  they  were  payable  out  of  the  testator's 
personal  estate  in  no  wise  connected  with  any  interest  in  land,  in 
precedence  to  any  payment  thereout  of  the  debts,  funeral  and 
testamentary  expenses  of  the  said  testator,  and  the  other  legacies 
given  by  his  will,  and  the  costs  of  this  suit ;  and  it  was  also  declared 
that  the  sum  of  £866  12s.  6(2.  £3  per  Cent.  Bank  Annuities^ 
(1)  Law  Rep.  6  Eq.  584. 
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whicb  repiesented  the  proceeds  of  ihe  -sale  of  the  Madeira  estate,  L.  JJ. 

was  not  snch  an  interest  ia  land  as  that  a  bequest  thereof  for  I8e9 

charitable  purposes  was  within  the  operation  of  the  Mortmain  Act,  bmaukovt 

and  that  the  same  was  to  be  dealt  with  as  personal  estate  in  no  OLmxBA. 

wise  connected  with  any  interest  in  real  estate,  and  applied  accord-  — 

The  first  of  the  appeals  was  by  the  Boyal  Oeographieal  Society 
and  Reginald  Thidkthwaite  Cox  their  o£Scer,  and  by  the  president, 
council,  and  fellows  of  the  Boyal  Society  of  London,  and  the  ques- 
tion raised  by  it  was,  whether  the  bequests  of  £4000  to  each  of 
the  societies  ought  to  have  been  declared  to  be  legacies  given  for 
charitable  purposes  within  the  meaning  of  9  Geo.  2,  c.  36,  and  the 
Appellants  also  complained  of  the  order  because  it  gave  the  costs 
of  the  Boyal  Oeographieal  Society  and  Oox  only  out  of  their  share 
of  the  pure  personalty,  and  gave  no  costs  to  the  president,  council, 
and  fellows  of  the  Boyal  Society. 

The  Boyal  Geographical  Society  is  a  corporation  the  objects  of 
which,  as  defined  by  its  constitution,  are  "  the  improTement  and 
diffusion  of  geographical  knowledge."  The  Boyal  Society  is  also  a 
corporation,  incorporated  '^  for  improving  natural  knowledge." 

The  second  appeal  was  by  the  Plaintifis,  and  raised  the  question 
in  what  way  the  debts,  and  funeral  and  testamentary  expenses  of 
the  testator,  and  the  costs  of  the  suit,  ought  to  be  provided  for, 
the  PlaintifEs  contending  that  the  pure  personalty  ought  to  bear  a 
pro  raid  share  of  them. 

Mr.  Dickinson,  Q.C.,  Mr.  Archibald  Smith,  and  Mr.  Bagshawe, 
Cor  the  Eoyal  Society  and  the  Boyal  Geographical  Society,  in  support 
of  their  appeal : — 

These  institutions  are  not  charitable:  Attomey-General  v. 
EeeUs(l);  Thomson  t.  Shakespear  (2);  Whicker  v.  Hwne  (3); 
Moriee  t.  Bishop  of  Durham  (4) ;  Mayor,  Ac,  of  Faversham  v. 
Byder  (5) ;  Denton  v.  Lord  Manners  (6) ;  Jones  v.  Williams  (7) ; 
Toumley,  v.  Bedwell  (8) ;  Came  v.  Long  (9) ;   James  v.  AUen  (10) ; 

(1)  2  S.  &  8.  67.     •  (6)  2  De  G.  &  J.  676. 

(2)  1  D.  F.  &  J.  399.  (7)  Amb.  651. 

(8)  7  H.  L.  a  124.  (8)  6  Vcs.  194.  - 

(4)  9  Tea.  899 ;  10  Vefc  522.  (9)  2  D.  F.  A  J.  76. 

'_        (5)5D.M.&a.850.  (10)3Mer,17. 
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i.jj.      AUamey-Oeneral  v.  Mayor  of  JhMin  (1);    Trudee^  of  SriiiA 
18C9        Museum  t.  White  (2);  Kendall  y.  Qranger  (3);   Nightingale  t. 
BsIriioHT    Goulbum  (4) ;  President  of  United  States  v.  Drummond  (5). 

JLT^*        Mr.  Greene,  Q.C.,  and  Mr.  Daveg,  for  other  80cietie& 

Their  Lordships,  without  calling  on  the  other  side,  stated  their 
opinion  to  be  that  the  Appellant  societies  were  charitable  foundar 
tioQs,  but  deferred  giving  their  reasons  until  they  disposed  of  the 
other  appeal. 

Sir  RoundeU  Palmer^  Q.C.,  and  ISx.  Langworlhy,  for  the  Plaintifis» 
in  support  of  their  appeal : — 

The  charitable  legacies  are  not  demonstrative  legacies,  and  no 
cise  decides  them  to  be  so,  though  they  have  some  similarity  to 
the  character  of  a  demonstrative  legacy.  The  authorities  are 
against  throwing  the  debts  and  costs  exclusively  on  the  mixed 
fund :  Philanihropic  Society  v.  Kemp  (6) ;  Sturge  v.  Dimedale  (7) ; 
Bobinson  v.  Oeldard  (8);  Tempest  v.  Tempest  (9);  Hobson  v. 
BheJcbwrn  (10);  Davidson's  Conveyancing,  "Wills"  (11). 

Mr.  Diekinsonf  Q.C.,  Mr.  Arehibald  Smith,  and  Mr.  Bagshawe, 
for  the  Boy€U  Society  and  the  Boyal  Geographical  Society : — 

Tempest  v.  Tempest  (12)  is  expressly  in  our  favour,  and  the 
reversal  (13)  proceeded  on  the  words  of  the  will,  which  indicated 
an  intention  contrary  to  the  view  taken  by  the  Vice-Chancellor. 
The  principle  of  Bobinson  v.  Oddard  is,  that  these  legacies  are 
demonstrative  legacies,  and  if  they  are,  the  costs  and  debts  must^ 
in  their  favour,  be  thrown  on  the  other  funds:  Williams'  Ex- 
ecutors (14).  Philanthropic  Society  v.  Kemp,  and  Sturge  v. 
Dimsdale,  are  distinguishable,  owing  to  the  special  wording  of 
the  wills.    The  legacies  are  charged  on  all  the  property :  OreviOe 

(1)  1  Bli.  (N.8.)  312.  (8)  3  Mac  &  G.  736. 

(2)  2  8.  &  8.  594.  (9)  7  D.  M.  &  G.  470. 

(3)  6  Beav.  J300.  (10)  1  Keen,  278. 

(4)  5  Hare,  484 ;  2  Ph.  594.  (11)  Page  67. 

(6)  Cited  7  H.  L.  C.  156,  (12)  2  K.  &  J.  635. 

(6)  4  Bear.  681.  (13)  7  D.  M.  &  G.  47a 

(7)  6  Ibid,  462.  .  (14)  Page  107i8,  6th  Ed. 
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T.  Broume  (1) ;  and  therefore,  so  far  as  we  are  not  paid  out  of  pure      u  JJ. 
personalty,  we  can  come  against  the  Madeira  property,  which  can        1S69 

legally  be  given  to  charity,  though  we  cannot  support  the  view  biauiiont 

that  it  is  pure  personalty.  Oumiu. 

Mr.  Davey,  for  the  Boyal  Humane  Society : — 

These  are  demonstrative  legacies :  Aden  t  Adon  (2). 

The  JIadeira  estate  is  pure  personalty  for  the  present  purpose : 
NodlY.Bdbinson  (3),  referred  to  without  disapprobation  in  WiRiams* 
Executors  (4). 

Mr.  A.  Bailey^  for  other  charities : — 

A  gift  in  these  terms  to  an  individual  would  clearly  be  a  demon- 
strative legacy,  and  it  cannot  make  any  difference  that  the  l^atee 
is  a  charitable  body. 

Mr.  Langworthyy  in  reply : — 

If  the  charities  come  upon  the  Madeira  property  under  the 
charge  of  legacies,  there  must  be  an  apportionment  of  the  surplus 
of  the  charitable  legacies  between  the  Madeira  property  and  the 
impure  personalty,  and  so  much  as  falls  on  the  latter  must  fail. 
Bobinson  t.  Qeldard  (5)  does  not  lay  down  that  such  legacies  as  these 
are  demonstrative  legacies,  but  only  that  they  have  something  in 
common  with  them.  A  direction  that  charitable  legacies  shall 
be  paid  out  of  pure  personalty  is  really  nothing  more  than  a  decla- 
ration that  there  shall  be  marshalling. 


Jan«  21.  Sin  G.  J.  Sklwtk,  LJ.,  delivered  the  judgmepit  of 
the  Court  as  follows : — 

The  Boycd  Oeographicdl  Society  is  a  corporation,  and  its  objects 
are  stated  to  be  and  are,  'Hhe  improvement  and  diffusion  of 
geographical  knowledge."  The  Boyal  Society  is  also  a  oorpora- 
tion,  and  its  objects  are  "  for  improving  natural  knowledge."  The 
objects  of  both  these  societies  are  public,  and  they  are  both 

(1)  7  H.  L.  0.  689.  (8)  2  Ventr.  858. 

(2)  1  Mer.  17a  (4)  Page  1689, 6th  Ed, 

(5)  3  Mac.  A;  a.  735. 
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L.  JJ.      societies  for  the  advancement  of  objects  of  general  public  utility ; 

1869  and  the  Yice-Chancellor  has  referred  to  the  jadgment  of  Sir  John 
BKikuiioHT  Leaeh,  in  AUomei/'Oeneral  y.  Hedis  (1),  in  which  he  said:  ^'I 
OuYKiBA.     *^  ^^  opinion  that  funds  supplied  from  the  gift  of  the  Crown, 

— -  or  from  the  gift  of  the  Legislature,  or  from  private  gift,  for  any 
legal  public  or  general  purpose,  are  charitable  gifts,  to  be  ad- 
ministered by  Courts  of  Equity."  It  was  scud  by  the  counsel 
for  the  Appellants  that  Lord  Eldon,  in  Attometf-Oeneral  v.  Mayor 
of  Dublin  (2),  had  expressed  his  dissent  from  the  judgment  of 
Sir  John  Leach  in  Attomey-Qeneral  v.  Heelis ;  but  in  the  case  of 
Attamey-Chneral  v.  HasGake  (3)  the  present  Lord  Chancellor, 
when  Yice-Chancellor,  pointed  out  that  this  expression  of  dissent 
on  the  part  of  Lord  Eldon  related  to  a  different  part  of  the 
judgment  of  Sir  John  Leach.  After  stating  (4)  that  the  excep- 
tion taken  by  Lord  Eldon  to  the  judgment  in  Attomey-Oeneral  v. 
Heelia  was,  that  the  source  from  which  the  funds  came  is  not 
material,  as  stated  by  Sir  John  Leach^  but  that  the  criterion  is  the 
purpose  to  which  they  are  applied,  and  the  question  is  whether 
that  is  a  charity  or  not,  he  says :  "It  is  sufScient  to  say  it  is  a  large 
and  general  purpose  for  this  town,  although  not  beyond  the  limits 
of  the  town."  In  the  case  of  Trustees  of  the  British  Museum  v. 
White  (5),  a  devise  to  the  British  Museum  was  held  to  be  within 
the  statute  of  Geo.  2 ;  and  in  the  case  of  President  of  ihe  United 
Stales  V.  Drummond  (6)  a  gift  of  residue  to  found  at  Washinfftan, 
under  the  name  of  the  Smithsonian  Institute,  an  establishment  for 
the  increase  of  knowledge  among  men,  was  sustained  as  being  a 
charity. 

In  our  judgment,  the  case  of  Whicker  v.  Hume  (7)  is  in  no 
degree  inconsistent  with  these  authorities,  for  the  decision  in  that 
case,  so  far  as  relates  to  this  point,  cannot  be  taken  as  amounting 
to  more  than  this — if  the  terms  ^'  advancement  of  learning  "  mean 
advancement  of  education  the  case  is  not  an  arguable  one. 

Again,  the  case  of  Thomson  v.  Shdkespear  (8),  which  was  relied 
upon  by  the  Appellants,  was  a  case  in  which  a  legacy  was  given 

(1)  2  S:&  S.  67.  (5)  2  S.  &  S.  594. 

(2)  1  Bli.  (N.  S.)  312  (6)  Cited  7  H.  L.  C.  165. 

(3)  11  Hare,  205.  (7)  7  H.  L.  0. 124. 

(4)  Ibid.  222.  (8)  1  D.  F.  &  J.  899. 
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to  be  laid  out  by  the  testator's  executors,  with  the  concurrence      L.  jj. 
of  the  persons  described  in  the  will  as  trustees  of  Shakespeare's       isea 
Einue,  in  forming  a  museum  in  ShaJeespeare'a  Hotue,  and  for  such    biIumont 
other  purposes  as  the  trustees  of  the  will,  in  their  discretion.     ^    ^^ 

might  think  fit,  for  the  purpose  of  giving  effect  to  his  wishes,       

and  it  was  held  that  the  gift  could  not  be  supported  either  as  a 
charity  or  as  a  gift  for  the  benefit  of  priyate  persons.  Even  in 
that  case  the  Lord  Justice  Knight  Bruce  stated,  ^  that  perhaps,  if 
the  object  of  a  museum  could  be  dissociated  from  Shakespear^s 
House,  it  might  be  possible  to  support  the  gift." 
.  The  case  of  Came  y.  Lang  (1)  was  also  relied  on  by  the  Appel- 
lants, but  the  Lord  Chancellor  considered  the  deyise  in  that  case 
as  being  a  deyise  for  a  society  of  individuals  at  Penzance.  Li  the 
case  now  before  us,  both  the  bequests  are  bequests  to  corporations, 
the  objects  and  purposes  of  which  are  the  diffusion  and  improye- 
ment  of  particular  branches  of  knowledge.  They  subsist  for  these 
purposes  and  no  others,  therefore  for  public  purposes — ^therefore, 
for  the  adyancement  of  objects  of  general  public  utility — therefore 
for  purposes  analogous  and  similar  to  those  mentioned  in  the  statute 
of  ISizdheth — therefore  for  charitable  purposes ;  and  this  being  so, 
we  agree  with  Yice-Chancellor  Sir  John  Stuart  that  the  legacies 
giyen  to  them  are  charitable  legacies,  and  applicable  only  to  the 
purposes  for  which  the  recipients  exist  as  corporations. 

The  second  appeal  is  that  of  the  Plaintiffs,  and  the  substantial 
question  which  is  raised  upon  this  appeal  is,  in  what  manner  the 
administration  charges,  that  is,  the  debts,  and  funeral  and  testa- 
mentary expenses  of  the  testator,  and  the  costs  of  the  suit^  ought  to 
be  provided  for. 

On  the  part  of  the  Plaintiffs  it  has  not  been  seriously  contended 
that  the  proceeds  of  the  sale  of  the  Madeira  estate  can.  be  consi- 
dered as  falling  within  the  words  **  my  pure  personal  estate,"  which 
are  found  in  the  will,  and  it  is  also  admitted  that  as  the  Madeira 
estate  is  only  included  in  the  general  residuary  gift  the  residuary 
devisees  and  legatees  can  only  take  it  subject  to  the  payment  of 
the  legacies. 

It  was  argued  on  behalf  of  the  charitable  legacies,  that  those 
legacies  are  demonstrative  legacies,  and  that  they  are,  therefore, 

(1)  2  D.  F.  &  J.  75. 
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L.  JJ.      not  liable  to  abate  with  the  other  legacies,  and  that  the  whole  ol^ 

1869        the  administration  charges  onght  to  be  thrown  exdusirely  upon 

BeTtiiont    t^ose  portions  of  the  estate  which  do  not  consist  of  pure  personalty, 

r>,   ^'         and  the  case  of  Bdbinson  v.  Oddard  was  cited  as  a  conclusive 
Oliyxiba. 

authority  in  support  of  this  proposition.     Jtobmson^y.  Oddard 

was  first  heard  before  the  Lord  Justice  Knight  Bruce  when  Yice- 
Chancellor  (1),  and  the  Vice-Chancellor  said  in  his  judgment,  "  Had 
it  not  been  for  the  recent  decisions  at  the  Rolls  which  have 
been  referred  to,  I  might  possibly  have  thought  that  consistently 
with  all  the  modem  decisions  the  debts,  and  funeral  and  testamen- 
tary expenses,  might  be  borne  by  the  different  descriptions  of 
personalty  jpro  raid ;  and  that  then  the  pure  personalty  should  be 
applied  in  the  first  instance,  under  the  directions  of  this  particular 
will,  in  payment  of  the  charity  legacies.  But  I  should,  by 
acceding  to  the  argument  in  favour  of  the  charities,  be  acting 
against  the  opinion  which  is  the  foundation  of  the  judgment  in 
Sturge  v.  Dimsddle "  (2).  In  deference  to  those  decisions  at  the  Eolls 
the  charitable  legacies  were  ordered  to  abate,  but  nevertheless,  and 
in  accordance  with  the  opinion  expressed  by  the  Vice-Chancellor, 
the  administration  charges  were  ordered  to  be  borne  rateably  by 
the  pure  personal  estate  and  the  personal  estate  savouring  of 
realty.  It  is  true  that  the  petition  of  appeal  (which  we  have  in- 
spected, and  which  bears  the  signature  of  Sir  James  Parker  bs 
counsel),  did  not  complain  of  so  much  of  the  order  as  directed  the 
administration  charges  to  be  borne  rateably  by  the  two  funds,  but 
was  confined  to  that  portion  of  the  order  which  directed  that  the 
charitable  legacies  should  abate,  and  to  the  consequential  directions. 
Lord  Truro  upon  the  hearing  of  this  Petition  (3)  reversed  so  much  of 
the  order  of  the  Yice-Chancellor  as  directed  the  charitable  legacies 
to  abate ;  but  His  Lordship  nowhere  expresses  any  dissent  from  the 
opinion  which  had  been  expressed  by  the  Vice-Chancellor  KnigTU 
Bruce,  as  to  the  manner  in  which  the  administration  changes  ought 
to  be  borne,  and,  on  the  contrary,  at  the  conclusion  of  the  judg- 
ment, Lord  Truro  says :  "  The  result  therefore  is  that  the  Vice- 
Chancellor's  decision,  made  in  deference  to  the  language  used  by 
Lord  Langdale,  must  be  reversed,  while  at  the  same  time  the 
opinions  of  both  those  learned  Judges  will  be  affirmed."* 
(1)  8  De  G.  &  Sm.  499, 500.      (2)  6  Bcav.  462.     (3)  3  Mac.  &  G.  735,  753. 
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The  opinion  of  the  Yioe-Chancellor  which  is  thuff  affirmed,  was       L.  JJ. 
that  to  which  we  have  jnst  alluded,  and  which  was  actually  carried        1809 
into  execution  in  the  order  which  was  then  before  the  Court  in  an    bulxtkont 
administration  suit.    In  the  same  judgment.  Lord  Truro  says  (1),     oliwiu. 

^  These  authorities  appear  to  me  to  shew  that  the  charitable  legacies        

in  the  present  case  are  demonstratiye  legacies,  or  analogous  thereto, 
but  whether  this  is  the  precise  character  of  these  legacies,  so  that 
had  there  been  a  deficiency  of  assets  they  would  have  been  entitled 
to  be  paid  in  full  in  priority  to  the  other  legacies,  it  is  not  neces- 
sary to  decide ;  all  that  I  need  determine  in  the  present  case  is, 
whether  the  legacies  to  individuals  are  to  be  paid  partly  out  of  the  • 
pure  personalty  or  whether  they  are  to  be  paid  exclusiTely  out  of 
the  personalty  sarouring  of  realty,  which  is  sufficient  for  the  full 
payment  of  those  l^acies,"  and  he  further  says  (2),  ^^  by  directing 
that  the  charitable  legacies  shall  be  paid  exclDsively  out  of  the  pure 
personalty  he  [the  testator]  has  plainly  shewn  his  intention  that 
they  shall  be  satisfied  out  of  the  pure  personalty  in  preference  to 
the  legacies  to  indiyiduals,  whether  they  are  strictly  demonstratire 
legacies  or  not." 

In  the  case  now  before  us  it  is  dear  that  the  charitable  legatees 
are  entitled  to  be  paid  out  of  the  pure  personalty  in  priority  to 
the  other  legatees,  and  on  this  point,  also,  we  agree  with  the  learned 
Yice-Chancellor,  but  we  think  that  the  case  c^Bdbinson  y.  Qddard  (3) 
cannot  be  considered  as  an  authority  in  support  of  the  further 
contention  on  the  part  of  the  charitable  legatees,  that  the  ad- 
ministration charges  ought  to  be  thrown  exclusively  upon  the 
rest  of  the  estate.  It  is  true  that  this  contention  is  supported  by 
tiie  decision  of  the  present  Lord  Chancellor,  when  Yice-Chancellor, 
ui  Temped  v.  Tempest  (4),  but  as  that  decision  was  overruled  by 
the  Lord  Chancellor  Crantoarth  (5),  we  are  bound  to  accept  the 
decision  of  the  Court  of  Appeal  as  an  authority  superior  to  that  of 
the  judgment  of  the  Yice-Chancellor  which  was  reversed. 

The  counsel  for  the  charities  treated  this  decision  as  resting  on 
a  very  narrow  ground,  and  in  a  manner  not  warranted  by  the 
terms  of  the  judgment,  when  they  argued  that  it  depended  entirely 

(1)  3  Mac.  &  G.  746.  (3)  3  Mac.  &  G.  735. 

(2)  Ibid.  762,  (4)  2  K.  &  J.  686. 

(6)  7  D.  M.  &  G.  470. 
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L.  JJ.       on  the  insertion  by  the  testator  in  that  case  of  the  words  **  in  pre- 

1869        cedence  of  the  other  pecuniary  legacies."   Lord  Oramoorih  obaeryed, 

Bbauhokt    that  in  Bdbiruon  v.  Oddard  (1),  Lord  Truro  had  said  that  he  must 

Oli^iba,    ^®  ^^^  direction  in  the  will  that  the  charities  were  to  be  paid 

out  of  the  purejpersonalty  to  amount  to  a  declaration  of  intention 

that  the  charitable  legacies  were  to  be  paid  out  of  the  pure  personalty 
in  preference  to  the  other  legacies,  and  after  commenting  on  the 
nature  of  demonstrative  legacies,  and  sajringthat  he  need  not  puzzle 
himself  with  the  inquiry  whether  the  legacies  were  or  were  not  de- 
monstratiye  legacies,  he  proceeds  to  state  that  the  ^*  testatrix  has  not 
directed  that  her  debts  or  funeral  or  testamentary  expenses  should 
be  paid  out  of  that  part  of  her  personalty  which  sayours  of  realty, 
nor  has  she  expressed  any  intention  to  release  the  pure  personalty 
from  its  legal  liability  to  contribute  to  the  payment  of  debts  which 
by  law  are  payable  rateably  out  of  both  classes  of  personalty.''  It 
having  thus  been  held  that  a  direction  to  pay  charitable  legacies 
out  of  the  pure  personalty  amounts  to  a  declaration  of  intention 
that  they  are  to  be  paid  thereout  in  preference  to  the  other  legacies, 
it  would  be  a  strange  result  of  the  authorities  if  the  declaration  by 
a  testator  in  express  terms  of  this  preferential  payment  should  place 
the  charitable  legacies  in  a  worse  position  than  they  would  have 
been  iu,  if  the  testator  had  left  the  same  intention  to  be  implied 
from  the  simple  direction  to  pay  out  of  the  pure  personalty. 

If  we  consider  the  case  before  us  independently  of  the  authori- 
ties, and  as  a  question  of  the  intention  of  the  testator  as  expressed 
in  his  will,  we  are  led  to  the  same  conclusion  as  that  at  which 
Lord  Oranworth  arrived  in  Temped  v.  Temped  (2).  It  is  clear  that 
the  testator  had  present  to  his  mind  the  effect  of  the  statute  of 
9  Geo.  2,  c.  36.  Mr.  Joshua  WiUiams,  in  his  book  on  Personal 
Property,  says  (3)  :  *' A  bequest  to  a  charity  ought  to  be  directed 
to  be  paid  out  of  such  part  of  the  testator's  personal  estate  as  he 
may  lawfully  bequeath  for  such  a  purpose.  For  if  this  precaution 
should  be  neglected,  the  charitable  legacies  will  fail  in  the  pro- 
portion which  the  personal  assets  savouring  of  the  realty  may 
bear  to  those  which  are  purely  personal." 

We  have  referred  to  this  passage  because  in  our  judgment  it 
defines  precisely  what  was  the  intention  of  the  testator,  and  what 
(1)  3  Mac.  &  G.  735.  (2)  7  D.  M.  &  G.  470.  (3)  6th  Ed.  p.  32L 
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was  the  precaution  which  he  did  not  neglect    But  we  cannot  find       L.  JJ. 
in  this  will  any  expression  of  an  intention  to  relieve  the  pure        1868 
personalty  from  its  obligation  to  contribute  rateably  with  the  rest    BiAmoNT 
of  the  estate  to  the  burden  of  the  administration  charges,  nor  to    ^J^^^ 

cast  that  burden  exclusively  upon  the  rest  of  the  estate,  and  we  do       

not  feel  ourselves  at  liberty  to  imply  any  such  intention.  We 
think,  therefore,  that  the  order  must  be  varied  by  directing  that 
the  administration  charges  be  paid  rateably  out  of  the  whole 
estate,  and  the  charitable  legatees  will  then  take  what  remains  of 
the  pure  personalty  in  part  payment  of  their  legacies,  and  they 
will  have  a  claim  upon  the  rest  of  the  estate  for  so  much  of  their 
legacies  as  shall  remain  impaid ;  but  as  they  are  precluded  by  the 
statute  from  taking  any  part  of  the  personalty  savouring  of  realty, 
this  claim  must  abate  in  the  proportion  which  the  personalty 
savouring  of  realty  bears  to  the  proceeds  of  the  Madeira  estate 
which  are  not  subject  to  the  provisions  of  the  statute. 

We  think  that  the  charitable  legatees  must  be  allowed  their 
costs  of  the  suit  out  of  the  estate,  and  that  the  Appellants  in  the 
first  appeal  must  bear  their  own  costs  of  that  appeal ;  but  the 
costs  of  the  Bespondents  to  that  appeal,  and  the  costs  of  all  parties 
of  the  second  appeal,  must  be  paid  out  of  the  estate,  and  the 
deposits  will  be  returned. 

We  have  prepared  minutes  iq  accordance  with  these  views,  and 
they  shall  be  handed  to  the  Begistrar. 


The  following  is  an  abstract  of  the  most  important  parts  of  the 
minutes : — 

One  order  on  both  Petitions  of  appeal. 

On  both  Petitions  afiSrm  so  much  of  the  order  appealed  from  as  declares  that 
the  fiye  seyeral  legacies  of  £4000  bequeathed  to  the  respective  treasurers  for  the 
time  being  of  the  £oyal  Socitiy,  &c.,  &c.,  were  giyen  for  charitable  parposea 
within  the  intent  and  meaning  of  the  stat.  9  Geo.  2,  c.  36,  and  as  declares  that 
the  sum  of  £806  12«.  6<^.  Bank  Annuities  standing  in  trust  in  this  cause,  being 
the  proceeds  of  the  sale  of  the  property  at  Madeira  mentioned  in  the  Chief  Clerk's 
certificate,  and  £15,  being  the  rent  which  bad  been  received  in  respect  of  the  said 
property  since  the  death  of  the  testator,  were  not  such  an  interest  in  land  as  that 
a  bequest  thereof  for  charitable  purposes  was  within  the  operation  of  the  said.  Act 
**  Yary  the  rest  of  the  order,  and  instead  thereof  declare  that  the  costs  and  the 
funeral  and  testamentary  expenses  and  debts  of  the  testator  are  payable  rateably 
out  of  his  pure  and  impure  personal  estate,  and  the  proceeds  and  rents  of  the 

YoL.  IV.  2  E  1 
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L.  J  J.       Moideira  property ;  and  that,  subject  thereto,  the  said  Ay^  legacies  of  £4000  each| 

1869         ^^S  charity  legacies,  are  payable  oat  of  the  testator's  pure  personal  estate  la 

^-v-*        preference  to  his  other  legacies,  and  his  other  legacies  out  of  his  impure  persoDal 

BiAUHQHT     estate,  the  charity  legacies  being  by  law  excluded  from  participation  therein. 

OiraiBA.     ^^  declare  that  the  charity  and  other  legacies,  so  far  as  they  are  not  paid  out  of 

— »        the  pure  and  impure  personal  estate  as  aforesaid,  ought  to  participate,  in  the 

proceeds  and  rents  of  the  Madeira  property ;  but  that  in  such  participation  the 

charity  legacies,  so  far  as  they  are  unpaid  as  aforesaid,  ought  to  abate  in  the 

proportion  which  the  testator's  impure  personal  estate  bears  to  the  proceeds  and 

rents  of  the  Madeira  estate.' 

Solicitors :  Messrs.  Bay  &  CartwrigU  ;  Messrs.  Boys  &  Tweedies  ; 
Messrs.  Few  d  Co. ;  Messrs.  BaHey,  ShaWy  Smithy  dk  Bailey  ;  Messrs. 
Curtis  &  Bedford  ;  Mr.  Oundy. 


L.  JJ.  MILLS  V.  TRUMPER. 


11  Geo.  2,  c.  19,  s.  15—4  &  5  WiU.  4,  e.  22-'Apportianment-^Tenant 
FA  11.  pur  autre  Vie. 

An  equitable  tenant  for  life  under  a  settlement  of  freehold  leases  for  lives, 
obtained  a  renewed  grant  for  lives  to  himself.  At  his  death  the  property  was 
in  the  occupation  of  yearly  tenants,  under  parol  demises  by  him : — 

Edd  (reversing  the  decision  oi  Stuart,  y.G.)»  that  the  rents  were  not  appor- 
tionable  either  under  statute  11  Geo.  2,  c.  19,  Qr4  &  6  WilL  4,  c  22. 

X  HIS  was  an  appeal  from  a  decision  of  Yice-Cbancellor  Stuart  (1). 

By  indentures  of  lease  and  release,  dated  the  26th  and  27th  of 
January,  1811,  leaseholds  for  lives  were  conveyed  to  T.  Hughes 
and  J.  Trumper,  their  heirs  and  assigns,  upon  trust  for  W.  W. 
Trumper  for  life,  and  after  his  death  upon  trust  for  the  Defendant 
Thomas  Trumper,  his  heirs  and  assigns. 

On  the  11th  of  May,  1819,  all  the  lives  having  dropped,  W.  W. 
Trumper,  the  equitable  tenant  for  life,  obtained  a  renewed  lease  of 
the  property  for  three  lives  to  himself,  and  subsequently  he  pur- 
chased the  reversion  in  fee,  which,  on  the  21st  of  January,  1819, 
was  conveyed  to  a  trustee  for  him. 

W.  W.  Trumpet  died  on  the  23rd  of  December,  1859.  At  the 
time  of  his  death  the  property  was  occupied  by  yearly  tenants  who 

(1)  Law  Bep.  1  Eq.  671. 
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held  under  parol  demises  from  him  at  rents  payable  half-yearly  L.  jj. 
on  the  2nd  of  February  and  the  2nd  of  August.    The  material        1869 

question  in  the  cause  was,  whether  his  executors  were  entitled  to  iff„.Tii 

im  apportioned  part  of  the  rent    The  Viee-Chancellor  decided  j^^^^^ggj^ 
that  they  were.     Thomas  Trumper,  the  remainderman,  appealed  -^ 

Mr.  Joshua  WiUtams,  Q.C.,  Mr.  Pearson,  Q.C.,  and  Mr.  King- 
don,  for  the- Appellant,  referred  to  11  Geo.  2,  a  19,  s.  15 ;  4  &  5 
WilL  4,  a  22;  JEb  parte  Smyth  (1) ;  Jfi  re  Markby  (2) ;  Oattley  y. 
AmOd  (3). 

[The  Lord  Justice  Selwtn  referred  to  Brown  v.  CancOer  (4)]. 

Mr.  WiUcoeh,  Q.C.  and  Mr.  BlaJcemore,  for  the  Bespondent 

Sib  C.  J.  Selwyn,  L.  J. : — 

As  regards  apportionment^  it  is  dear  that  the  case  does  not  fall 
within  4  &  5  Will.  4,  c.  22,  inasmuch  as  the  demises  were  not  in 
writing.  Is  it  then  within  11  Greo.  2,  c.  19,  s.  15  ?  I  think  that  it 
clearly  is  not  within  the  mischief  intended  to  be  remedied  by  that 
section,  which  is  stated  in  the  preamble ;  for  the  demises  were  made 
by  a  person  who  had  an  estate  continuing  beyond  his  own  life,  inas- 
much as  he  held  it  for  seyeral  lives  which  were  subsisting  at  his 
death.  It  is  equally  clear  that  the  case  is  not  within  the  words  of 
that  section,  for  the  demises  were  not  made  by  a  person  having 
only  a  life  estate  in  the  property.  But  it  is  said  that  we  must  look  * 
at  the  equities,  that  this  is  settled  property,  and  that  the  lessor  was 
beneficially  only  a  tenant  for  life.  But  the  legal  estate  ought  to 
have  been  vested  in  the  trustees,  and  the  tenant  for  life  having,  by 
his  own  unauthorized  act  in  taking  the  renewed  lease  to  himseli^ 
made  himself  a  quasi  trustee,  cannot  be  held  to  be  in  a  better  po- 
sition than  if  the  legal  estate  had  been  in  the  proper  trustees  and 
the  demise  had  been  made  by  them,  in  which  case  there  clearly 
would  have  been  no  apportionment.  The  case,  moreover,  is  con- 
cluded by  the  authority  of  Brown  v.  Candler^  which  was  not 
referred  to  below,  and  which  the  able  counsel  who  appeared  for 
the  Bespondent  made  no  attempt  to  distinguish  from  the  presentcase. 

(1)  1  Sw.  337.  (3)  IJ.  &  H.  661. 

(2)  4  My.  &  Cr.  481  (4)  9  L.  J.  (Ch.)  212. 

2i?2  1 
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L.  jj.      Sib  G.  M.  Gitfxbd,  L. J. : — 

1869  If  Brown  v.  Candler  (1)  had  been  called  to  the  attention  of  the 

Mm*       learned  Vice-Ohancellor  he   would,  no  doubt^  hare  followed  it. 

Tbtoito.     That  authority  is  conclusive.    The  statute  4  &  5  Will  4,  c.  22, 

does  not  apply,  as  none  of  the  demises  were  in  writing,  and  the 

statute  11  Geo.  2,  c.  19,  does  not  apply,  because  they  did  not 
determine  on  the  death  of  the  tenant  for  life. 

Solicitors :  Mr.  T.  Fortune ;  Messrs.  Bridges  dt  Co. 


h.  JJ.  In  re  PERUVIAN  RAILWAYS  COMPANY. 


CRAWLEY'S  CASE. 
Jon.  29,  30.  ROBINSON'S  CASE, 

AecqpianGe  </  Shares — Notice  <f  AUoimerU  not  sent-^Aecepianee  hy  executing 
Tranrfer — FuUy  paid-up  Shares — Costs  of  Official  Liquidator. 

(J.  applied,  in  May,  1865,  for  shares  in  company  ^.,  at  the  instigation  of 
J.  P.,  ijie  brother  of  the  managing  director  of  company  j9.,  who  aasuied  him. 
that  he  would  be  indemnified  by  company  B.  from  all  liability.  C  handed 
the  application  to  /.  P.,  who  sent  it  in  and  paid  the  deposit.  The  shares 
were  allotted  to  C,  and  his  name  was  placed  on  the  register,  but  the  notice 
of  allotment  was  not  sent  to  him  but  to  the  office  of  company  B.  Th« 
allotment  money,  Which,  with  the  deposit,  amounted  to  £3  per  share,  was  paid 
by  company  B,  In  July,  1866,  C  executed  a  blank  transfer  of  the  shares 
which  had  been  allotted  to  him,  at  the  request  of  /.  P.,  in  order  to  enable 
company  B,  to  deal  with  them.  In  the  transfer  the  shares  were  described 
as  fully  paid  up»  but  in  reality  no  more  than  the  allotment  money  had  been, 
paid.    Company  A.  was  afterwards  wound  up : — 

EM  (affirming  the  decision  of  MaXins^  V.C),  that  although  C.  might 
liave  repudiated  the  shares  in  July,  1866,  on  the  ground  of  his  having  ro- 
oeiyed  no  notice  of  the  allotment,  yet  by  executing  the  transfer  he  had 
accepted  the  shares,  and  he  was  plaoed  on  the  list  of  contributories  for  the 
number  of  shares  allotted  to  him,  with  £3  only  paid  up. 

JR.  applied  for  shares  in  company  A.  at  the  instigation  of  the  managing 
director  of  company  A,  who  gave  him  a  letter  on  behalf  of  company  2?., 
indemnifying  him  against  all  responsibility.  B.  sent  in  the  application  him* 
self  from  his  own  address,  and  paid  the  deposit  by  a  cheque  on  bis  own  banker, 
although  the  money  was  supplied  by  company  B,  The  shares  were  allotted 
to  P.,  and  his  name  was  placed  on  the  register ;  no  notice  of  allotment 
was  sent  to  him,  but  the  notice  was  sent  to  the  office  of  the  company  R^ 
Company  A.  was  afterwards  wound  up : — 


(1)  9  L.  J.  (Ch.)  212. 
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JBdd  (reyersing  the  dedsion  of  Maliru,  Y.C.)*  that  there  w&s  no  contract 
to  take  the  shares,  and  7?.*s  name  was  removed  from  the  h'st  of  oontrihatories. 

Where,  on  an  appeal,  the  official  liquidator  supports  unsuccessfully  the 
decision  of  the  Court  below,  his  costs  of  the  appeal  will  be  allowed  out  of  the 
estate — ^where  he  appeals  and  is  unsuccessful  it  will  be  left  to  the  Court  below 
to  determine  whether  they  shall  come  out  of  the  estate. 

JL  WO  appeals  were  brought  in  this  matter  from  orders  of  Yice- 
Chanoellor  Mcdifis  made  in  the  winding  up  of  the  Peruvian  BatU 
vnys  Company,  LimUed.  The  company  was  incorporated  under  the 
-Oomfanies  Ad,  1862,  in  the  month  of  May,  18669  with  a  nominal 
-capital  of  £3,340,000  in  shares  of  £25  each. 

On  the  8th  of  May,  1865,  an  agreement  was  made  between  the 
SaUway  Company  and  the  International  Contract  Company,  by 
which  it  was  agreed  that  the  BaHway  Company  should  purchase 
two  concessions  for  the  construction  of  railways  in  Peru,  of  which 
the  Contract  Company  was  possessed,  for  the  price  of  £3,340,000 ;. 
the  Contract  Company  agreeing  to  subscribe  for  and  take  the 
whole  of  the  share  capital  and  funds  of  the  BaHuHiy  Company, 
and  to  construct  the  railways.  In  pursuance  of  this  agreement 
the  secretary  of  the  Railway  Company  was  empowered  to  issue 
shares  to  the  Contract  Company  or  their  nominees  as  they  were 
4tpplied  for;  and  an  arrangement  was  made  under  which  cheques 
were  drawn  by  the  Contract  Company  for  the  full  amount  due  on 
the  shares,  and  these  cheques  were  immediately  handed  back  to 
the  Contract  Company  as  security  for  the  money  due  to  them  from 
the  BaHway  Company. 

The  C<mtraet  Company  applied  for  15,000  shares  in  their  own 
name  and  84,950  in  the  names  of  nominees. 

The  Baiboay  Company  was  ordered  to  be  wound  up  in  1867,  the 
Cbnfrod  Company  having  been  wound  up  in  the  previous  year. 

Mr.  Q.  N.  Crawley  and  Mr.  J.  Bobimon  applied  for  shares  as. 
nominees  of  the  Contract  Company,  and  were  placed  on  the  list  of 
4X>ntributories.  Their  cases  differing  in  some  important  particulars 
were  argued  separately. 


L.JJ. 


CSAWIJBT'a 

Cask. 

Kobikson's 
Oasb. 


CRAWLEY'S  CASE. 


XS  May,  1865,  Crawley  was  applied  to  by  Mr.  John  PicTcering, 
the  brother  of  Mr.  Edioard  Pickering,  the  managing  director  of 
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li.  JJ.      the  Contraet  Company,  to  take  sliares  as  the  nominee  of  the  com- 

1869       panj.    Mr.  J.  Pickering  assured  him  that  he  would  merely  be  a 

Q^xmx^B   trustee  for  the  company  and  would  be  indemnified  by  them  £rom 

'  ^f^  -     all  liability.     Crawley  accordingly,  on  the  29th  of  May,  filled  up 

an  application  for  400  shares,  and  handed  the  application  to  Mr.. 

J.  Pickering  who  sent  it  in  to  the  company,  and  paid  the  deposit 

to  the  bankers.    In  answer  to  this  application  300  shares  were 

allotted  to  Crawley. 

On  the  15th  of  July,  1865,  the  secretary  of  the  BaUway  Com- 
pany filled  up  notices  of  allotment  for  the  shares  which  had  been 
applied  for,  but  the  notices  of  those  applicants  who  were  con* 
sidered  to  be  nominees  of  the  Contract  Company  were  not  sent  to 
them,  but  were  separated  from  the  others  and  handed  to  Mr.  Ernst 
Kozhevar — ^Mr.  Edward  Pickering^s  private  secretary — who  took 
them  to  the  Contract  Company's  office.  Crawley's  shares  were 
among  those  thus  taken  to  the  Contract  Company's  office.  No 
notice  of  the  allotment  was  ever  communicated  to  him,  and  the 
rest  of  the  allotment  money  amounting,  with  the  deposit,  to  £8  per 
share  was  paid  by  the  Contraet  Company.  In  the  month  of  July, 
1866,  Mr.  J.  Pickering  brought  to  Crawley  o.  blank  transfer  of  the 
shares  which  had  been  allotted  to  him,  marked  from  5691  to  5990, 
and  which  were  described  in  the  transfer,  and  entered  in  the  Con- 
tract  Company's  books,  as  having  been  fully  paid  up,  though  no  pay- 
ment  except  the  £900  had  been  made.  J,  Pickering  asked  Crawiey 
to  execute  the  transfer  in  order  that  the  Contract  Company  might 
deal  with  the  shares,  (h'awiey  accordingly  executed  the  transfer 
of  the  300  shares  in  blank,  and  delivered  it  to  John  Pickering. 
Crawley  filed  two  affidavits,  in  the  second  of  which  he  stated  that 
J.  Pickering  told  him  that  the  shares  had  been  fiilly  paid  up,  and 
that  it  was  in  the  belief  that  the  shares  which  might  have  been 
allotted  to  him  as  the  nominee  of  the  Contract  Company,  and  which 
were  included  in  the  transfer,  were  fully  paid-up  shares,  that  he 
executed  the  blank  transfer,  and  unless  he  had  understood  that 
they  were  fully  paid-up  he  would  not  have  executed  it. 

Under  these  circumstances  the  Vice-Chancellor  held  that  he 
ought  to  be  placed  on  the  list  of  contributories  for  300  shares,  on 
which  £3  per-share  only  had  been  paid. 
Crawley  appealed  from  this  decision. 


TOL.IVJ 


CHANOERT  APPEALS. 


825 


Mr.  Cobf  Q.C.,  and  Mr.  Hanson,  for  the  Appellant : —  l.  JJ. 

The  allotment  was  never  communicated  to  Crawley,  but  only  to  ^^^ 

the  agent  of  the  Ccmirad  Company ,  who  was  ^ot  the  agent  of  Obawlst*! 

Crawley.    The  circumstances  are  not  materially  different  from  ^"^ 
those  in  WaUis's  Case  (1),  where  the  Court  of  Appeal  held  that 


(1)  1868.  July  16.    L.JJ. 

PXBUYIAK  BaILWATS  GoMPANT. 

Waujs'b  Case. 

Ix  this  case  E.  E.  WaUU  applied 
for  200  shares  at  the  iDstigation  of 
Mr.  J.  Pickering,  the  brother  of  Mr. 
E.  Fickering,  the  managing  director 
of  the  Contrad  Company,  The  deposit 
ma  paid  by  Mr.  J,  Fickering. 

The  BaUtoay  Company  allotted  60 
shares  to  WaUis,  but  no  notice  was 
sent  to  him  or  to  Mr.  J.  Fickering, 
The  notice  was,  however,  sent  through 
Mr.  E,  Fiekering's  private  secretary  to 
the  office  of  the  Contract  Company, 
among  the  notices  of  the  nominees  of 
Ctmiraet  Company. 

The  Vice-chancellor  (Sir  2?.  Malins) 
was  of  opinion  that  Mr.  E,  Ftckertng 
was  the  agent  of  WaUi$  to  accept  the 
shares  allotted  to  him,  and  that  his 
name  was  rightly  placed  on  the  list  of 
ooDtribjitories. 

From  this  decision  Wattis  appealed. 

Mr.  Cole,  Q.C.,  and  Mr.  Ince,  for 
WaUis. 

Mr.  CfkuK,  Q.C.,  and  Mr.  Kekeufich, 
for  the  official  liquidator. 

Sm  W.  Paob  Wood,  L.J.,  said  that 
the  decision  of  the  Yice-Chanoellor 
seemed  to  have  been  founded  upon  a 
misapprehension  arising  from  the  names 
of  the  two  Messrs,  Fickering,  With 
Edward  Fickering,  WaUin  had  nothing 
to  do;  but  John  Fickering  was  the 
agent  of  Walli$  to  a  certain  extent 
The  Vice-chancellor  seemed  to  have 
thought  that  Edward  Fickering  was 
the  agent  of  WaUii,  not  only  to  make 


the  application,  but  to  receive  the  allot- 
ment. But  that  was  erroneous.  John 
Fickering,  who  was  the  real  agent, 
never  received  the  allotment,  and 
Edward  Fickering  was  not  his  agent 
at  all. 

It  was  certain  that  the  company 
never  did  transmit,  either  to  John 
Fickering  or  to  WaUis,  any  notice  of 
the  allotment.  In  truth,  the-  notice  of 
allotment  was  sent  to  somebody  else, 
with  an  intention  the  very  reverse  of 
its  being  communicated  to  WaUia,  and 
with  the  intention  that  he  should  not 
have  the  shares.  He  was  supposed  to 
be  one  of  the  nominees  of  the  Contract 
Company,  and  as  to  all  sudi  shares, 
they  did  not  intend  to  send  them  out, 
except  in  cases  where  they  could  get  a 
transfer. 

It  was  true  that  if  notice  aliunde  could 
be  brought  home  to  him  that  would 
be  sufficient  to  fix  him  on  the  list  But 
upon  that  point  there  was  no  evidence, 
except  that  some  communication  took 
place  between  Mr.  John  Fickering  and 
WaUiB,  the  particulars  of  which  were 
not  clear.  On  the  whole,  he  was  of 
opinion  that  there  was  no  allotment  to 
WaU%8, 

Sib  G.  J.  SxLWTK,  LJ.,  said,  that  in 
the  present  case  the  evidence  was  im- 
perfect and  unsatisfactory;  but  so  far 
from  leading  to  the  conclusion  that  an 
unconditional  allotment  was  communi- 
cated to  \VaUi$,  or  to  any  authorized 
agent  for  him,  it  rather  led  to  the  con- 
clusion that,  although  certain  letters  of 
allotment  were  written,  they  were  so 
dealt  with  as  to  lead  to  an  entirely  op- 
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L.  JJ.  WaHis  was  not  a  contributory.  The  only  difference  is,  that  Crawley 
1869  executed  a  blank  transfer  in  July,  1866,  fourteen  months  after  the 
OEAWLn*f  application  for  the  shares.  At  that  time  he  was  not  in  any  way 
bound  to  take  the  shares ;  he  had  every  reason  to  believe  that  his 
application  had  been  refused,  and  the  company  could  not  have 
obliged  him  to  take  them  after  so  long  a  delay.  The  shares  which 
were  included  in  the  transfer  were  not  what  he  had  applied  for ; 
they  were  fully  paid-up  shares,  and  he  executed  the  transfer  on  the 
understanding  that  they  were  such,  and  for  that  reason  he  did  not 
consider  it  necessary  to  apply  to  have  his  name  struck  off  the 
register.  If  he  is  put  upon  the  list  now  it  can  only  be  for  fully 
paid-up  shares :  Baron  de  BevUle's  Case  (1). 

Mr.  Glaeae,  Q.C.,  and  Mr.  Kekeuneh,  for  the  official  liquidator, 
were  not  called  on. 

Sir  C.  J.  Selwtn,  LJ.  : — 

The  first  case  we  have  to  dispose  of  is  that  of  Mr.  Crawley^  who 
has  been  put  on  the  list  by  the  yice-Chancellor  as  a  contributory 
for  300  shares,  and  the  Vioe-Chancellor  has  decided  that»  althoagh 
in  the  books  they  appear  as  shares  upon  which  the  whole  sum  of 
£25  has  been  paid  up,  they  are  to  stand  as  shares  upon  which  only 
£3  has  been  paid. 

Mr.  Crawleif*$  contention  is,  first,  that  he  ought  not  to  be  put  on 
the  list  at  all,  and  if  at  all  only  in  respect  of  shares  on  trhich 
the  ^hole  sum  has  been  paid.  It  is  material  to  observe  the  dis- 
tinction in  the  outset  which  exists  between  what  are  commonly 
called  paid-up  shares  and  shares  upon  which  the  whole  amount 
has  been  paid  by  instalments,  because  the  expressions  *'  fully  paid- 
up  shares"  and  ^the  issuing  of  fully  paid-up  shares,"  generally 
apply  to  cases  where,  by  reason  of  some  concession  having  been 


pocite  result  to  that  which  would  have  they  were  allotted  to  him,  and  signed 

happened  if  there  had  heen  an  unoon-  an  application  in  the  usual  fonn.    There 

ditional  allotment    For  the  effect  of  was  no  evidence  that  that  offer  was 

what  took  place  was,  that  the  shares  aooepted.    His  name  must^  therefore, 

could  not  have  been  dealt  with  by  the  be  removed  from  the  list  of  oontii- 

nominees  of  the  Contraci  Company,  butoiies. 

WaUU  intended  to  have  the  sliares,  if  (1)  Law  Bep.  7  £q.  11« 
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given,  or  some  pieliminary  expenses  having  been  inourred,  it  is       L  JJ. 

a  part  of  the  contract,  upon  the  original  constitution  of  the  com-       1869 

pany,  that  certain  persons,  without  any  payment  at  all,  shall  be    Ckawlkt's 

entitled  to  fully  paid-up  shares.     This  transaction  is  not  one  of       ^^^ 

that  kind  at  all.    It  does  not  appear  there  was  any  such  contract 

for  any  fuUy  paid-up  shares ;  and  in  the  case  of  Mr.  Orawley  he 

has  very  fairly  and  properly  made  the  same  admissions  as  were 

made  in  WoUWb  Case,  and  one  of  those  admissions  is,  that^  by  his 

authority,  his  agent  made  an  application,  signed  by  him,  for  those 

300  shares,  and  that  his  agent  paid  the  sum  of  £300  as  part  of 

the  money  which  became  payable  in  respect  of  those  shares.    He 

must  be  taken,  therefore,  to  have  known  that  £1  on  each  of  those 

shares  was  a  sum  of  money  paid  by  his  agent  on  his  accoimt,  and 

that  something  had  been  paid  in  respect  of  those  shares,  and  that 

therefore  it  never  could  be  said  of  those  shares  that  they  were,  in 

the  first  of  the  two  senses  to  which  I  have  alluded,  fully  paid-up 

shares;  but  if  the  whole  sum  which  became  payable  had  been  paid 

it  could  only  be  by  means  of  the  subsequent  payment  of  the 

remaining  £24. 

Under  those  circumstances,  Mr.  OroAioley  having  signed  the 
letter  of  application,  it  is  admitted  that  no  communication  was 
made  to  him  for  the  period  of  fourteen  months,  and  it  is  conse- 
quently said  that  he  was  in  a  position  to  withdraw  his  application, 
or  to  have  said  that  more  than  a  reasonable  time  had  elapsed  since 
the  application  was  made  without  its  being  accepted,  and  the  ap* 
plication  therefore  was  no  longer  in  force.  Assuming,  for  the 
sake  of  argument^  that  Mr.  Crawley  was  in  that  position^  what  is 
the  account  which  he  gives  of  the  transaction  in  July,  1866? 
[His  Lordship  then  referred  to  the  first  affidavit  filed  by  OraAoUy^ 
and  continued: — ']  Assuming  for  a  moment  that  Mr.  OraAdey 
might  at  that  time  have  treated  the  application  as  at  an  end,  and 
have  refused  to  have  anything  more  to  do  with  the  affairs  of  the 
company,  he  does  not  so  deal  with  the  matter.  The  company,  on 
the  other  hand,  having  received  his  money  and  having  entered  his 
name  on  the  books,  it  was  competent  for  him  to  have  closed  the 
transaction  by  saying,  **  I  accept  the  shares,  and  I  ratify  that  which 
was  done  by  my  agent."  Must  he  not,  therefore,  be  taken  to  have 
done  this  ?    He  is  requested  to  execute  a  transfer  of  the  shares. 
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L.  JJ.  Before  he  could  transfer  the  shares  he  xnnst  have  known  that  the 
1869  shares  were  in  his  name.  Lord  Justice  Bdi  said  in  Leviia's  Case  (1 ), 
(i2i[^T*8  ^^^  where  a  man  knew  he  could  not  act  as  director  unless  shares 
2^  had  been  transferred  to  him,  and  made  an  application  for  the 
shares,  and  then  afterwards  attended  the  board  of  directors  and 
acted  as  a  director,  that  was  a  strong  circumstance  to  shew  that  he 
knew  the  shares  were  allotted  to  him.  The  present  case  is,  in  my 
judgment^  still  stronger,  because  Mr.  Crawley  executes  a  transfer 
of  particular  shares  numbered  from  5691  to  5990,  which  would  be 
a  mere  nullity  unless  he  had  those  share&  He  does  not  say  that 
it  was  an  entirely  new,  separate,  and  independent  transaction; 
and  therefore,  although  he  might  at  that  time  hare  been  at 
liberty  to  repudiate  the  original  transaction^  he  adopts  and  sanc- 
tions it  by  an  act  which  would  have  been  without  any  meaning 
unless  he  had  been  at  that  time  the  holder  of  those  shares.  I 
think  that  after  that  act  he  cannot  be  heard  to  say  that  he  did  not 
know  of  the  allotment,  or  that  it  had  not  been  communicated  to 
him,  or  that  he  any  longer  insisted  on  such  right  as  he  might 
*  have  had  at  that  time,  to  say  that  too  great  a  length  of  time  had 
elapsed  in  order  to  make  it  possible  for  the  company  to  enforce 
the  contract  against  him  in  respect  of  his  application. 

Then  Mr.  Crawley  has  made  a  subsequent  affidavit^  and  I  can- 
not help  looking  with  some  degree  of  suspicion  upon  an  affidavit 
made  when  the  case  is  in  Court,  and  after  the  person  making  the 
affidavit  in  his  own  interest  has  been  advised  exactly  as  to  the 
difficulty  of  his  own  case ;  but  even  in  that  second  affidavit  he 
does  not  cany  the  case  any  further.  [His  Lordship  read  the 
affidavit,  and  continued : — "]  It  appears  to  me  that  his  own  cor- 
rected statement  itself  clearly  admits  that  the  shares  in  respect 
of  which  he  wa:&  then  about  to  execute  the  transfer  were  the 
shares  which  had  been  allotted  to  him  on  the  footing  of  his 
original  application.  He  knows  that  the  shares  are  standing  in 
his  name  in  the  books  of  the  company,  and  he  accepts  them  and 
executes  a  blank  transfer,  which  he  puts  into  the  hands  of  the 
Contract  Company y  the  effect  of  which  is  that  until  the  transfer 
is  filled  up  he  remains  legally  a  shareholder  in  the  company  in 
respect  of  the  shares.  So  the  matter  remains  till  the  winding- 
(1)  Law  Bep.  3  Ch.  36. 
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Qp.    Under  these  circumstances  he  cannot,  I  think,  be  heard  to      L.  JJ. 
say  he  was  not  in  the  position  in  which  he  had  placed  himself  by       ises 
his  own  act.  Oawwlx's 

There  then  remains  the  only  other  question,  as  to  whether  he  ^^ 
ought  to  be  treated  as  the  holder  of  fully  paid-up  shares.  The 
observations  I  made  at  the  commencement  of  my  judgment  dis- 
pose, I  think,  of  that ;  because  they  were  not  fully  paid-up  shares 
at  alL  He  thought  fit  to  trust  to  the  assertions  made  to  him  by 
Mr.  J.  Pickering,  who  professed  to  act  on  behalf  of  the  Contract 
Company,  that  all  the  money  payable  on  the  shares  had  been  paid 
up ;  and  accordingly  in  the  books  of  the  company  the  shares  are 
not  entered  as  if  issued  originally  as  fully  paid-up  shares,  but  they 
are  entered  as  haying  been  paid  for  by  two  different  instalments. 
That  is  the  entry  in  the  book,  and  that  is  the  representation 
which  OrauHey  says  was  made  to  him  by  Mr.  J.  Pickering.  .He 
thought  fit  to  trust  to  that  representation;  that  representation 
turns  out  to  be  unfounded,  for  no  payment,  except  the  allotment 
money,  has  ever  been  made  in  respect  of  those  shares. 

I  think,  therefore,  that  the  order  of  the  Yice-Chancellor  is 
correct  in  fixing  Crawley  on  the  list  of  contributories  in  respect  of 
these  shares,  as  shares  not  folly  paid  up.  The  appeal  motion  must 
therefore  be  refused  with  costs. 

Sm  O.  M.  GiFFABD,  L. J. : — 

I  quite  agree  with  the  conclusion  at  which  the  Vice-Chancellor 
has  arrived.  I  have  no  hesitation  in  saying  that,  upon  the  evidence 
of  Crawley's  own  affidavits,  I  am  satisfied  that  he  put  himself  not 
into  the  hands  of  John  Pickering,  but  into  the  hands  of  Edward 
Pickering,  that  is,  into  the  hands  of  the  Contract  Company :  for  his 
account  of  the  transaction  is  wholly  different  from  the  account  of 
the  transaction  in  WdUiss  Case,  and  is  also  quite  different  from 
the  account  we  have  presently  to  deal  with  in  Bdbinson's  Ccue. 
His  account  is  that  John  Pickering  came  to  him  on  behalf  of  the 
Contract  Company  and  on  behalf  of  Edward  Pickering,  and  it  was 
on  their  behalf  that  he  was  asked  to  sign  an  application  for  shares. 
Edward  Pickering  and  the  Contract  Company  were  to  make 
every  payment  in  respect  of  those  shares.  It  remains  in  that 
state,  as  far  as  he  is  concerned,  without  any  further  inquiry,  until 
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L.  JJ.  a  blank  transfer  is  bronght  to  him :  the  real  effect  of  the  comma- 
1809  nication  is  this:  ^We  agreed  with  you  to  pay  eveiything  that 
Objlwut'b  would  have  to  be  paid  in  respect  of  those  shares,  and  we  now  tell 
^^  you  that  you  are  a  shareholder,  and  we  ask  you  to  execute  this 
transfer  as  such,  and  we  tell  you  at  the  same  time  we  have  fully 
indemnified  you."  Unquestionably  they  have  not  fully  indemni- 
fied him  in  respect  of  those  shares.  Whether  he  could  have  re- 
pudiated them  at  that  time  it  is  unnecessary  for  me  to  say,  but 
unfortunately,  without  further  inquiry,  he  executed  the  transfer, 
and  he  could  only  do  that  upon  the  footing  of  being  a  shareholder ; 
the  company  was  not  wound  up  for  many  months  after.  I  say, 
therefore,  that  to  my  mind  it  is  a  perfectly  clear  case,  and  this 
gentleman  must  be  on  the  list  as  having  been  a  shareholder. 
Whatever  representations  were  made  to  him  by  the  Canirad  Cam- 
pawf,  as  between  them  and  the  Bailway  Company,  and  the  other 
shareholders  in  the  BaUway  Company,  he  could  not  say  that  by 
executing  the  transfer  he  had  not  acknowledged  that  he  was  a 
shareholder.    The  appeal  must  therefore  be  dismissed  with  costs. 


ROBINSON'S  CASE. 

Mb.  /.  B0BIN80N,  and  his  partner  Mr.  Carter,  were  applied 
to  by  Mr.  Edifford  Pickering  to  take  shares  in  the  BaUway  Com- 
pany ,  as  nominees  of  the  Centrad  Company,  which  they  agreed 
to  do  on  being  indemnified  by  the  Contract  Company.  Accord- 
ingly, on  the  15th  of  June,  1865,  each  of  them  signed  the  usual 
form  of  application  for  1000  shares,  in  his  own  name^  and  from 
his  own  address  and  paid  a  deposit  of  £1  per  share  by  a  cheque 
on  their  own  bankers,  the  money  having  been  furnished  by  Mr. 
E.  Pickering,  who,  at  the  same  time,  gave  them  a  letter  in  the 
following  terms : — "  Gentlemen, — ^The  2000  shares  which  have  been 
applied  for  by  you  this  day  in  the  Peruvian  Baitways  Company, 
Limited,  are  on  our  account^  and  we  agree  to  accept  the  transfer  of 
them  at  any  time  you  may  require,  and  we  shall  hold  you  free 
from  all  loss  upon  such  shares."  The  applications  were  taken  to 
the  bankers  by  one  of  Bcbimon's  clerks.  Carter  was  a  director  in 
the  BaUicay  Company,  and  his  liability  was  not  now  in  dii^ute. 
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In  answer  to  Bcbinsan^s  application,  800  shares  were  allotted  to       lu  JJ. 
him.    The  notice  of  allotment  was  never  sent  to  him,  but  was       1869 
incladed  among  the  notices  to  the  nominees  of  the  Contract  Gomr    BoBmsos'ft 
fony^  which  were  taken  by  Mr.  Kozhevar  to  the  oflSce  of  that       _^ 
company.    The  remainder  of  the  allotment  money,  namely,  £2 
per  share,  was  paid  by  the  Gontrad  Company.    Robinson  had  no 
notice  of  the  allotment  till  he  heard  that  his  name  was  on  the  list 
of  contribatories.    The  yice-Ghancellor,  however,  held  that  Bdbm- 
9on  being  a  nominee  of  the  Contract  Company^  his  name  ought 
to  be  on  the  list  of  contributories  in  respect  of  800  shares,  of 
which  £3  only  was  paid  up.     Bdbinson  appealed  from  the  decision. 
Bdnnsan  was  also  the  holder  of  eighty-four  other  shares  which 
had  been  transferred  to  him  in  January,  1866,  but  his  liability 
on  these  shares  was  admitted. 

Mr.  Kay,  Q.C.,  and  Mr.  Ince^  for  the  Appellant : — 

The  circumstances  of  this  case  are  almost  identical  with  those 
in  WaUiis  Case.  Mr.  K  Pickering  was  Bobinson^s  agent  to  apply  for 
the  shares,  but  he  was  not  his  agent  to  receive  the  notice  of  allots 
ment,  which  was  sent  to  the  Contract  Company. 

Mr.  Olasse,  Qfi.,  and  Mr.  Keketoich,  for  the  ofiScial  liquidator : — 

The  distinction  between  this  case  and  WaUis's  Case  is  this : — 
WaUis  was  not  fixed  as  the  nominee  of  the  company.  He  autho- 
rized Mr.  /.  Piehering  to  apply  for  the  shares  for  him ;  but  in  this 
case  Bobinson  expressly  applied  for  the  shares  as  the  nominee  of 
the  Contract  Company,  through  Mr.  E.  Pickering,  their  managing 
director.  That  gentleman  was,  therefore,  his  agent,  to  accept  the 
shares  as  well  as  to  apply  for  them. 

Sib  C.  J.  Selwtn,  L.J, : — 

The  notice  of  motion  in  this  case  relates  to  884  shares,  but  the 
-case  is  abandoned  so  far  as  relates  to  eighty-four  shares,  in  respect 
of  which  it  is  admitted  that  the  order  of  the  Yice-Ghancellor  is 
correct.  In  respect  of  the  other  800  shares,  a  question  of  some  im- 
portance has  been  raised,  and  I  should  be  extremely  unwilling  to 
say  anything  which  could  be  supposed  to  relax  the  authority  of  those 
cases  in  which  it  has  been  held  that  where  a  person  takes  upon 
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L.  JJ.      himself  the  liability  of  a  shareholder,  he  cannot  escape  from  that 
1869       liability  by  shewing  that  he  is  a  trustee  for  another  person.    It  is 
BoimnoH'i   equally  clear,  whether  in  the  case  of  a  trustee  or  any  other  person, 
^^       that  there  must  be  that  which  the  law  requires  in  order  to  consti- 
tute a  contract,  and  one  of  the  things  now  determined  to  be  essen- 
tial to  the  constitution  of  a  contract  is  that  the  letter  of  applica- 
tion should  be  followed  by  an  allotment  and  communication  of  that 
allotment.    The  form  of  the  communication  is  not  material,  but  it 
has  been  decided  in  cases  of  which  Gfimn'^  Case  (1)  may  be  taken 
as  an  example,  that  unless  there  is  a  communication  of  the  allots 
ment  to  the  person  who  has  made  the  application  for  the  shares 
there  is  no  concluded  contract,  and  he  does  not  become  a  share- 
holder.   That  rule  applies  to  a  person  in  the  position  of  a  trustee  as 
much  as  to  anybody  else.    But,  of  course,  in  considering  the  quesr 
tion  whether  the  allotment  has  been  communicated  to  him  or  to 
an  authorized  agent  of  his,  the  circumstance  of  his  being  a  trustee 
might  be  a  yery  important  circumstance  in  enabling  the  Court  to 
judge  whether  he  had  or  had  not  given  authority  to  any  other  per- 
son to  act  for  him,  and  also  to  receive  notice  of  the  allotment  in 
his  place.    The  question  which,  in  truth,  we  have  to  try  is,  whether 
BMnson  did  authorize  the  Intemaiional  Cantraet  Company,  or  any 
other  person,  to  act  for  him,  or  in  his  place,  with  respect  to  receiv- 
ing notice  of  the  allotment.    The  argument  has  been  carried  to 
this  height,  and  must  necessarily  have  been  carried  to  this  height 
— ^that  he  gave  to  them  such  an  authority  that  they  might  have 
acted  on  his  behalf  and  in  his  name  without  any  communication 
whatever  with  him  for  a  great  number  of  years,  and  imtil  the 
whole  £25  per  share  had  been  called  up,  although  during  all  that 
time  he  should  have  been  perfectly  ignorant  th^t  he  was  a  share- 
holder at  all,  or  that  any  contract  had  been  entered  into. 

Now,  we  have  to  look  at  the  facts  of  the  case  to  see  whether 
there  is  any  evidence  of  such  an  authority.  We  come  first  to  the 
letter  of  application,  which  contains  no  reference  to  the  Inter" 
national  Contract  Company,  and  no  reference  to  any  other  person, 
as  having  any  interest  in  the  shares  which  were  so  applied  for. 
It  is  made  in  Bcbineon's  own  name,  and  (what  I  think  is  very  ma- 
terial) the  address  given,  which  I  consider  must  have  been  given 
(1)  Law  Bep.  3  Ch.  40. 
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for  the  purpose  of  indicating  the  place  to  which  the  answer  to  that  L.  JJ. 
letter  was  to  be  sent,  was  BMnson's  own  address.  It  is  admitted  I8e9 
that  he  was,  in  fact,  one  of  the  nominees  of  the  Intematumal  bobimson'i 
Chntraet  Gampany,  and  that  the  money  which  was  paid  was  not 
his  own  money,  but  was,  in  fact,  the  money  of  the  Intemaitonal 
Contract  Company,  If  he  had  given  to  the  International  Contract 
Company  this  unlimited  authority,  one  would  have  expected  to 
find  that  the  letter  would  have  contained  some  reference  to  them, 
either  by  inserting  their  address,  or  by  saying,  as  in  Leviia*$ 
Case  (1),  that  it  was  made  on  behalf  and  in  the  interest  of  another 
person.  There  is  nothing  of  that  kind  in  this  letter.  And  so  also 
with  respect  to  the  payment.  If  there  had  been  this  unlimited 
agency  in  the  company  to  act  for  Bcbinson,  one  would  have  sup- 
posed they  would  have  paid  the  money  directly,  instead  of  going 
through  the  mere  form  of  paying  the  money  into  his  bankers,  and 
then  his  drawing  it  out  again  by  his  own  cheque  and  paying  it  to 
the  company.  But  that  was  what  took  place.  So  far  from  there 
being  any  idea  of  Bdbinson  constituting  the  International  Con^ 
tract  Company  his  agents,  the  parties  studiously  acted  apart,  and 
took  all  these  precautions  in  order  to  arrive  at  exactly  the  opposite 
result^  namely,  that  Bobinson  was  to  do  everything  either  by  him- 
self or  by  his  partner,  and  the  letter  of  application  was  taken  to 
the  bank  by  one  of  Bobineon^s  clerks. 

We  come  then  to  the  letter  upon  which  great  reliance  has  been 
placed,  the  letter  of  indemnity  which  was  given  at  the  time : — [His 
Lordship  read  the  letter.]  I  think  that  the  terms  of  that  letter 
are  exactly  in  accordance  with  all  the  preceding  transactions,  and 
with  the  letter  of  application,  because  it  is  quite  clear  that  the 
matter  was  not  to  be  left  in  the  state  in  which  it  then  was  without 
any  further  communication  between  the  parties,  and  that  the  Con- 
tract Company  were  not  to  be  at  liberty  to  go  on  for  any  length 
of  time  dealing  with  the  shares  as  they  might  think  fit  without 
any  reference  whatever  to  Bchinaon.  On  the  contrary,  the  shares 
were,  in  the  first  place,  to  be  allotted  to  Bobtnaon^  and  then  the 
company  undertook  to  accept  the  transfer  at  any  time  he  might 
require — that»  of  course,  might  have  been  the  very  next  day  after 
the  shares  had  been  allotted  to  him — and  that  necessarily  im- 
(1)  Law  Bep.  3  Gh.  86. 
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L.  JJ.  *  plies  that  the  intention  of  the  parties  was,  that  not  only  was  there 
1869  to  be  a  communication  to  him,  but  that  there  was  to  be  a  communi- 
BoBiKSQH*8  cation  of  such  a  nature  as  would  have  enabled  him  at  any  time  to 
insist  upon  the  performance  of  the  contract  contained  in  this 
letter,  and  to  require  them  to  accept  the  transfer. 

I  think,  therefore,  that  the  whole  of  the  circumstances  of  this 
case  entirely  negative  the  notion  of  Mr.  Bdbinsan  having  given  to 
the  Contract  Company  any  such  unlimited  authority  as  that  which 
has  been  contended  for.  He  is,  therefore,  remitted  to  his  ori* 
ginal  right,  which  every  applicant  for  shares  possesses,  whether  he 
be  a  trustee  or  not,  of  having  a  communication  made  to  him,  or 
to  some  agent  authorized  by  him. 

Being  of  that  opinion,  the  case  is  brought  clearly  within  the 
authority  of  WaUis's  Case,  and  I  speak  of  it  as  being  an  authority 
because  it  was  decided  by  the  present  Lord  Chancellor.  I  am  of 
opinion,  therefore,  that  in  this  case  the  application  must  succeed, 
and  that  the  order  of  the  Vice-Chancellor  must  be  varied  by 
limiting  Bolinson^a  liability  in  respect  of  shares  to  the  eighly- 
four  shares  upon  which  it  has  been  admitted  that  he  is  a  share- 
holder, and  that  the  list  must  be  corrected  by  leaving  him  a 
contributory  in  respect  of  eighty-four  shares  only,  instead  of  884. 

Sib  G.  M.  Giffabd,  L.J. : — 

The  question  for  solution  in  this  case  I  believe  to  be  this, 
namely,  as  between  Bdbinson  and  the  Baihvay  Company,  was  the 
International  Contract  Company  authorized  to  communicate  with 
him,  or  to  receive  communication  from  the  Bailway  Company, 
so  as  to  bind  Bdbimon  1  To  that  question,  I  answer  that  I  do 
not  think  the  International  Contract  Company,  either  by  itself 
or  its  agents,  was  authorized  to  communicate  on  B6bins(nCs  be- 
half with  the  BaUway  Company  so  as  to  bind  Bobinson.  If  we 
look  at  the  nature  of  the  transaction,  it  is  the  very  reverse  of 
the  case  which  we  have  just  disposed  of,  because  it  originated  in 
this  way :  A  person  goes  to  this  gentleman,  and  desires  him  to 
take  shares,  no  doubt  as  a  trustee  for  the  International  Confrael 
Company,  and  the  course  that  is  taken  is,  that  there  is  given  to 
him  a  private  letter  of  indemnity,  and  then  he  writes  his  own 
letter  of  application,  he  sends  his  address  in  the  letter  of  applica- 
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tion,  he  takes  cheques  for  the  money  from  the  InterncUional  Con-  L.  JJ. 
trad  Company,  those  cheques  are  paid  by  Robinson  into  his  own  1869 
bankers,  and  then  he  draws  cheques  of  his  own  and  sends  them  bobin8(»c's 
by  one  of  his  own  senrants  to  the  Railway  Company.  It  is  clear,  ^^^- 
I  think,  from  this  that  the  person  who  was  to  communicate 
with  the  Railfcay  Company  was  Robinson  himself,  and  not  the 
Intemaiional  Contract  Company.  As  between  Robinson  and  the 
BaUway  Company  the  International  Contract  Company  never  in- 
tervened in  the  slightest  degree,  nor  can  we  infer  from  that  trans- 
action that  it  was  intended  they  should  intervene.  Nothing  in 
the  shape  of  authority  for  receiving  communication  was  given 
by  the  letter,  nor  could  any  person  so  communicating  and  so 
dealing  with  the  Railway  Company  come  to  any  other  conclusion 
than  that,  as  between  him  and  the  Railtvay  Company,  he  was  the 
person,  and  the  only  person  to  be  looked  to.  To  that  I  add  that 
it  was  undoubtedly  of  importance  that  those  names  which  were 
on  the  shareholders'  list  should  go  forth  to  the  world  as  really  and 
truly  being  shareholders.  I  believe  that  was  the  object  and  purport 
of  that  transaction,  and  I  am  quite  satisfied  that  in  no  sense  were 
the  International  Contract  Company  the  agents  of  Robinson  for 
any  purpose  or  in  any  way.  That  being  so,  I  agree  in  afiSrming 
the  order  so  far  as  regards  the  eighty-four  shares,  and  varying  it 
as  regards  the  800. 

Sib  C.  J.  Selwyn,  L  J.  t — 

With  respect  of  the  costs  of  appeals  in  winding-up  cases,  we 
wish  it  to  be  understood  that,  as  a  general  rule,  where  the  official 
liquidator  supports  the  order  of  the  Court  below,  and  is  unsuccess- 
ful, he  will  be  allowed  to  have  his  costs  of  the  appeal  out  of  the 
estate ;  where  he  appeals,  and  is  unsuccessftd,  and  is  ordered  to  pay 
costs,  this  Court  leaves  it  to  the  Judge  of  the  Court  below  to  de* 
termine  any  question  which  may  arise  between  the  official  liqui- 
dator and  those  whom  he  represents  with  respect  to  such  costs. 

Solicitors  for  the  Peruvian  Railway  Company:  Messrs.  Fresh- 
fields. 

Solicitors  for  Crawley :  Messrs.  Randall  &  Angier. 
Solicitors  for  Robinson :  Messrs.  Ashwrsi,  Morris,  &  Co. 
Vol.  rv.  2  F  I 
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L.  jj.  LOCKETT  V.  LOCKETT. 

Pleading — Anmoer — EsoceptioM — PaHMfth^  Aeeaunt&^Amount  received. 

A  Defendant  who,  by  answer,  denies  the  Plaintifi*8  right  to  an  aoooant,  bat 
makes  admissions  sufficient  for  the  purposes  of  the  suit  up  to  decree,  cannot 
be  required  to  give,  by  answer,  further  accounts. 

A  bill  was  filed  by  one  partner  to  set  aside  an  agreement  under  which  the 
partnership  had  been  dissolved,  and  alleged  that  the  other  partner  had  re- 
presented a  certain  debt  to  be  bad  which  was  not  so.  The  interrogatories 
asked  the  Defendant  to  set  forth  what  sums  he  had  received  in  respect  of  this 
debt,  and  also  to  set  out  the  partnership  accounts.  The  Defendant,  by  his 
answer  as  to  the  debt,  set  forth  the  particulars  as  to  a  patent  assigned  to 
him  by  the  debtors,  and  proceedings  connected  therewith,  and  said  that  he  had 
received  on  account  of  his  interest  in  the  patent  more  than  the  amount  of  the 
debt ;  and  by  his  answer  as  to  the  accounts  the  Defendant  said  that  they  were 
yeiy  extensive,  that  the  Plaintiff  had  always  access  to  the  books,  and  that 
the  Defendant  had  no  means  of  giving  the  information  sought  except  by  re- 
ferring to  the  books,  and  could  only  give  the  particulars  required  by  employing 
an  accountant,  and  submitted  that  he  ought  not  to  be  obliged  to  set  forth  the 
accounts  :— 

Held  (affirming  the  decision  of  JfaZins,  V.G.),  that  the  answer  was  sufficient. 

White  T.  Barker  (1)  followed. 

IHE  Plaintiff  and  Defendant  in  this  case  had  been  partners,  and 
dissolved  partnership  in  1861,  when  the  Plaintiff  received  £10,000 
and  retired,  leaving  the  Defendant  in  possession  of  the  partnership 
property  subject  to  the  liabilities,  under  a  written  agreement  to 
that  effect.  The  Plaintiff,  in  1867,  filed  this  bill,  stating  that  the 
Defendant  had  misrepresented  the  real  state  and  value  of  the 
assets  and  liabilities,  which  could  only  have  been  discovered  by  a 
careful  investigation ;  in  particular,  in  respect  of  a  sum  of  £32,000 
due  from  Messrs.  Swayne  dt  Bavitt,  which  the  Defendant  was  said 
to  have  stated  to  be  of  no  value,  whereas  it  was  a  good  debt,  and 
had  been  recovered  by  the  Defendant ;  the  bill  also  allied  that 
this  debt  ought  to  have  been  excepted  from  the  accounts ;  and  the 
bill  prayed  that  the  agreement  of  dissolution  might  be  set  aside 
and  the  accounts  taken  from  1861 ;  or,  if  the  agreement  was  not 
set  aside,  that  the  Defendant  might  be  ordered  to  pay  to  the 


(1)  5  De  G.  &  Sm.  746 ;  17  Jur.  174. 
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PlaintifF  one-half  of  what  he  had  received  on  account  of  Swayne  L.  JJ. 

4:  BovOTs  debt.  186» 

The  Plaintiff  filed  interrogatories,  the  29th  and  39th  being  as  Loassn 
follows : — 


V. 
liOOKHTT* 


29.  "  Has  not  the  Defendant,  in  fact,  received,  and  whether  or  not 
in  respect  of  the  said  debt,  sums  amounting  to  the  sum  of  £20,000, 
or  some  other  or  what  sum  ?  Is  he  not  about  to  receive,  and  will  he 
not  shortly  receive,  other  and  what  large,  or  some  and  what,  sums  or 
sum,  either  directly  or  indirectly,  on  account  of  the  said  debt ;  and 
whether  or  not  to  an  extent  exceeding  altogether  the  sum  of 
£100,000,  or  some  other  and  what  sum  ?  Is  it  not  the  £Etct  that  the 
Defendant  has  already  received,  or  is  likely  to  receive,  other  and 
what,  or  some  and  what,  sums  and  sum  of  money  from  the  said 
Messrs.  Swayne  &  BoviU,  or  the  said  O.  JET.  BoviU^  and  whether  or , 
not  on  account  of  the  said  debt?  Let  the  Defendant  set  forth  a 
full,  true,  and  particular  account  of  the  particulars  of  all  sums 
agreed  to  be  paid  to  the  Defendant,  or  which.are  expected  by  the 
Defendant  to  be  paid,  or  which  will  be  paid  to  him  in  respect 
of  the  said  debt  of  the  said  Messrs.  Swayne  A  BovtU'^ 

39.  '^  Let  the  Defendant  set  forth  a  full,  true,  and  particular 
account,  and  all  particulars,  of  all  the  debts  and  liabilities  of  the 
said  partnership  at  the  date  of  the  said  agreement  of  the  2nd  day 
of  November,  1861,  and  a  like  account  and  particulars  of  all  the 
property,  assets,  debts,  credits,  and  effects  of  the  partnership,  and 
the  value  thereof  respectively,  and  of  each  particular  item  thereof" 

The  answer  with  respect  to  the  debts  contained  a  long  account  of 
the  Defendant's  dealings  with  Messrs.  Swayne  &  BoviU,  and  of  the 
.assignment  to  him  of  certain  patents  of  BomXts  for  inventions,  and 
of  extensions  of  those  patents  obtained  by  him,  and  of  much 
litigation  at  his  expense  connected  with  those  patents,  and  in 
answer  to  the  29th  interrogatory,  submitted  that  the  Plaintiff  had 
no  right  to  an  account  of  the  moneys  recdved  on  account  of  these 
patents,  but  said :  *'  I  admit  that  I  have  received  or  am  entitled  to 
receive,  and  shall  ultimately  receive,  in  respect  of  my  interest  in 
the  said  invention  during  the  original  and  extended  terms,  taken 
together,  sums  exceeding  in  the  whole  the  amount  of  the  debt 
as  aforesaid  owing  at  the  date  of  the  dissolution  of  partnership  in 

2  F2  1 


V, 
LOCKBTT. 
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L.  JJ.       1861  from  the  said  Messrs.  Swayne  &  BoviU  to  the  partnership  for* 
1869        merlj  subsisting  between  the  Plaintiff  and  me.** 
LocKXTT         As  to  the  accounts,  the  answer  stated  that  the  books  of  the  part^ 
nership  had  for  some  years  been  kept  by  the  Plaintiff  and  afterwards^ 
by  a  clerk,  and  the  Plaintiff  had  always  had  access  to  the  books, 
and  could  now  have  access  to  them  :  that  in  pursuance  of  an  order 
obtained  in  this  suit  some  of  the  books  had  been  deposited  in  Court, 
and  that  others  were  in  constant  use,  but  might  always  be  seen  by 
the  Plaintiff;  that  the  accounts  extended  over  very  many  years 
and  were  of  great  length ;  that  the  Defendant  had  set  forth  answers 
to  all  such  of  the  inquiries  as  could  be  answered  without  setting 
forth  at  great  length  and  with  unnecessary  prolixity  accounts  of 
transactions  of  great  magnitude;  and  the  answer  contained  the 
following  statement:  ''And  I  further  say  that,  save  by  the  exar- 
mination  and  inspection  of  the  said  books,  I  have  no  means  what- 
soever of  obtaining  or  giving  any  further  or  other  knowledge  or 
information  than  such  as  is   contained  in  this  my  answer  with 
respect  to  any  of  the  particulars  inquired  after  in  any  of  the  inter- 
rogatories or  parts  of  interrogatories  referred  to  in  this  paragraph. 
And  I  further  say,  that  I  am  upwards  of  sixty-eight  years  of 
age,  and  am  not  a  professional  accountant,  and  that  I  believe 
it  would  require  long  and  continuous  labour  of  a  professional 
accountant,  and  considerable  expenditure  of  time  and  money,  to 
ascertain  from  the  said  books  such  of  the  various  particulars  in- 
quired after  in  the  interrogatories  and   parts  of  interrogatories^^ 
referred  to  in  this  paragraph  of  my  answer,  as  can  be  ascertained 
therefrom,  and  are  not  in  this  my  answer  set  forth ;  and  I  further 
say  that  the  agreement  for  the  dissolution,  dated  the  2nd  day 
of  November,  1861,  referred  to  in  the  Plaintiff's  bill,  was  Altered 
into  for  the  express  purpose,  among  others,  of  avoiding  and  ren- 
dering unnecessary  the  taking  of  the  accounts  of  the  said  late 
partnership,  and  I  humbly  submit  and  insist  that  it  would  be 
oppressive  and  unreasonable,  and  could  lead  to  no  satisfactory  or 
useful  result,  to  require  me  to  go  through  the  said  books  myself; 
and  that  it  would  lead  to  great  and  useless  expense  if  I  were  to- 
employ  an  accountant  so  to  do,  inasmuch  as  I  could  only  state  the 
results  which  the  accountant  had  arrived  at ;  the  accuracy  of  which 
results  I  should  not  be  able  to  test.    And  I  also  humbly  submit,. 
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-that  I  ought  not  to  be  required  to  answer  further  any  of  the  inteiv  L.  JJ. 

rogatories,  or  parts  of  interrogatories,  referred  to  in  this  paragraph  1869 

•of  my  answer."  Lookett 

The  Plaintiff  excepted  to  the  answer  as  to  the  29th  and  39th  loot^^j. 

interrogatories,   and  the   Vice-Chancellor  Malins  oyerruled  the        

exceptions. 

The  Plaintiff  appealed. 

Mr.  Olasse,  Q.C.,  and  Mr.  Everiit,  in  support  of  the  exceptions  :— 

The  Defendant  has  not  answered  our  interrogatories  at  all.  We 
say  that  he  represented  this  debt  to  us  as  bad,  and  we  have  a  right 
to  know  what  he  has  receiyed  in  respect  of  it  If  we  succeed  in 
this  suit,  we  shall  haye  a  right  at  once  to  half  this  money,  and  we 
are  therefore  entitled  to  know  what  it  is. 

Sir  Boundea  Palmer,  Q.C.,  Mr.  LUOe,  Q.C.,  and  Mr.  North,  for 
the  Defendant. 

Mr.  Olasse,  in  reply. 

\WhUe  y.  Barker  (1) ;  Kay  y.  Eargreaves  (2) ;  Adamis  y.  Fisher  (3) ; 
Be  La  Bue  y.  Dickinson  (4) ;  Mansdl  y.  Feeney  (5) ;  Swabey  y. 
SuUon(6);Lett  y.  Parry  (7);  Brake  Y.8y7ne8(8);  Telford  y.  Bus- 
kin (9),  were  referred  to.] 


Jan.  23.    Sib  C.  J.  Selwyn,  L.  J. : — 

As  to  the  interrogatory  respecting  the  debt  from  Messrs.  Swayne 
iSb  BoviUj  the  answer  giyen  by  the  Defendant  is  in  substance  this : 
"I  haye  not  actually  receiyed  that  debt,  but  I  haye  entered  into 
certain  transactions  with  the  debtors,  the  particulars  of  which  I 
relate,  by  yirtue  of  which  I  haye  receiyed  large  sums  of  money, 
which,  though  not  in  my  yiew  receiyed  at  all  in  respect  of  that 
debt,  exceed  the  debt  due  from  them."    Now,  according  to  the 

(1)  6  De  G.  &  Sm.  746  ;  17  Jur.  174.  (5)  2  J.  &  H.  813. 

(2)  14  L,  T.  (N.S.)  281.  (6)  1  H.  &  M.  514. 

(3)  3  My.  &  Cr.  526.  (7)  Ibid.  517. 
<4)  3  K.  &  J.  388.  (8)  Job.  647. 

(9)  1  Dr.  &  Sm.  148.     • 


840  GHAKGEBT  APPEALS.  [L.  B. 

Ii.  JJ.      principles  laid  down  by  the  Loids  Justices  in  CUgg  y.  JEdmoni- 

1869        don  (1),  though  not  in  a  formal  judgment^  and  followed  by  the 

L^S^     present  Lord  Chancellor  when  Vice-Chancellor,  where,  with  respect 

j^^j^j^j^     to  any  particular  account,  the  Plaintiff's  right  to  the  account  \& 

denied,  but  the  Defendant  gives  such  an  admission  as  is  sufficient 

for  all  the  objects  of  the  suit  up  to  and  including  the  decree,  the 
Defendant  need  not  give  any  further  details  respecting  the  account. 
Now  in  this  case  the  object  of  the  Plaintiff  was  to  shew  that  by 
'  means  of  misrepresentation  and  concealment  he  was  induced  to 
enter  into  an  agreement ;  that  one  thing  concealed  was  the  value  of 
the  debts,  and  that  this  particular  debt  was  represented  to  be  of 
little  value,  whereas  it  turned  out  to  be  of  large  value.  Therefore 
an  admission  that  the  sums  received,  if  they  are  to  be  taken  as 
paid  in  respect  of  that  debt,  amount  to  more  than  the  debt,  is  an 
admission  that  the  debt  was  good,  and  consequently  that  admission 
is  sufficient  for  the  purposes  of  the  decree,  li^  therefore,  the  matter 
rested  there,  the  answer  would  be  clearly  sufficient.  But  it  was 
argued  farther  for  the  Plaintiff,  and  authorities  were  cited  in  sup- 
port of  the  proposition,  that  in  this  case  he  had  a  further  right, 
and  that  though  he  might  have  obtained  on  the  answer  sufficient 
admissions  for  a  decree,  he  had  a  right  to  have  such  an  answer  as 
would  save  him  from  the  expense  of  taking  an  account  under  the 
decree.  But  even  if  he  should  obtain  relief  on  the  alternative 
prayer,  which  is  very  doubtful,  no  such  final  decree  could  be  made 
at  the  hearing ;  for  in  any  case,  and  if  the  Defendant  is  treated  as 
a  trustee,  he  would  have  the  rights  of  a  trustee.  And  if,  as  he  says, 
he  recovered  this  money  by  a  great  expenditure  in  obtaining  an 
extension  of  the  patent^  and  defending  the  patent,  this  must  be 
allowed  to  him  on  taking  the  accounts.  x\  Therefore,  both  techni- 
cally and  substantially,  the  answer  is  sufficient,  and  the  first  ex- 
ception must  be  overruled,  with  costs. 

As  to  the  second  exception,  what  was  sought  is  not,  as  has 
been  argued,  a  summary,  or  balance  sheet,  or  a  statement  of  the 
final  account.  If  there  were  any  attempt  by  the  Defendant  to 
evade  answering  such  a  simple  matter  it  would  have  been  dif- 
ferent ;  but  no  such  simple  question  has  been  asked,  or,  at  all 
events,  if  asked,  it  is  not  included  in  the  exception.  The  Defendant 
•     (1)  3  Jur.  (N.S.)  299. 
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was  asked  to  set  forth  fiilly  tnie,  and  particular  accounts  of  a  yery       L.  JJ. 
extensive  business,  and  in  such  a  case  the  principle  upon  whidi       i860 
the  Court  has  always  acted  is  to  consider  the  circumstances  of    h^^^^ 
the  case,  and  see  what  useful  object  could  be  served  by  compelling     Jiocutt 
such  an  account ;  and  the  more  strict  the  Court  is  in  compelling       — 
a  full  answer,  the  more  necessary  it  is  that  the  Court  should  be 
vigilant  in  seeing  that  the  process  of  the  Court  is  not  made  use 
of  in  an  oppressive  manner.    Lord  Bedesdale  (1)  says,  that "  In  the 
case  of  an  account  required  wholly  independent  of  the  title  the 
Court  has  declined  laying  down  any  general  rule,  deciding  ordi- 
narily upon  the  circumstances  of  the  particular  case.    Thus,  to  a 
bill  stating  a  partnership,  and  seeking  an  account  of  the  transactions 
of  the  allied  partnership,  the  Defendant,  by  his  answer,  denied  the 
partnership,  and  declined  setting  forth  the  account  required,  insist- 
ing that  the  Plaintiff  was  only  his  servant ;  and  the  Court,  con- 
ceiving the  account  sought  not  to  be  material  to  the  title,  over- 
ruled exceptions  to  the  answer  for  not  setting  forth  the  account. 
And  where  a  plea  has  been  ordered  to  stand  /or  an  answer,  with 
liberty  to  except  to  it  as  an  insufficient  answer,  the  Court  has 
sometimes  limited  the  power  of  excepting,  so  as  to  protect  the 
Defendant  from  setting  forth  accounts  not  material  to  the  Plain- 
tiff's title  where  that  title  has  been  very  doubtful."    The  Vice- 
chancellor  Sir  /.  Parker,  than  whom  few,  if  any,  higher  authori- 
ties could  be  cited  with  respect  to  any  matter  relating  to  equity 
pleading,  expressed  himself  to  a  similar  effect  in  his  judgment  in 
WhUe  V.  Barker  (2).    It  has  been  attempted  to  distinguish  that 
case  from  the  present  by  saying  that  in  the  present  case  the  ao- 
counts  sought  for  are  material  for  the  purpose  of  establishing  the 
case  of  misrepresentation  alleged  by  the  bill,  and  consequently 
that  they  are  the  foundation  of  the  title  to  relief  of  the  Plaintiff. 
But  on  reference  to  White  v.  Barker  it  will  be  found  that  there  the 
Plaintiff  sought  a  declaration  that  a  particular  business  was  the 
same  business  which  had  been  carried  on  by  the  intestate  during 
his  life,  and  ought  to  be  considered  as  having  been  carried  on  by 
the  Defendants  for  the  benefit  of  the  estate,  and  the  J^laintiff 
asked  for  the  consequential  account    It  is  obvious,  therefore,  that 
the  accounts  there  sought  were  very  material  for  the  purpose  of 
(1)  Page  371,  6th  Ed.  (2)  5  De  Q.  &  Sm.  746 ;  17  Jur.  174. 
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L.  jj.  shewing  the  circumstances  under  -which  the  business  was  carried 
1869  on,  and  for  the  purpose  of  proving  the  identity  of  the  business, 
i^oKBTT  ^po^  which  the  title  of  the  Plaintiff  in  that  case  to  the  declaration 
sought  by  the  bill  was  dependent  That  case  is  therefore  an 
authority  in  point  upon  the  present  case ;  and  if  the  rule  is  taken  to 
be  as  expressed  by  Lord  Bedesdale,  that  in  these  cases  of  laborious 
accounts  the  Court  must  look  at  the  particular  circumstances  of 
each  case,  or,  as  expressed  by  Sir  James  Parker^  that  we  must 
inquire  what  object  would  be  gained  by  compelling  the  Defendant 
to  do  that  which  he  is  required  at  great  expense  and  trouble  to 
do,  and  if  we  then  look  at  the  circumstances  of  the  present  case, 
we  find  the  circumstances  stronger  in  favour  of  the  Defendant 
than  those  which  existed  in  White  v.  Barker  (1).  The  Plaintiff  says 
in  his  bill,  that  nothing  but  a  careful  investigation  of  the  books 
and  accounts  by  a  professed  accountant  would  have  enabled  the 
Plaintiff  to  discover  how  the  affairs  of  the  partnership  itself  stood. 
If  we  look  at  the  object  to  be  gained  by  the  Plaintiff,  one  can 
understand  that  if  he  had  asked  any  precise  and  particular  ques- 
tions, as  mentioned  before,  he  might,  and  probably  would,  have 
obtained  something  which  was  material  for  the  purpose  of  the 
suit  up  to  and  including  the  decree ;  but  he  has  either  not  thought 
fit  to  ask  any  such  question,  or  if  he  has  asked  it,  he  has  admitted 
that  he  has  obtained  a  sufficient  answer.  No  useful  object  could 
be  attained  by  the  Plaintiff  by  obtaining  a  precise  answer  to  this 
very  particular  and  minute  interrogatory,  which  requires  the  De- 
fendant to  set  forth  the  particulars  of  all  the  debts  and  liabilities  of 
the  partnership,  and  an  account  of  aU  the  property,  assets,  debts 
credits,  and  effects  of  the  partnership,  and  the  value  thereof  re- 
spectively, and  of  each  particular  item  thereof.  That  would,  in 
truth,  be  nothing  more  than  setting  out  a  long  account  copied  from 
these  books,  of  which  the  Defendant,  in  fact,  knew  no  more  than 
the  Plaintiff— from  books  to  which  the  Plaintiff  himself  had  access 
up  to  the  very  day  of  the  date  of  the  dissolution  of  the  partnership, 
and  which  for  a  period  some  years  prior  to  the  dissolution  of  the 
partnership  had  been  kept  by  the  Plaintiff  himself.  No  useful 
object  would  be  answered  by  a  mere  setting  out  the  account  £rom 
those  books,  and  every  object  would  be  answered  by  an  inspection 
(1)  6  De  G.  &  Sm.  746 ;  17  Jur.  174. 
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of  them,  which  he  is  at  liberty  to  hare  at  any  time.    The  De-       L.  JJ. 
fendant  has  done  all  that  was  incumbent  upon  him,  when,  in  answer        1869 
to  an  interrogatory  framed  like  this,  he  has  given  such  statements     lockett 
ss  are  contained  in  his  answer.    This  exception,  like  the  other,     locJ^ 

must  be  overruled ;  and  although,  at  the  present  stage  of  the        

cause,  it  is  not  for  the  Court  to  speculate  upon  the  probability  of 
the  success  of  the  suit,  I  may  say  that  the  nature  of  the  case  alleged 
by  this  bill,  and  the  character  of  the  interrogatories,  is  not  such 
as  to  induce  the  Court  to  depart  from  the  usual  rule  of  making 
the  costs  follow  the  event.  The  order  of  the  Vice-Chancellor  must 
be  a£Snned,  and  the  appeal  dismissed  with  costs. 

Sir  G.  M.  Gifpard,  L.  J.,  said  that  the  29th  interrogatory  referred 
to  a  debt  owing  by  Stwiyne  dt  BoviU^  and  asked  the  amount  re- 
ceived on  account  of  that  debt.  The  answer  in  respect  of  this 
matter  said,  that  patents  which  to  some  extent  formed  a  security 
for  the  debt  had  been  taken  by  the  Defendant,  and  that  more  had 
been  received  upon  those  securities  than  the  total  amount  of  tbe 
debt.  But,  taking  the  main  part  of  the  case  made  by  the  Flain- 
iiff's  bill,  it  was  quite  clear  that  this  debt  could  only  form  one  item 
in  a  very  large  account ;  and  that  at  the  hearing  of  the  cause,  even 
if  he  knew  the  exact  amount  which  had  been  received,  he  could  not 
possibly  get  a  decree  for  anj  specific  sum  of  money.  That  being 
so,  His  Lordship  thought  that,  with  reference  to  this  part  of  the 
case,  the  answer  was  abundantly  sufficient. 

Then,  coming  to  the  second  part  of  the  case,  which  was  this : — 
the  Plaintiff  said,  ^  If  I  do  not  succeed  on  the  first  point,  at  all 
events  this  debt  ought  to  have  been  excluded  from  the  agreement 
altogether,  and  is  a  distinct  and  separate  matter;"  but  it  was 
quite  clear,  that  even  if  the  Plaintiff  could  succeed,  very  large 
allowances  must  be  made  to  the  Defendant  in  respect  of  his  expen- 
diture, and  therefore,  even  on  the  second  part  of  the  case,  no  specific 
amount  could  by  possibility,  even  if  these  questions  were  specifically 
answered,  be  recovered  by  the  Plaintiff.  But  His  Lordship  went 
further  than  that,  for  on  this  bill,  framed  as  it  was,  the  utmost 
that  the  Plaintiff  could  recover  would  be  one-half  of  the  total 
amount  of  the  debt  which  Swayne  <&  BoviU  owed,  and  there  were 
abundant  admissions  on  the  face  of  the  answer  to  give  him  one-  *- 
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L.  jj.  half  of  the  total  amount,  if  at  the  hearing  of  this  cause  he  should 
1869        be  held  entitled  to  that  relief.    Therefore  His  Lordship  was  clearly 

jj^^^     of  opinion  that  the  29th  interrogatory  was  sufficiently  answered. 

T^m        With  respect  to  the  second  exception,  it  was  material  to  look  at 

the  terms  of  the  question.    It  was  very  wide  and  roving,  not  dealing 

with  even  a  balance  sheet,  or  with  results,  or  with  anything  spe- 
cific at  all,  but  really  and  in  substance  asking  for  that  which  would 
naturally  be  contained  in  the  partnership  books,  for  if  not  con- 
tained in  the  partnership  books  there  would  be  no  record  of  any- 
thing of  the  sort  The  Defendant  in  his  answer  referred  to  the 
books,  and  said  that  they  had  been  produced,  that  the  Plaintiff 
himself  kept  them  up  to  a  given  time,  that  the  Plaintiff  had  had 
full  discovery  with  respect  to  them,  that  as  to  a  large  part  of  them 
they  had  been  deposited  with  the  Clerk  of  Becords  and  Writs, 
and  there  remained  deposited,  and  that  as  to  the  rest  of  them 
they  were  in  constant  use,  but  the  Plaintiff  could  see  them.  The 
Defendant  said  that  he  was  willing  to  be  bound  by  the  books,  and 
he  said  further,  ^'that  save  by  the  examination  and  inspection  of 
the  said  books  I  have  no  means  whatsoever  of  obtaining  or  giving 
any  further  or  other  knowledge  or  information  than  such  as  is  con- 
tained in  this  my  answer  with  respect  to  any  of  the  particulars 
inquired  after  in  any  of  the  interrogatories  or  parts  of  interro- 
gatories referred  to  in  this  paragraph."  In  His  Lordship's  opinion 
that  was  a  sufficient  answer,  even  without  depending  on  the  case  of 
White  V.  Barker  (1).  His  Lordship  was  satisfied,  however,  that  the 
decision  in  that  case  was  very  sound,  and  that  in  all  matters  of 
this  sort  the  Court  must  look  at  the  particular  circumstances  of 
each  case,  and  must  judge  for  itself  what  was,  and  what  was  not^ 
reasonable.  For  these  reasons  His  Lordship  thought  that  the 
decision  in  the  Court  below  was  right,  and  .that  this  appeal  ought 
to  be  dismissed  with  costs,  and  further,  that  though  the  allowance 
of  these  exceptions  might  be  a  matter  of  vexation,  expense,  and 
trouble  to  the  Defendant,  His  Lordship  was  satisfied  that  their 
allowance  would  in  no  way  tend  to  assist  the  Plaintiff  in  the  due 
prosecution  of  this  suit. 

Solicitors  for  the  Plaintiff:  Messrs.  Norris  &  AHen. 
Solicitor  for  the  Defendant :  Mr.  /.  H,  LydaU, 
**  (1)  5  De  G.  &  Sm.  746 ;  17  Jur.  174. 


MardiB. 
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WHITE  V.  HEREICK  l.jj. 

Ward  of  Ccuri^Marriage  after  Ttffmty'(me'-8€Hlement--^uri9d%cti<m.  l^ 

A  ward  of  Court  entitled  to  a  small  fund  in  Gourt  to  her  separate  use, 
married  on  the  day  after  she  came  of  age.  The  Master  of  the  Rolls  ordered 
the  fond  to  be  settled ;  but  on  appeal  it  was  ordered  to  be  transferred  to  her. 

XHIS  was  an  appeal  by  Mrs.  Baddiffe  from  an  order  of  the 
Master  of  the  Bolls  declining  to  order  payment  to  her  of  a  sum  of 
money  in  Courts  but  directing  it  to  be  settled. 

The  Appellant  had  been  made  a  ward 'of  Court  by  a  snit  in 
irhich  a  decree  was  made,  in  1855,  for  the  administration  of  the 
estate  of  J.  W.  WhiUy  who,  by  his  will,  gave  the  income  of  one- 
third  part  of  his  residuary  estate  to  the  Appellant  for  her  life  for 
her  separate  use,  with  a  direction  to  apply  it  for  her  education  and 
maintenance  until  she  should  attain  twenty-one,  or  marry. 

During  the  Appellant's  minority  an  allowance  was  made  by  the 
Court,  first  of  £150  a  year/ and  then  of  £200  a  year,  for  her  main- 
tenance and  education,  out  of  the  income  of  the  above  third  share. 
The  accumulations  of  the  surplus  when  she  came  of  age  amounted 
to  £368  16s.  4(2.  consols,  and  £53  48.  4e2.  cash. 

On  the  8th  of  August,  1866,  the  Appellant  attained  the  age  of 
twenty-one  years,  and  on  the  following  day  she  was  married.  In 
January,  1867,  she  presented  a  Petition  asking  for  payment  to  her 
of  the  accumulations,  and  for  an  order  for  payment  of  the  income 
of  the  third  share  to  her.  On  this  Petition  an  order  was  made  on 
the  19th  of  January,  directing  an  inquiry  whether  the  marriage 
was  a  Talid  marriage,  and  whether  any  settlement  or  agreement 
for  a  settlement  of  the  Appellant's  fortune  had  been  made,  and  if 
not,  then  directing  a  settlement  to  be  approved  of  by  the  Judge. 

By  an  order  made  in  Chambers  on  the  13th  of  July,  1867, 
stating  that  the  Judge  was  of  opinion  that  he  could  not  restrain 
the  Appellant  from  anticipating  her  share  of  the  income  of  the 
testator's  estate,  directions  were  given  for  raising  the  costs  of  all 
parties  of  the  Petition  as  between  solicitor  and  client  out  of  the 
£363  IQs.  4(2.  consols,  and  for  carrying  the  residue  to  an  account 
to  be  intituled  '^  The  Account  of  the  Settlement  Fund,"  the  trusts 


V, 

Hebriok. 
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L.  JJ.       of  which  fund  were  embodied  in  the  order.    The  £53  4b.  Ad.  was 

1869        ordered  to  be  paid  to  the  Appellant  on  her  separate  receipt,  and  an 

White      order  was  made  for  payment  to  her  of  the  income  of  one-third  of 

the  testator's  estate.    The  costs  were  accordingly  taxed  and  paid, 

and  the  residue,  £95  lis.  3d.  Bank  Annuities^  carried  oyer  to  the 

settlement  account. 

On  the  24th  of  July,  1867,  a  similar  order  was  made  for  carry- 
ing over  to  the  settlement  account  a  sum  of  £85  4$.  Id.  due  to  the 
Appellant  from  other  parties  in  the  cause,  and  made  payable  by 
them  by  quarterly  instalments  of  £7  10s. 

The  Appellant  now  appealed  from  the  orders  of  the  13th  of 
July,  1867,  and  the  24th  of  July,  1867,  asking  that  the  stock  dealt 
with  by  those  orders  might  be  transferred  to  her,  or  a  trustee  for 
her,  and  the  cash  dealt  with  by  them  ordered  to  be  paid  to  her  on 
her  separate  receipt. 

Mr.  Speed,  for  Mrs.  Baddiffe,  in  suppoi-t  of  the  appeal : — 
The  Court  had  no  jurisdiction  to  refuse  payment  to  the  wife, 
there  haying  been  no  contempt  of  Court  in  the  marriage.  The 
jurisdiction  is  founded  on  contempt :  Martin  y.  Foster  (1).  The 
authorities  do  not  support  the  order  of  the  Master  of  the  Eolls: 
Leeds  y.  Bamardtston  (2) ;  Austen  y.  Halsey  (3) ;  Long  y.  Long  (4) ; 
Money  y.  Money  (5).  In  Btddles  y.  Jackson  (6)  a  similar  order  to 
the  present  was  made;  and  on  appeal  the  Lords  Justices  dif- 
fered (7) ;  but  Long/bottom  y.  Pearee  (8)  is  decisiye  in  support  of  the 
Appellant. 

Mr.  Campbell,  for  the  husband. 

Sir  C.  J.  Selwyn,  L.J. : — 

The  fund  in  this  case  is  so  small  that  it  is  not  desirable  to  incur 
the  expense  and  inconyenience  incident  to  its  being  kept  in  Court 
as  a  settled  fund ;  and  LonghMom  y.  Pearee,  which  was  a  decision 
of  the  full  Court  of  Appeal,  is  ample  authority  for  our  directing  it 
to  be  paid  out  to  the  wife. 

(1)  7  D.  M.  &  G.  98, 102.  (5)  3  Drew.  256. 

(2)  4  Sim.  538.  (6)  26  Beav.  282. 

(3)  2  S.  &  S,  123.  (7)  3  De  G,  &  J.  644. 

(4)  Tbid.  119.  (8)  Ibid.  545,  n. 
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Sib  G.  M.  Giffard,  L.  J : —  l.  jj. 
Longbottom  v.  Pearce  (1)  is  oonclusive  as  to  the  right  of  the  Ap-        1869 

pellant  to  receive  this  fund.     She  must,  however,  be  separately  White 

examined.  Hebmok. 

Mr.  Speed  suggested  that,  according  to  the  general  practice,  her 
separate  examination  was  unnecessary,  the  sum  being  under  £200. 

Their  Lordships  considered  that,  under  the  circumstances,  there 
had  better  be  the  separate  examination. 

Solicitors:  Messrs.  WUd  dt  Barber. 


MANBY  V.  ROBINSON.  L.jj. 

1869 
IfUerpleader  Suit — Practice — Affidavit  of  no  Collusvm — Payment  into  Court —  ^^^r^ 

Undertaking  08  to  Damages.  March  5. 

The  Plaintiff'B  affidavit  of  no  collusion  in  an  interpleader  sait  cannot  be 
rebutted  before  the  hearing  by  a  counter  affidavit ;  and  the  Plaintifif  i^  en- 
titled, notwithstanding  such  counter  affidavit,  to  an  order  for  payment  of  the 
money  into  Court,  and  for  an  injunction. 

The  PlaintifTs  right  to  this  protection  is  not  lost  by  his  filing  additional 
affidavits  to  verify  the  statements  in  the  bill ;  but  in  a  case  where  a  charge 
of  collusion  was  made  the  Court  put  the  Plaintiff  under  an  undertaking  as 
to  damages. 

The  order  of  MalinSj  V.O.,  reversed. 

XhIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Malins. 

In  the  month  of  January,  1869,  the  Plaintiff,  Charles  Manby, 
filed  a  bill  of  interpleader  against  Henry  Oeorge  Bobineon  and 
William  Shakspeare  WAder,  stating  that  preyionsly  to  Jane, 
1866,  he  had  employed  the  Defendants  and  their  partner,  Qeorge 
Frederick  Bobineon,  as  his  solicitors,  and  that  the  bill  of  costs  due 
from  him  to  them  had  been  taxed  under  an  order  of  the  Master  of 
the  EoUs  at  the  sum  of  £570  58.  7d.  He  further  stated  that  each 
of  the  two  Defendants  claimed  the  amount  due,  but  that  Oeorge 
Frederick  Bobineon  made  no  claim  to  it  He  therefore  prayed  in 
the  usual  form  that  the  two  Defendants  might  interplead,  and 
(1)  BDeG.&  J.  545,  n. 
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L.  JJ.       might  be  restrained  from  sning  him  for  the  amount  dne.    The  bill 

1869       was  accompanied  by  the  osnal  affidayit  by  the  Plaintiff  that  there 

-Uaxvi      ^^  ^^  collusion  between  him  and  either  of  the  Defendants. 

BoBmsQH         Previously  to  the  filing  of  the  bill  a  suit  of  Robinson  v.  WdfBter 

—       had  been  instituted  by  H.  Q.  Bobinson  against  WAder  and  O.  F. 

Bohinson  for  taking  the  accounts  of  the  partnership. 

After  the  Defendants  to  the  bill  of  interpleader  had  appeared, 
the  Plaintiff,  on  the  9th  of  February,  1869,  moved  for  leave  to 
pay  the  sum  of  £570  58.  Id.  into  Court,  and  for  an  injunction  in 
terms  of  the  prayer.  This  motion  was  supported  by  an  affidavit 
by  the  Plaintiff,  verifying  the  facts  stated  in  the  bill.  The  Defen- 
dant WAder  filed  an  affidavit  in  answer,  stating  that  the  Plaintiff 
was  acting  in  collusion  with  the  Defendant  JT.  O.  Bobinson^  in 
order  to  prevent  Webster  from  receiving  the  amount  of  the  bill  of 
costs,  and  denying  that  the  Plaintiff  had  received  notice  from 
Bobinson  to  pay  the  money  to  him.  The  Plaintiff  then  filed  a 
second  affidavit  proving  the  notices  which  he  had  received  from 
the  two  Defendants. 

The  Yice-Chancellor,  on  the  reading  of  these  affidavits,  refused 
the  Plaintiff's  motion,  on  the  Defendant  WAster  undertaking  not 
to  take  any  proceedings  for  recovering  the  amount  of  the  bill  of 
costs  for  a  month,  in  order  to  allow  time  for  H*.  O.  Bclbinson  to  move 
for  an  injunction  in  the  suit  of  Bobinson  v.  fVAsler  to  restrain 
Webster  from  receiving  the  money.  From  this  order  the  Plaintiff 
appealed. 

Mr.  Pearson,  Q.G.,  and  Mr.  Ourrey,  for  the  Appellant : — 

The  practice  is  well  settled  that  the  Plaintiff's  affidavit  of  no 
collusion  is  conclusive  before  the  hearing,  and  cannot  be  rebutted 
by  an  affidavit  on  the  part  of  the  Defendant  The  Plaintiff  is 
therefore  entitled  as  of  course  to  the  order  for  payment  of  the 
money  in  dispute  into  Court,  and  for  an  injunction.  If  the  Defen- 
dants insist  that  it  is  not  a  proper  case  for  interpleader  the  objec- 
tion ought  to  be  made  at  the  hearing :  Langston  v.  Boylston  (1)  ; 
Stevenson  v.  Anderson  (2) ;  Toulmin  v.  Beid  (3).  The  Plaintiff  has 
not  forfeited  his  right  by  filing  fresh  affidavits.    They  put  no  new 

(1)  2  Yes.  lOh  (2)  2  V.  &  B.  407. 

(3)  14  Bear.  499. 
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£act8  in  issne^  but  simply  Terified  the  statements  in  the  bill.    If      L.  jj. 
the  yioe-Chancellor*s  order  stands  the  Plaintiff  will  lose  all  the       1869 
benefit  of  his  interpleader  bilL  Mim 

«. 
Mr.  Cttam,  Q.C.,  and  Mr.  Totmsend,  for  the  Defendant  Webster :—    ^°™Q^' 

If  the  affidavits  are  receiyed  the  Court  can  have  little  donbt 
that  this  is  simply  an  attempt  by  the  Defendant  Robinson  to  pre- 
vent TTtf&sfer  from  recovering  the  money ;  Bohinson  makes  no  real 
daim  to  it.  If  the  Plaintiff  had  been  satisfied  to  rest  npon  his 
affidavit  of  no  collnsiony  we  might  have  had  a  difficulty  in  resisting 
his  motion.  But  he  has  waived  his  right  to  rest  on  this  affidavit 
by  filing  others,  which  opened  the  question  as  to  Robinson's  claim. 
Although  Lord  Mdon  in  Stevenson  v.  Anderson  (1),  followed  the 
rule  of  practice  laid  down  in  Langston  v.  Boylston  (2),  he  did  not 
say  that  he  approved  of  it ;  and  the  Court  will  not  extend  the  rule 
further  than  it  is  obliged  by  the  authorities  to  carry  it  The 
Plaintiff  is  not  injured  by  the  order  of  the  Yice-Chancellor.  He 
will  be  protected  if  he  acts  under  the  order  of  the  Court  in  the 
suit  of  Robinson  v.  WAstety  and  he  can  then  bring  his  own  suit  to 
a  hearing  if  he  desires  to  do  so. 

Mr.  Peck,  for  the  Defendant  Robinson. 

Mr.  Pearson,  in  reply. 

Sib  C.  J.  SKLvnTN,  L.  J.  :— 

In  this  case  I  think  we  are  bound  by  the  authorities  cited. 
The  practice  was  laid  down  by  Lord  Loughborough  in  Langston  v. 
Boylston,  and  has  been  since  consistently  acted  upon;  and  we 
should  be  introducing  confusion  into  the  practice  in  interpleader 
suits  if  we  were  to  hold  that  the  affidavit  of  no  collusion  can  be  re- 
butted by  a  counter  affidavit.  It  may  be  regretted  that  there  is  not 
some  way  of  trying  the  question  of  collusion  before  the  cause  is  at 
issue,  but  the  practice  is  well  settled. 

Then  the  question  in  this  case  is,  whether  the  Plaintiff  has  for- 
feited this  right  by  filing  the  two  additional  affidavits.  The  first 
of  these  affidavits  was  merely  verifying  the  statement  in  the  bill 

(1)  2  V.  &  B.  407.  (2)  2  Ves.  101. 
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L.  JJ.      to  the  effect  tliat  each  of  the  Defendants  claimed  the  money ;  €ind 

1869       that  fact  being  disputed,  he  filed  a  second  affidavit  verifyiDg  the 

Maxiiy      notices  which  were  sent  to  him  by  the  Defendants.  I  think  that  by 

RoBwsoN     filing  these  affidavits  he  cannot  be  held  to  have  forfeited  his  right  to 

protection.    Has,  then,  the  Vice-Chancellor  given  to  the  Plaintiff 

the  protection  to  which  he  is  entitled  ?  In  my  opinion  he  has  not 
done  so.  I  think  that  the  Plaintiff  ought  not  to  be  left  in  the 
position  in  which  he  is  left  by  the  order,  but  is  entitled  to  be 
allowed  to  protect  himself  by  paying  the  money  into  Court.  I 
think,  however,  that  in  such  a  case  as  this,  although  it  is  an  inter- 
pleader suit,  we  ought  to  apply  the  modem  practice  of  putting 
the  Plaintiff  under  an  undertaking  to  abide  by  any  order  the  Court 
may  make  as  to  damages ;  especially  as  we  have  given  him  the 
protection  of  refusing  to  hear  any  contradiction  of  his  affidavit  of 
no  collusion.  If  the  Plaintiff  refuses  the  undertaking,  the  motion 
will  be  dismissed  with  costs. 

Sib  G.  M.  Giffard,  L.J. : — 

There  can  be  no  doubt  after  the  notices  that  have  been  given 
to  the  Plaintiff  that  this  is  a  clear  case  for  interpleader.  With 
respect  to  the  affidavit  of  no  collusion,  the  authorities  are  con- 
clusive. I  therefore  agree  that  the  Plaintiff  should  be  put  under 
an  undertaking  as  to  damages,  and  that  the  order  of  the  Vice- 
chancellor  should  be  reversed,  and  an  order  made  for  the  pay- 
ment of  the  money  into  Court,  and  for  an  injimction. 

The  Plaintiff,  through  his  counsel,  consented  to  give  the  under- 
taking required. 

Solicitors  for  the  Plaintiff:  Messrs.  iSi^rp  d  UlKthome,  agents 
for  Messrs.  Carrey  &  Holland; 

Solicitors  for  the  Defendants :  Mr.  /.  Beattie  ;  Mr.  W.  S.  FFW«for. 
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GEIPFIN  V.  MORGAN.  l.  j j. 

18C9 
Practice — Order  of  Hevivor^ 


A  suit  for  administration  was  instituted  in  the  name  of  three  infimts  by 
their  next  friend.  After  this  one  of  them,  a  female,  married  before  decree. 
The  next  friend  and  the  other  parties  to  the  suit  were  unaware  of  the 
marriage,  and  she  and  her  husband  were  unaware  of  the  existence  of  the  suit 
until  after  a  decree  had  been  made.  Yioe-Chanoellor  Stuart  declined  to 
make  an  order  of  revivor,  considering  that  the  defect  could  not  be  remedied 
without  a  supplemental  bill ;  but,  the  Defendants  consenting,  an  order  of 
reviyor  was  made  by  the  Lords  Justices. 

JLHE  bill  in  this  suit  was  filed  on  the  19tli  of  December,  1866,  by 
three  infants,  by  their  father  as  next  friend,  for  the  administration 
^f  an  estate  in  which  they  claimed  to  be  interested.  One  of  the 
Plaintiflfs  was  Joyce  GHffwh^  and  she,  on  the  22nd  of  April,  1867, 
intermarried  with  Thomas  Huniley.  At  this  time  she  and  HwiiUy 
were  both  unaware  of  the  institution  of  this  suit,  and  the  next 
in&nA  and  the  other  parties  to  the  suit  were  ignorant  of  her  mar- 
riage. On  the  19th  of  Noyember,  1867,  an  administration  decree 
was  made.  In  the  course  of  the  proceedings  in  Chambers  under 
this  decree  the  parties  became  for  the  first  time  aware  of  the 
marriage  of  Mrs.  Huniley  ;  and  on  the  21st  of  January,  1869,  the 
Plaintiffs  moved  before  Yice-Chancellor  Stuart  that  the  suit  might 
be  reyiyed  by  the  Plaintiff  Joyce  Oriffin^  now  the  wife  of  Thomas 
Suntley^  and  the  other  Plaintiffs,  by  their  next  friend,  against  the 
Defendants,  and  that  Huniley  might  be  bound  by  the  decree  and 
by  all  the  proceedings  taken  thereunder.  Huniley  filed  an  affi- 
davit by  which  he  expressed  his  regret  lat  having  unwittingly 
committed  a  contempt  of  Court,  and  offered  to  execute  a  proper 
settlement  of  his  wife's  share  in  the  property  in  question  in  the 
suit,  and  submitted  to  be  bound  by  the  decree  and  the  proceed- 
ings taken  under  it  The  Yice-Chancellor  was  of  opinion  that  a 
supplemental  bill  was  necessary,  and  the  application  for  an  order  of 
revivor  was  now  renewed  by  the  Plaintiffs. 

Mr.  Kekewichf  for  the  Plaintiffs. 

Mr.  Fry^  for  the  Defendants^  suggested  that  the  decree  was 
Vol.  IV.  2  Q  i 
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Ii.JJ.  altogether  a  nullity,  and  that  the  suit  could  not  be  leyived;  but 

18C9  stated  that  the  Defendants  were  willing  to  consent  to  any  order 

GiMiTiK  ^^  Court  might  think  proper. 

tr. 


1869 
reb,  12, 19. 


Their  Lordships  made  the  following  order : — 

'*The  said  Thomas  Huntley,  by  his  counsel,  appearing  and  sabmitting  to  be 
bound  by  tbe  aaid  decree,  and  the  Defendants,  by  their  counsel,  consenting.  Order 
that  this  cause  do  stand  reyived  at  the  suit  of  the  said  Joyce  HunUey  and  the 
other  FlaintiffB,  all  by  the  said  Javnes  Qriffin^  their  next  friend,  against  the 
Defendants  and  the  said  Thomas  EuntUy^  and  that  the  said  decree  and  all  pro- 
ceedings thereunder  be  carried  on  and  prosecuted  between  the  PlaintiflEs  and  the 
Defendants  and  the  said  Thomas  Huntley^  and  that  the  Plaintifis  do  have  the 
same  benefit  of  the  said  decree  and  of  the  proceedings  thereunder  against  the 
Defendants  and  the  said  Thomas  Huntley  as  if,  prior  to  the  date  of  the  said 
decree,  an  order  to  reviye  this  cause  had  been  duly  obtained  and  served,  and  the 
said  Thomas  Huntley  had  been  made  a  Defendant,  and  had  appeared  on  the 
hearing  of  the  motion  on  which  such  decree  was  made. 

Solicitors  for  the  Plaintiffs :  Messrs.  Singleton  &  TaUershall. 
Solicitors  for  the  Defendants :  Messrs.  Thamaa  White  &  Sons. 


L.JJ.  Ex  parte  BASSETT.    In  re  TAYLOK    (2.) 


Bankruptcy— Ajipeal  from  an  Order  of  the  Begistrar-^Fraetioe, 

Ko  appeal  can  be  brought  to  the  Oourt  of  Appeal  in  Bankruptcy  from  an 
order  of  a  Registrar  unless  the  Registrar  made  the  order  when  sitting  as 
deputy  for  the  Commissioner.  All  other  orders  of  the  Registrar  must  be 
reviewed  by  the  Commissioner,  or,  if  the  matter  has  been  transferred  into  the 
County  Court,  by  the  Judge  of  the  County  Court, 

Ux  parte  Moss  (1),  and  Ex  parte  Bamett  (2),  observed  upon. 

XHIS  was  an  appeal  from  an  order  made  by  Mr.  Begistrar  HUl,  of 
the  Birmingham  Court  of  Bankruptcy,  in  the  bankruptcy  of  Jooepk 
Taylor,  on  the  8th  of  January,  1869. 

The  Begistrar  having  taxed  the  costs  of  Mr.  Burton,  the  Ap- 
pellant, at  £28  178. 10d.j  proceeded  to  indorse  the  allocatur  with 
an  order  for  the  payment  of  the  above  sum.    This  order  waa 

(1)  Law  Rep.  3  CSi.  29.  (2)  Law  Rep.  4  Ch.  68. 
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appealed  from  by  the  creditors'  assignee  as  being  beyond  the  juris-      L.  Jj; 
diction  of  tbe  B^strar.  1669 

On  the  same  day  the  Begistrar,  sitting  as  deputy  for  the  Oom-     jg^^^ 
missioner  (under  the  27th  section  of  the  Bankruptcy  Act,  1849),    ^m*"-  . 
had  made  an  order  for  the  transfer  of  the  matter  to  the  WalsaU     tati!ul 
County  Court;  but  in  the  order  appealed  from  it  did  not  appear       ^^ 
that  the  Begistrar  was  in  that  case  acting  as  Deputy  Commissioner. 
When,  the  appeal  was  called  on  a  preliminary  objection  was  taken 
by  the  Bespondent,  that  the  order  having  been  made  by  the  Be- 
gistrar on  his  own  authority,  the  case  ought  to  haye  been  brought 
before  the  Commissioner,  and  that  no  appeal  lay  to  this  Court. 
Their  Lordships,  therefore,  directed  the  matter  to  stand  over  in 
order  that  the  Appellant  might  get  the  order  amended  by  stating 
that  the  Begistrar  was  acting  for  the  Commissioner,  if  such  was 
the  case. 

On  the  matter  coming  on  again 

Mr.  Everitt^  for  the  Appellant,  stated  that  the  Begistrar  declined 
to  amend  the  order,  considering  that  he  was  acting  on  his  own 
authority. 

Mr.  Barchwelly  for  Mr.  Burton^  renewed  his  objection  to  the 
jurisdiction  of  the  Court  to  entertain  an  appeal  from  an  order  of 
the  Begistrar.  He  referred  to  Ex  parte  Morgan  (1)  and  to  the 
BanknAptcy  Act,  sects.  6,  12,  and  14,  and  the  Bankruptcy  Act^ 
1861,  sects.  14,  52,  and  53. 

Mr.  EverM,  for  the  Appellant : — 

There  is  no  case  distinctly  deciding  that  no  appeal  lies  &om  the 
Begistrar  to  this  Court.  On  the  contrary,  there  are  some  instances 
reported  where  the  Court  has  exercised  this  jurisdiction :  Eos  parte 
Moss  (2);  Ex  parte  Bamett  (3).  The  53rd  section  of  the  Bank- 
ruptcy Act,  1861,  is  the  only  section  which  gives  power  to  the 
Commissioner  to  review  the  orders  of  the  Begistrar ;  and  then 
it  is  only  upon  a  case  stated  by  the  parties  and  certified  by  the 
Begistrar ;  a  course  which  was  not  applicable  to  an  609  parte  order 
like  the  present    There  isalso  an  additional  difficulty  in  this  case, 

(1)  82  L.  J.  (Bkcy.)  61.  (2)  Law  Rep.  3  Ch.  29. 

,  (3)  Law  Rep.  4  Ch.  68» 
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L.  jj.      for  the  matter  has  now  been  transferred  to  the  County  Coart  under 

ig69       the  109th  section  of  the  Banknsptey  Act,  1861,  so  that  the  juris- 

^J*^^     diction  of  the  Oommissioner  is  gone. 
Babnxtt. 

xf TWB.  ®"*  ^-  '^'  Selwyn,  L  J.  :— 
j^^  In  this  case,  when  the  appeal  came  before  us  on  the  former 
occasion,  we  gave  the  Appellant  the  opportunity  of  setting  himself 
right  by  shewing  by  what  authority  the  order  was  made.  .  It  was 
either  made  by  the  Begistrar  sitting  for  the  Oommissioner,  or  on 
his  own  authority.  If  it  was  made  by  the  Begistrar  sitting  for  the 
Commissioner  we  gave  the  Appellant  the  opportunity  of  getting 
that  fact  stated  in  the  order.  This  has  not  been  done,  and  we 
must  therefore  take  it  to  haye  been  made  by  the  Begistrar  on  his 
own  authority,  and  the  question  we  have  to  decide  is,  whether  we 
ought  to  entertain  the  appeal  from  his  order.  The  12th  section  of 
the  Bankruptcy  Act,  1849,  says  that  ^  the  Court"  shall  haye  the 
superintendence  and  control  in  all  matters  in  bankruptcy,  and  it 
is  from  ''the  Court"  that  the  power  of  appeal  is  giyen  to  this 
Court. 

With  respect  to  the  case  of  Esc  parte  Moss  (1),  we  are  informed  by 
the  Begistrar  in  Court  that  the  order,  although  not  so  stated  in  the 
report,  was  made  by  the  Begistrar  sitting  for  the  Commissioner. 
As  to  the  other  case,  Eoi  parte  Bamett  (2),  the  point  was  not 
brought  to  the  attention  of  the  Court ;  for  if  it  had  been,  neither 
the  Lord  Chancellor  nor  I  would  haye  consented  to  hear  the  appeal ; 
for  I  strongly  entertain  the  same  opinion  as  has  been  expressed 
by  the  Lord  Chancellor,  that  we  ought  not  to  constitute  this  Court 
a  Court  of  primary  jurisdiction,  and  that  we  ought  not,  except 
under  yery  special  circumstances,  to  make  orders  without  the  ad- 
yantage  of  a  formal  discussion  and  decision  in  an  inferior  Court. 
The  52Qd  section  of  the  Bankruptcy  Act,  1861,  giyes  the  Begistrar 
power  to  perform  certain  functions ;  and  by  the  53rd  section  any 
party  shall  be  at  liberty  to  take  the  opinion  of  the  Commissioner. 
So  far,  therefore,  from  finding  in  the  Act  any  such  independent 
authority  in  the  Begistrar  as  is  contended  for,  we  find  that  he  i^ 
simply  an  officer  of  the  Commissioner,  and  the  parties  haye  the 
power  at  any  time  of  taking  the  opinion  of  the  Commissioner 
(1)  Law  Eep.  3  CL  29.  (2)  Law  Rep.  4  Cb.  68. 
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during  the  proceedings ;  in  the  same  way  as  if  a  Chief  Clerk  of      L.  jj. 
the  Vice-Chanoellor  makes  an  order  which  is  beyond  his  power  the        i869 
Yice-Chancellor  is  the  proper  person  to  discharge  it^  and  the  appli-    Sxparu 
cation  onght  not  to  be  made  to  the  Court  of  Appeal  Babnett. 

The  only  question  that  remains  is,  whether  the  transfer  of  the  tatlob. 
matter  to  the  County  Court  makes  any  difference.  The  Act  gives  J^ 
the  same  jurisdiction  to  the  County  Court  Judge  as  to  the  Com- 
niission^r.  I^  therefore,  the  case  has  now  been  transferred  to  the 
County  Court,  the  Judge  of  that  Court  has  power  to  discharge  the 
order ;  if  it  has  not  been  transferred  the  power  still  remains  with 
the  Commissioner,  but  there  is  no  ground  for  supposing  that  it  is 
the  duty  of  this  Court  to  exercise  any  such  jurisdiction*  The 
result  is,  that  if  the  Registrar  was  acting  for  the  Commissioner, 
the  Appellant  had  the  opportunity  of  shewing  that  such  was  the 
case,  and  he  has  not  done  so.  If  the  order  was  made  by  the 
B^istrar  on  his  own  authority  he  has  exceeded  his  powers,  and 
the  Appellant  ought  to  have  applied  to  the  Commissioner  or  the 
CSounty  Court  Judge.  In  either  case  this  application  fails,  and 
must  be  discharged  with  costs. 

Sib  G.  M.  Giffard,  L. J. : — 

I  am  of  the  same  opinion.  As  the  order  has  not  been  amended 
so  as  to  shew  that  it  was  made  by  the  Registrar  sitting  as  Deputy 
Commissioner,  we  must  assume  that  it  was  made  by  him  on  his 
own  authority,  and  not  by  the  authority  of  the  Commissioner. 
Under  these  circumstances  I  have  no  hesitation  in  saying  that  the 
appeal  ought  not  to  have  been  brought  here.  I  agree  with  what 
has  been  said  by  the  Lord  Justice,  that  it  is  not  the  duty  of  this 
Court  to  review  orders  of  the  Registrar ;  that  ought  to  be  done 
by  the  Commissioner. 

Solicitor  for  the  Appellant:  Mr.  W.  H.  Duignan,  agent  for 
Messrs.  BuigfUMj  Leuna,  db  Lewis,  WabalL 

Solicitors  for  the  Respondent :  Messrs.  T.  White  &  Sons,  agents 
for  Mr.  F.  M.  Burton,  Wcdsall. 
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Bankruptcy  Ady  1861 — Registered  Deed— Concurrent  Juriadiction — Admi" 


jM.  12^13, 19.  nUtraiion  of  TrwU  qf  Creditor^  Deed. 

The  Court  will  not»  in  ordinary  circmnstances,  entertain  a  suit  for  the 
administration  of  the  trusts  of  a  deed  registered  under  the  Baaderuptcy  Ad^ 
1861. 

The  Inll  alleged  that  the  Defendants,  the  tmstees  of  »  crediton'  deed,  had 
made  large  profits  by  supplying  the  estate  with  goods  while  the  debtor's 
business  was  going  on  under  their  superintendence,  and  that  they  had  made 
large  payments  out  of  the  estate  in  exoneration  of  the  liability  which  they 
themselves  were  under  as  sureties  for  the  payment  of  certain  instalments  by 
the  debtor : — 

Edd  (reversing  the  decision  of  Stuart^  V.O.),  that  these  circumstances  did 
not  take  the  case  out  of  the  general  rule,  the  Court  of  Bankruptcy  having 
sufficient  powen  to  enable  it  to  deal  with  such  questions. 

The  question  whether  the  Court  ought  to  exercise  its  jurisdiction  or  leave 
the  case  to  another  tribunal  may  be  raised  by  demurrer  where  the  facts  suf- 
ficiently appear  by  the  bill ;  and  a  Defendant  is  not  bound  to  wait  to  the 
hearing,  or  raise  the  question  by  motion  to  stay  proceedings. 

A  bill  to  carry  into  execution  the  trusts  of  a  registered  deed  misstated  the 
time  of  registration  so  as  to  make  the  registration  appear  irregular.  A  plea 
stating  the  correct  date^  averring  that  the  provisions  of  the  Act  had  been 
complied  with,  and  submitting  that  the  case  ought  to  be  left  to  the  Court  of 
Bankruptcy,  was  allowed. 

I  TTTS  case  came  before  the  Court  on  two  appeals;  one  by  the 
Defendants  Hwrnaa  Barker  and  John  BramaU,  and  one  by  the 
Defendant  FrecZmoA;  Pouming,  both  against  an  order  of  Vice-Chan- 
cellor  Stuart,  of  the  17th  of  December,  1868,  whereby  two  seyeral 
pleas  pat  in  by  the  Defendants  were  oyerruled  with  oosts  (1). 

(1)  The  Judgment  of  the  Vice-Chan-  quires  some  observation.    Upon  seriooa 

cellor  was  as  follows : —  examination,  and  looking  accurately  at 

^«/.«T^     ^««     -r«  ^r,  ^^^^  ^^  decided  in  the  cases,  there  is 

1868.  Dec.  17.  Sib  J.  Stuabt,V.C.:-  ^^  contrariety  of  decision  at  all.    The 

The  questions  that  have  been  argued  197th  section  of  the  Bankruptcy  Ad, 

in  this  plea  on  the  meaning  of  the  1861,  was  clearly  intended  to  commit 

statute  are  of  very  great  importance,  to  the  Court  of  Bankruptcy  the  admi- 

Various  authorities   have  been  cited  nistration  of  the  property  of  debtors 

and  commented  upon,  and  there  is  an  who  executed  trust  deeds  for  the  benefit 

apparent  want  of  uniformity  in  the  of  their  creditors,  provided  the  solem- 

decisions,  which  has  also  been  com-  nities  and  proceedings  indicated  by  the 

mcnted  upon,  and  which,  I  think,  re-  Act  are  properly  followed.    The  197th 
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The  bill  was  filed  by  St^ohen  Martin,  on  behalf  of  himself  and 
aU  other  the  creditors  of  Jdkn  Parkin  entitled  to  the  benefit  of 
-a  trost  deed  of  the  19th  of  December,  1866 ;  and  it  stated  that 


UJJ. 


«ectioQ  of  the  Act  pats  tnistees  under 
soch'deedfl  upon  the  footing  of  aasigneeB 
for  creditors  in  bankruptcy ;  it  gives  to 
those  trustees  all  the  rights,  and  sub- 
jects them  to  all  the  liabilities  incurred 
by  assignees  in  bankruptcy.  The  duties 
of  assignees  in  bankruptcy  are  well  de- 
fined. If  there  be  nothing  to  be  done 
in  administering  the  property  of  a 
debtor  under  such  a  trust  deed  but 
-what  falls  properly  within  the  province 
of  assignees  in  bankruptcy,  the  Legis- 
lature, I  think,  contemplated  that  the 
administration  of  the  assets  under  such 
a  deed  should  be  entirely  under  the 
Court  of  Bankruptcy.  The  assimilation 
of  the  character  of  trustee  to  that  of 
.assij^iee  is  very  plainly  indicated  by 
the  Act,  but  there  the  Act  stopk  If 
the  trustees  under  a  creditors'  deed 
have  any  duties  or  trusts  to  perform 
which  are  not  within  the  range  of  the 
•duties  of  an  asrignee  in  bankruptcy, 
the  Act  of  Parliament  seems  to  me  to 
have  no  reference  to  such  a  case  at  all, 
and  does  not  seem  to  me  to  have  com- 
mitted to  the  Court  of  Bankruptcy  a 
duty  which  that  Court  could  ill  dis- 
charge, that  is,  of  seeing  in  a  case  of 
unusual  trusts  grafted  on  such  a  deed 
what  shall  amount  to  a  breach  of  trust 
according  to  the  trusts  declared,  or  how, 
in  the  execution  of  those  trusts,  the 
trustees  shall  be  dealt  with  as  to  any 
complaint  of  their  conduct.  Such  mat- 
ters are  foreign  to  the  duty  of  assignees 
in  bankruptcy,  and  it  is  not  easy  to 
conceive  what  good  or  beneficial  pur- 
pose could  have  been  effected  if  the 
Legislature  had  absolutely  committed, 
no  matter  what  complication  of  trusts 
there  might  be,  the  administration  of 
such  trusts  to  the  Court  of  Bankruptcy. 


The  administration  of  assets,  and  the 
performance  of  certain  trusts  declared 
by  deed,  or  by  writing,  are  entirely 
different  things.  What  takes  place 
upon  the  administration  of  assets  is 
simply  to  collect  the  assets  and  pay  the 
creditors.  These  duties  are  perfectly 
simple,  and  the  Court  of  Bankruptcy, 
as  against  assignees,  or  as  against  trus- 
tees, who  are  placed  in  the  situation  of 
assignees  by  this  enactment^  has  exten- 
sive power  as  to  contndling,  regulatings 
and,  if  necessary,  punishing,  theae  as- 
signees, who  are  officers  of  the  Courts  as 
to  their  conduct  in  the  ordinary  admi- 
nistration of  assets.  But  I  am  not 
aware  that  the  Court  of  Bankruptcy 
has,  or  has  been  supposed  to  have,  any 
of  those  powers  which  this  Court  ex- 
clusively has  of  regulating  the  per- 
formaitoe  of  trusts  declared,  and  of 
administering  trust  property  according 
to  trusts  of  a  more  complicated  kind 
than  simply  the  payment  of  creditors. 
But  even  where  trustees  under  a  deed 
of  this  kind  have  no  more  than  the 
ordinary  duties  of  assignees  in  admi- 
nistering assets  to  discharge,  there  is 
nothing  in  the  Act  of  Parliament  that 
excludes  the  jurisdiction  of  this  Court 
In  the  case  that  occurred  lately,  on 
which  the  Court  of  Appeal  expressed 
its  opinion,  where  the  author  of  a  deed 
of  inspectorship  set  his  inspectoTB  at 
defiance,  kept  possession  of  the  pro- 
perty, interfered  with  their  management 
of  it,  and  obstructed  and  baffled  all  the 
proceedings  for  the  benefit  of  his  credi- 
tors which  the  inspectorship  deed  had 
provided  for,  this  Court  was  appealed 
to,  to  put  the  property  in  medio,  and  to 
protect  it  against  the  misconduct  of  the 
author  of  the  deed.     The  inspectons 


Mastiv 
Pownva, 


358 


CHANCJERY  APPEALS. 


[L.B; 


L.JJ. 

18B9 


Mabtik 
ft. 

POWHING. 


Parkin,  on  the  19th  of  December,  1866,  was  indebted  to  the  Plain- 
tiff  in  the  sum  of  £78  3s.  lid.,  and  was  also  indebted  to  yarioos^ 
other  persons.    It  then  stated  an  indenture,  dated  the  same  19tb 


were  the  Plaintiffs,  the  author  of  the 
deed  was  the  Defendant  There  seems 
to  hare  been  nothing  in  that  deed  be- 
yond the  ordinary  tnist  for  the  admi- 
nistration of  tb.e  property  for  the  benefit 
of  the  creditors,  no  complication  of 
trusts,  no  unusual  duties  imposed 
upon  the  trustees,  nothing  but  a  case 
where  simple  administration  was  all 
that  was  necessary.  But  this  Court, 
having  its  assistance  invoked,  and 
being  asked  to  appoint  a  receiver,  and 
to  interpose  its  authority  against  the 
improper  proceedings  of  the  author  of 
the  deed,  interfered  to  the  extent  of 
appointing  a  receiver.  No  doubt  the 
Court  was  asked  in  that  case  to  per- 
form the  trusts  of  the  deed,  and  the 
appointment  of  the  receivership  upon 
the  jurisdiction  exercised  by  the  Court 
was  an  appointment  of  a  receivership 
for  the  purpose  of  the  performance  of 
the  trust,  the  performance  of  which  by 
this  Court  was  asked  by  the  bill.  In 
my  opinion  that  bill  was  properly  so 
framed,  because  the  Court,  by  its  para- 
mount authority,  exercising  that  juris- 
diction which  seems  to  me  in  no  d^;ree 
properly  to  belong  to  the  Court  of 
Bankruptcy,  and  arming  the  inspector 
with  all  the  authority  and  power  which 
a  receiver  appointed  by  this  Court 
would  have,  is  bound  to  see  that  the 
property  of  which  it  takes  possession 
is  administered  according  to  the  trusts 
which  are  fastened  upon  it.  But  it 
may  very  well  happen  in  the  progress 
of  that  cause  that  this  Court  may  see 
that  the  property  being  safe^  and  pre- 
served by  the  exercise  of  the  jurisdic- 
tion of  this  Court,  the  simple  process  of 
dividing  it  among  the  creditors,  and 
ascertaining  who  are  creditors,  may  be 


more  properly  performed  by  the  Court 
of  Bankruptcy  than  by  this  Court. 
But  upon  that  the  Court  has  as  yet 
pronounced  no  decision;  that  suit  is 
still  pending. 

Kow,  with  that  explanation,  it  seems 
to  me  that  the  decision  in  the  case  of 
Sickes  V.  Otvm  (Law  Hep.  3  Ch.  820> 
is  one  which  has  proceeded  upon  the 
soundest  principles.  It  rejects  the  notion 
of  this  Courtis  jurisdiction  being  in  any 
degree  abridged  by  the  197th  section,  or 
any  of  the  other  sections  of  the  Act  of 
1861.  No  abridgment  of  the  powers  of 
this  Court  is  indicated,  or  is  to  be  col- 
lected from  the  provisions  of  that  Act ; 
but  it  is  certain  that  that  Act  has  pro- 
vided a  jurisdiction,  which  can  only  be 
considered  as  a  concurrent  jurisdiction, 
for  the  purpose  of  the  simple  administra- 
tion of  the  trust  In  a  subsequent  case, 
where  there  seemed  nothing  prayed  for 
by  the  bill,  no  relief  sought  except 
what  was  incident  to  the  simple  admi- 
nistration of  the  property,  no  difiSculties 
stated  by  the  deed,  and  nothing  asked 
of  this  Court  by  the  bill  but  a  simple 
performance  of  that  duty  which  could 
well  be  performed  by  the  Court  of 
Bankruptcy,  the  Court,  finding  nothing 
specially  alleged  in  the  bill  to  induce 
this  Court  to  exercise  that  jurisdiction 
which  might  easily  be  exercised  by  the 
Court  of  Bankruptcy,  refused  to  enter- 
tain jurisdiction,  and  allowed  a  de- 
murrer to  the  bill.  But  it  seems  to 
me  that  it  would  be  a  very  great  mis- 
take if  it  were  supposed  that  by  that 
decision  this  Court  was  to  be  considered 
as  being  held  by  any  Judge  of  this  Court 
to  be  deprived  of  any  part  of  its  pro- 
per jurisdiction  in  the  administiation  of 
trusts. 
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of  December,  1866,  and  made  between  Parkin  of  the  first  part, 
Lewis  Cooke  of  the  second  part,  the  Defendant  Pcuminp  of  the 
third  part,  the  Defendant  Barker  of  the  fourth  part,  the  Defendant 
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LoTd  CoHenhafn,  in  a  case  of  con- 
current jurisdiction  which  arose  hefore 
him,  stated  the  principles  on  which 
tbis.Gonrt  ought  to  act  where  there  is 
a  concurrence  of  jurisdiction.  I  refer 
to  North  Eastern  BaUway  Company  y. 
MarHn  (2  Ph.  758).  In  that  case  there 
was  an  action  at  law  to  recover  the  ha- 
Umoe  of  an  account  There  was  a  bill 
filed  in  this  Court  to  have  the  account 
taken.  The  case  was  one  in  which  there 
was  a  concurrence  of  jurisdiction,  and 
Lord  Cotienham  stated  that  wherever 
there  is  a  concurrence  of  jurisdiction,  and 
this  Court  has  to  decide  which  of  the 
two  jurisdictions  is  to  prevail,  the  con- 
venience of  the  parties  and  the  circum- 
stances of  the  case  must  indicate  what 
the  course  of  the  Court  should  be.  The 
marginal  epitome  of  the  case  is  this : 
**  The  equitable  jurisdiction  in  matters 
of  account  is  concurrent  with  that  of 
Courts  of  Law,  and  no  precise  rule  can 
be  laid  down  as  to  the  cases  in  which 
it  will  be  exercised,  this  Court  reserving 
to  itself  a  large  discretion  upon  the 
subject,  in  the  exercise  of  which  it  will 
pay  due  regard  to  the  nature  of  the 
case  and  the  conduct  of  the  parties,  and 
will  not  restrain  an  action  already  com- 
menced merely  on  the  ground  that,  from 
the  number  and  complexity  of  the  items 
in  the  account,  a  Judge  at  Nisi  Prius 
would  urge  the  parties  to  refer  it."  In 
that  case  Lord  CoUenham  refused  to 
exercise  the  jurisdiction  of  the  Court, 
and  refused  the  motion  for  an  injunction 
to  restrain  the  proceedings  at  law;  and 
he  was  influenced  by  this,  that  the 
action  at  law  had  been  long  commenced, 
and  had  far  proceeded  before  the  bill 
was  filed,  and  that,  by  the  Plaintiffs 
delay  in  applying  to  this  Court,  among 


other  circumstances,  the  convenience  of 
the  case  seemed  to  be  to  allow  the  pro- 
ceedings to  go  on  at  law.  That  case 
shews  that  where  the  question  is  as  to 
concurrent  jurisdiction,  this  Court  must 
be  influenad  by  the  circumstances  of 
the  case  in  exercising  its  discretion. 

As  to  the  pleas  in  this  case,  they 
seem  to  me  to  have  an  incurable  vice. 
The  plea  in  each  case  is  simply  a  plea  of  a 
concurrent  jurisdiction,  which  is  no  plea 
at  all.  It  is  not  a  bar  to  the  proceedings. 
A  plea  of  a  concurrent  jurisdiction, 
stating  some  single  fact  which  would 
settle  the  question  as  to  the  propriety 
of  the  exercise  of  jurisdictiou  by  one 
Court  over  the  other,  might  be  a  good 
plea,  but  a  plea  which  simply  avers, 
as  the  plea  in  this  case  does,  that  the 
Plaintiff  may  apply  to  the  Court  of 
Bankruptcy,  and  that  the  Court  of 
Bankruptcy  could  give  him  a  sufficient 
remedy,  is  not  an  answer  to  a  bill  which 
asks  that  the  jurisdiction  of  this  Court 
may  be  exercised.  It  presents  no  fact 
to  the  Court  upon  which  the  Court  can 
exercise  its  judgment  upon  the  con- 
venience or  propriety  of  the  exercise  of 
its  concurrent  jurisdiction,  and,  there- 
fore, in  the  progress  of  the  litigation  can 
serve  no  good  purpose  whatever,  and 
for  that  reason  alone  it  would  be  my 
duty  to  overrule  these  pleas. 

Mr.  Palmer  asked  for  leave  to  amend 
the  plea ;  but  it  would  be  futile  to  do 
that,  for  this  is  a  case  in  which,  look- 
ing at  the  terms  of  the  Act  of  Parlia- 
ment, and  giving  a  fair  construction 
to  the  arguments  in  support  of  the  plea 
founded  upon  the  Act  of  Parliament,  it 
seems  perfectly  plain  that  the  Court 
cannot  now  decide  that  it  will  not  ex- 
ercise jurisdiction.    This  is  a  case  of  a 
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BramaU  of  the  fifth  part,  and  all  the  creditors  of  Parkin  of  the 
sixth  party  whereby,  after  reciting  that  Parkin  was  unable  to  pay 
his  creditors  in  full,  and  had  proposed  to  pay  them  a  composition 


trust  deed  of  a  very 'unusnal  kind. 
The  relief  prayed  by  the  bill  is  of  a 
kind  which  seems  to  me  wholly  foreign 
to  the  jurisdiction  which  the  Court  of 
Bankruptcy  exercises,  namely  the  col- 
lection and  administration  of  assets. 
This  trust  deed  imposed  upon  the 
trustees  a  duty  as  to  carrying  on  the 
business  of  the  debtor,  and  has  com- 
plicated provisions  for  that  purpose. 
That  is  a  thing  wholly  foreign  to 
the  ordinary  duties'  of  an  assignee ; 
and  this  Act  of  Parliament  in  the 
197th  section,  intended  that  every- 
thing in  a  complicated  trust  of  that 
kind,  the  performance  of  which,  whe- 
ther it  shall  be  properly  performed,  or 
whether  there  be  any  breach  of  trust 
in  the  performance  of  it,  should  be  the 
province  of  this  Court,  and  of  no  other 
Court  that  I  know,  to  decide  upon. 

The  relief  prayed  by  the  bill  is  also 
relief  in  respect  of  matters  not  properly 
cognisable  by  the  Court  of  Bankruptcy. 
What  a  trustee  does,  properly  or  im- 
properly, in  the  execution  of  the  trust, 
is  matter  for  the  consideration  of  this 
Court.  It  is  said  here  that  these  trus- 
tees, to  whom,  by  the  trusts  of  this 
deed,  is  committed  the  duty  of  carry- 
ing on  the  business  of  the  debtor, 
have  themselves  improperly  supplied 
goods  for  the  purpose,  and  have  been 
making  a  profit  on  those  goods,  and 
have  thereby  violated  one  of  the  rules 
of  this  Court  with  respect  to  trustee- 
ship which  this  Court  has  always  ob- 
served. I  know  of  no  principle  and  no 
authority  committed  to  the  Court  of 
Bankruptcy  which  enables  the  Court  of 
Bankruptcy  to  deal  with  that  matter. 
Another  is  perhaps  less  exclusively 
within  the  province  of  this  Court,  but 


seems,  certainly,  properly  within  it — 
a  complaint  that  the  trustees  have 
incurred  debts  in  canying  on  this  busi- 
ness which  they  have  left  unpaid,  and 
have  been  dividing  the  profits  of  the 
business  among  the  previous  creditors, 
leaving  those  persons  with  whom  they 
contracted  debts  for  the  purpose  of 
carrying  on  the  business  still  unpaid. 
I  do  not  say  that  it  would  be  impossible 
for  the  Court  of  Bankruptcy  to  give 
relief  in  a  case  of  that  kind,  but  I  am 
quite  certain  that,  considering  it  in- 
volves questions  as  to  the  due  admi- 
nistration of  this  unusual  trust,  it 
would  not  be  proper  for  this  Court  to 
delegate  to  the  Court  of  Bankruptcy, 
or  any  other  Court,  a  question  of  that 
kind  arising  upon  the  performance  of 
a  trust. 

It  has  been  said  that  in  older  cases^ 
which  have  been  cited,  the  Court  of 
Chancery  has,  as  against  anignees  in 
bankruptcy,  in  the  bankruptcy  jurisdic* 
tion,  and  without  resorting  to  proceed- 
ing by  bill,  sat  aside  sales,  charged 
assignees  with  interest,  and  treated 
them  in  their  character  of  trustees  as 
liable  under  the  bankruptcy  jurisdic- 
tion, in  respect  of  matters  which  would 
seem  more  properly  cognisable  by  the 
Court  of  Chancery.  But  there,  again, 
the  question  is  one  simply  of  conve- 
nience. Kobody  can  doubt  the  power 
of  the  Court  of  Bankruptcy,  or  of  the 
Lord  Chancellor  sitting  in  bankruptcy, 
and  not  exercising  his  equitable  juris- 
diction to  punish  the  assignee,  who  is 
an  officer  appointed  by  him  to  discharge 
certain  well-defined  duties,  and  to  make 
him  account  for  balances  in  his  hands, 
and  to  chaige  him  with  interest  upon 
those  balances.    But  Lord  Chancellors, 
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of  10«.  in  the  pound  by  instalments  of  28.  6d.  each,  ParJcin,  with 
the  Defendant  Barker  as  his  surety  as  to  the  first  instalment,  and 
with  the  Defendant  BramaU  as  his  surety  as  to  the  second  instal- 
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*in  the  exercise  of  their  jurisdictioii  in 
bankruptcy,  where  they  haye  seen  that 
the  oondact  of  the  assignees  involved 
matters  of  breach  of  duty,  and  raised 
questions  as  to  the  extent  of  liability, 
which  would  be  more  conveniently  de- 
cided under  the  equitable  jurisdiction  of 
this  Court,  have  directed  bills  to  be  filed 
for  the  purpose.  The  case  of  Hankey 
▼.  OarraU  (8  Bro.  C.  C.  466),  which 
has  been  referred  to  during  the  argu- 
ment, was  a  case  of  that  kmd.  In  that 
case,  upon  a  petition  in  bankruptcy, 
where  the  question  was  as  to  the  ap- 
plication of  a  joint  and  separate  estate 
of  a  partnership,  where  one  only  of 
the  partners  had  become  bankrupt,  the 
Lord  Chaucellor  thought  the  matter 
was  not  one  that  ought  to  be  dealt 
with  in  the  jurisdiction  in  bankruptcy, 
but  should  be  dealt  with  upon  bill. 
That  is  a  matter  of  discretion  with 
the  Lord  Chancellor.  He  is  to  con- 
sider, as  a  matter  of  convenience,  in 
which  way  the  question  should  be  pro- 
perly decided.  But  when  that  bill 
came  on  to  be  heard  the  wisdom  of 
what  the  Lord  Chancellor  did  became 
perfectly  apparent^  because  it  turned 
out  that  there  had  been  large  sums  of 
money  in  the  hands  of  the  assignees 
employed  for  a  course  of  years  for 
their  own  profit^  and  that  bill  sought 
to  make  them  account  for  those  profits, 
and  the  decree  of  the  Court  made 
them  account  accordingly.  It  is  per- 
fectly plain  that  but  for  the  bill  that 
was  filed,  relief  to  that  extent  could 
not  have  been  properly  given  in  bank- 
ruptcy. Ko  doubt  there  are  cases  in 
which  the  Lord  Chancellor  sitting  in 
bankrupt<7,  has,  without  resorting  to 
the  equity  jurisdiction,  gone  very  far  in 


deciding  questions  that  would 
more  properly  to  fall  under  the  equi- 
table jurisdiction,  that,  for  instance,  of 
setting  aside  a  sale.  But  the  Lord 
Chancellor,  in  not  incumbering  the 
case  with  the  delay  and  expense  of  a 
suit^  only  exeroised  that  jurisdiction  as 
to  setting  aside  the  sale  from  his  para- 
mount authority  in  bankruptcy  over 
the  assignee  as  his  own  ofSoer,  and  from 
the  impropriety  of  the  assignee's  con* 
duct  in  bidding  at  a  sale,  or  interfering 
with  the  due  realization  of  the  property 
by  the  sale,  which  was  to  take  place 
exclusively  in  bankruptcy ;  that  being 
so,  the  Court  dealt  with  it  in  bank- 
ruptcy. 

In  short,  without  going  through  the 
cases  in  detail,  it  may  be  observed  as 
the  result  of  them  all,  that,  as  in  other 
cases  of  concurrent  jurisdiction,  the 
Lord  ChanceUor  in  bankruptcy  has 
been  guided  exactly  by  those  principles 
80  clearly  stated  by  Lord  CoUmham  in 
the  case  that  I  have  cited,  that  is,  con- 
siderations of  convenience  and  expe- 
diency, and  of  that  course  which  was 
best  for  tiie  purposes  of  justice,  and 
would  effect  the  admmiBtration  of 
justice  with  the  least  possible  delay  and 
expense,  in  deciding  in  some  cases  that 
the  jurisdiction  in  bankruptcy  should 
be  extended  to  meet  the  case,  in  other 
cases,  where  that  was  considered  to  be 
inconvenient,  or  not  perfectly  safe^ 
directing  that  a  bill  should  be  filed. 

Here  is  a  case  the  peculiarity  of 
which  seems  to  me  to  shew  plainly 
that  it  would  be  improper  for  this  Court 
to  stop  this  bill,  in  the  present  stage, 
by  any  dilatory  defence,  or  anything 
alleged  in  bar  against  the  exeroise  of 
the  jurisdiction.    What  it  may  be  ex- 
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L.  JJ.  ment,  covenanted  with  the  creditors  to  pay  the  first  instalment  on 
1869  the  Ist  of  April,  1867,  and  the  second  instalment  on  the  Ist  of 
m^^jj  July,  1867 ;  and  by  himself,  without  sureties,  covenanted  for  the 
payment  of  the  third  and  fourth  instalments.  There  was  then  an 
assignment  of  all  Parkings  real  and  personal  estate  to  the  De- 
fendants upon  the  trusts  after  declared;  and  Parkin  covenanted 
not  to  revoke  the  deed,  and  to  carry  on  or  wind  up  his  business 
under  the  superintendence  of  the  trustees,  and  under  their  control 
to  realize  the  assets ;  and  it  was  provided  that  the  trustees  might 
employ  persons  for  effectuating  the  purposes  of  the  deed,  and 
might  draw,  accept,  or  indorse  bills  or  promissory  notes,  and  make 
advances  of  money  in  respect  of  the  business,  and  out  of  the 
moneys  to  be  received  from  the  business,  or  from  the  realization 
of  the  estate,  should  pay  all  expenses  of  the  deed,  and  all  debts 
and  expenses  incurred  in  carrying  on  or  winding  up  the  business, 
and  should  apply  the  surplus  to  satisfying  the  provisions  of  the 
deed,  and,  subject  thereto,  should  hold  the  same  for  Parkin,  his 
executors  and  administrators ;  and  various  other  powers  of  manage- 
ment were  given  to  the  trustees.  The  deed  also  provided,  that 
if  all  the  instalments  were  duly  paid  the  trustees  should  assign 
the  residue  of  the  estate  to  Parkin  discharged  from  all  claims 
of  the  creditors ;  but  if  any  of  the  instalments  were  not  duly 
paid,  the  trustees  were  to  realize  the  estate,  and  divide  the  net 
proceeds  rateably  among  the  creditors ;  and  it  was  declared  that 
the  deed  was  intended  to  operate  as  an  inspectorship  and  compo- 
sition deed  executed  by  a  debtor  under  the  Bankruplcy  Ad,  1861, 
and  that  all  questions  relating  to  it  should  be  decided  according  to 
the  provisions  of  that  Act. 

The  deed  was  executed  by  Parkin  and  the  Defendants,  and  was 
assented  to  by  the  requisite  majority  of  creditors,  and  the  other 


pedient  to  do,  how  far  the  Court  may  whether  the  doors  of  this  Gotut  should 

think  that  the  jurifidiction  in  hank-  be  shut  against  this  Plaintiff  or  not    I 

ruptcy  may  be  resorted  to  in  the  ad-  am  decidedly  of  opinion  that  nothing 

ministration  of  this  estate  in  any  sub-  has  been  alleged  in  this  plea,  or  repre- 

sequent  stage,  as  in  the  case  of  Riches  sented  in  the  coarse  of  tiie  argument, 

V.  Owen  (Law  Rep.  3  Ch.  820),  it  is  that  would  justify  me  in  making  any 

not  necessary  now  to  decide.    AH  that  other  order  than  to  overrule  this  plea 

I  am  called  upon  to  decide  now  is,  with  costs. 
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reqnisiteB  of  the  192nd  section  of  the  Bankruptcy  Ad,  I86I9  were  L.  JJ. 
complied  with ;  and  it  was  duly  registered  on  the  11th  of  January,  i8C9 
1867*  but  was  incorrectly  stated  in  the  bill  to  have  been  registered  mabtik 
on  the  9th  of  October,  1867.  The  bill  proceeded  to  state,  that 
after  the  execution  of  the  deed  Parkin  continued  to  carry  on  his 
business  of  merchant  and  manufacturer  under  the  superintendence 
of  the  Defendants,  and  that  the  first  and  second  instalments  of  the 
composition  were  paid  on  or  shortly  after  the  dates  when  they 
became  due,  but  that  the  money  required  for  paying  them  was 
borrowed  for  the  purpose  by  the  Defendants  from  their  bankers, 
the  Midland  Banking  Companjfy  and  that  the  money  so  borrowed 
was  repaid  by  them  out  of  sums  received  by  them  on  account  of 
the  business  and  in  exoneration  of  the  personal  liability  of  the 
Defendants  Barker  and  BramaU  under  the  trust  deed.  The  bill 
also  stated  other  dealings  by  the  Defendants  with  the  trust  estate, 
and  various  particulars  in  which  the  Plaintiff  alleged  that  they 
had  acted  in  violation  of  the  trusts  and  duties  imposed  upon  them 
by  the  trust  deed,  particularly  that  Barker  and  BramaU  supplied 
the  trust  estate  with  large  quantities  of  goods  while  the  debtor's 
business  was  being  carried  on  under  the  superintendence  of  the 
Defendants,  and  made  large  profits  thereby,  and  it  prayed  in  effect 
that  the  trusts  of  that  deed  might  be  executed  and  the  trust  estate 
administered  by  the  Court 

In  consequence  of  the  misstatement  in  the  bill  as  to  the  date  of 
registration,  from  which  it  appeared  that  the  registration  did  not 
take  place  within  the  twenty-eight  days  allowed  by  tlie  Act  of 
1861,  and  which  misstatement,  it  appeared,  was  occasioned  by  a 
misprint,  the  Defendants  were  advised  that  they  could  not  safely 
demur  to  the  bill,  and  they  accordingly  filed  the  pleas  overruled 
by  the  order  under  appeal.  These  pleas  were,  mutatis  mutandie^ 
in  the  same  form,  they  gave  the  correct  date  of  registration,  and 
stated  that  all  the  requisites  of  the  Act  were  complied  with  in 
respect  of  the  deed,  and  averred  that  the  deed  accordingly  became 
a  binding  deed  upon  all  the  creditors  of  Parkin,  so  that  the 
debtor  and  all  his  creditors  and  the  trustees  were  subject  to  the 
jurisdiction  of  the  Court  of  Bankruptcy,  and  had  the  benefit  of, 
and  were  liable  to,  all  the  provisions  of  the  Bankruptcy  Ad,  in  the 
same  manner  as  if  the^  debtor  had  been  adjudged  a  bankrupt,  and 
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ii.JJ.      the  creditors  had  proved,  and  the  trustees  had  been  appointed 
1869       creditors*  assignees,  following  the  words  of  the  197th  section;  and 
Mabtin      they  oonduded  with  the  ayerment  and  submission  that  this  Court 
PowKiKG.    <^^g^t  ^ot  ^  entertain  jurisdiction  of  the  matters  mentioned  in 
-^       the  bill,  and  that  the  Plaintiff  could  have  a  complete  and  effec- 
tual remedy  in  the  Court  of  Bankruptcy,  to  which  he  ought  to 
appeal. 

>    Mr.  J",  jff.  Palmer,  Q.C.,  and  Mr.  Ince,  for  Pawning : — 

Ben  V.  Bird  (1)  is  distinct  in  our  favour.  Ocihworthy  v.  Bwr- 
rant  (2)  helps  us.  When  the  Court  has  interfered  as  to  roistered 
deeds,  it  has  only  been  in  a  way  ancillary  to  the  administration  of 
the  trusts  :ii«6A^v.  Owen{^)\  In  re  Priee's  Trust  Deed  (4);  Ex  parte 
Morgan  (5).  It  is  the  policy  of  the  bankrupt  law  to  have  business 
administered  by  local  Courts,  and  this  will  be  wholly  defeated  as 
regards  creditors'  deeds  if  this  Court  takes  on  itself  to  administer 
the  trusts :  Ex  parte  Cox  (6) ;  Thompson  v.  Derham  (7) ;  Preston 
v.*  Wilson  (8);  Layeock  v.  Johnson  (9);  Wearing  v.  Ettis  (10); 
Dyson  v.  Sornby  (11).  No  relief  is  sought  here  which  could  not 
be  obtained  under  the  jurisdiction  in  bankruptcy  :  Ex  parte 
James  (12).  The  plea  is  good  in  form :  Beames  on  Pleas  (13) ; 
NewUmd's  Chancery  Practice  (14). 

Mr.  Greene,  Q.C.,  and  Mr.  In^e,  for  Barker  and  BramaU,  referred 
to  Hankey  v.  Oarratt  (15),  and  Ex  parte  Latvrence  (16). 

Mr.  Wickens,  and  Mr.  BvsseU  Bdberts,  for  the  Plaintiffs : — 

This  Court  has  always  refused  to  give  up  its  jurisdiction  on  the 
mere  ground  that  concurrent  jurisdiction  has  been  given  to  another 
Court.  If  the  Act  had  intended  to  exclude  the  jurisdiction  of  this 
Court,  there  would  have  been  words  shewing  it.  The  argument 
from  inconvenience  goes  for  nothing,  unless  some  special  incon* 

(1)  Law  Rep.  6  Eq.  635.  (9)  6  Hare,  199,  210. 

(2)  2  D.  F.  &  J.  466.  (10)  6  D.  M.  &  G.  596. 

(3)  Law  Rep.  3  Ch.  820.  (11)  7  Ibid.  1. 

(4)  Ibid.  6  £q.  460.  (12)  8  Yes.  337. 

(5)  1  D.  J.  &  S.  288,  305,  806.  (13)  Page  325. 

(6)  31  L.  J.  (Bkqr.)  49.  (14)  Vol.  ii.  p.  181. 

(7)  1  Hare,  368.  (15)  3  Bro.  C.  a  456. 

(8)  5  Ibid.  185, 192.  (16)  1  D.  J.  &.  S.  307. 
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venience  be  shewn,  for  there  is  always  inconvenience  in  having 
concurrent  jurisdictions.  There  was  an  inconvenience  when  the 
Court  of  Exchequer  had  concurrent  jurisdiction  in  Equity  with 
this  Court.  Pownwo. 

[The  Lord  Justice  Sblwtn: — Suppose  a  bill  was  filed,  and 
then  proceedings  taken  in  the  Court  of  Bankruptcy,  would  this 
Court  restrain  them  ?] 

Tes ;  the  Court  which  first  obtains  seisin  of  the  matter  must 
retain  it.  Under  these  trust  deeds  many  cases  must  arise  with 
which  the  Court  of  Bankruptcy  cannot  deal.  For  instance,  a  trustee 
is  entitled  to  indemnity  from  his  ceriuis  que  irtui,  as  is  strongly 
illustrated  in  the  Qerman  Mining  Companffs  Case  (1). 

[The  Lord  Justice  Giffabd  : — That  is  an  argument  in  favour 
of  giving  full  effect  to  the  words  in  sect.  197,  which  tend  to  place 
the  trustees  in  the  same  position  as  assignees ;  for  it  would  be  a 
very  strong  thing  to  enable  a  majority  to  impose  on  a  minority 
such  a  liability  as  that  enforced  in  the  case  of  the  Qerman  Mining 
Company^ , 

Negative  words  cannot  be  imported  into  the  Act  so  as  to  take 
away  the  jurisdiction  of  the  Court:  Odbuforthy  y.  Durrani  (2). 
The  plea  does  not  aver  want  of  jurisdiction  in  this  Court ;  neither 
does  it  allege  that  another  Court  has  seisin  of  the  matter :  MUford 
on  Pleading  (3). 

[The  Lord  Justice  Selwyn  : — ^Is  not  the  question  really  this, 
whether,  if  the  date  of  registration  had  been  correctly  stated  in  the 
bill  the  Defendants  could  have  demurred  7] 

We  contend  that  it  is  not  a  good  ground  of  demurrer,  that  the 
Court  might,  at  the  hearing,  decline  to  exercise  its  jurisdiction. 
We  say,  further,  that  there  is  no  reason  why  the  Court  should  not 
administer  the  trusts  of  these  deeds,  for  which  it  has  more  perfect 
machinery  than  the  Court  of  Bankruptcy  has :  Tucker  v.  Eema- 
man  (4) ;  Forshaw  v.  MoUram^  before  Yice-Chancellor  Sbuarty 
June  13, 1867. 

(1)  4  D.  M.  &  a.  19.  (3)  Page  262,  5th  Ed. 

(2)  2  D.  F.  &  J.  436.   ^  (4)  4  D.  M.  &  G.  395,  403." 
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U  JJ.  [The  Loud  Justice  Gifpabd  :— In  that  case  there  was  a  partner 

1S69  outside  the  deed.] 

j^^j;^  [Venning  t.  Lhyd  (1)  was  also  referred  to  by  the  Court.] 

Pow^jao.  jjj.  J  JJ  p^,^^  in  reply 


Feb.  19.    Sib  C.  J.  Selwyn,  L.J.  :— 

The  judgment  I  am  about  to  deliver  is  the  judgment  of  the 
Court. 

[His  Lordship,  after  stating  the  &ctB  of  the  case  in  nearly  the 
same  words  as  they  are  given  above,  continued : — 1 

Some  formal  objections  have  been  taken  in  argument  to  these 
pleas,  but  we  think  that  there  is  no  just  ground  for  such  objections, 
and  that  the  effect  of  the  pleas  is  simply  to  correct  the  mistate- 
ment  in  the  bill  as  to  the  date  of  the  registration  of  the  deed,  and 
to  place  the  parties  in  the  same  position  in  which  they  would  have 
been  if  that  date  had  been  correctly  stated,  and  as  if  the  substan- 
tial question  which  we  have  now  to  decide  had  been  raised  by 
demurrer ;  and  we  think  that  the  averment  and  submission  with 
which,  as  we  have  already  stated,  the  pleas  conclude,  cannot  be  held 
to  be  informal  so  as  to  vitiate  the  pleas.    Lord  Bedesddle  says  (2) : 
**  It  sometimes  happens  that  a  bill  which,  if  all  the  parts  of  the  case 
were  disclosed,  would  be  open  to  a  demurrer,  is  so  artfully  drawn 
as  to  avoid  shewing  upon  the  face  of  it  any  cause  of  demurrer.    In 
this  case  the  Defendant  ia  compelled  to  resort  to  a  plea  by  which 
he  may  allege  matter  which,  if  it  appeared  on  the  face  of  the  bill, 
would  be  good  cause  of  demurrer.    For  in  many  cases,  what  is 
a  good  defence  by  way  of  plea  is  also  good  as  a  demurrer,  if  the 
facts  appear  sufficiently  by  the  bill."    It  was  also  argued  that  the 
question  raised  by  this  submission  was  one  which  could  not  be 
properly  raised  by  demurrer  or  plea,  but  that  it  was  a  question  for 
the  hearing  of  the  cause,  or  for  a  motion  to  stay  proceedings  in  the 
suit    We  think,  however,  that  where  all  the  material  fietcts  are 
stated  on  the  pleadings,  whether  upon  a  bill  alone,  or,  as  in  this 
case,  upon  a  bill  with  a  necessary  addition  and  correction  supplied 

(1)  1  D.  P.  &  J.  193.  (2)  Mitt  PI  p.  265,  5th  Ed. 
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\)j  a  plea»  and  where  a  Defendant  is  willing  to  admit  the  facts       L.  jj. 
thus  stated,  it  is  competent  for  him  to  take  the  opinion  of  the       i869 
€ourt  at  the  earliest  opportunity,  either  by  demurrer  or  plea,  upon     martdt 
the  question  of  the  propriety  of  the  Court's  entertaining  the  suit, 
and  that  he  is  not  bound  to  wait  until  the  hearing  of  the  cause, 
nor  to  move  to  stay  proceedings. 

Passing,  then,  to  what  is  the  substance  of  the  case,  we  have  to 
decide,  first,  whether,  in  the  case  of  a  trust  deed  registered  imder 
the  provisions  of  the  Bankruptcy  Act,  1861,  this  Court  ought  to 
entertain  a  suit  for  the  execution  of  the  trusts  of  the  deed  ?  and, 
secondly,  whether,  if  the  Court  would,  under  ordinary  circum* 
stances,  decline  to  entertain  such  a  suit,  the  circumstances  of  this 
case,  or  the  provisions  of  this  deed,  are  so  peculiar  and  exceptional 
as  to  induce  the  Court  to  entertain  it  ? 

With  respect  to  the  first  question,  it  has  been  correctly  stated 
by  the  Bespondents'  counsel  that  before  the  Bcmkruptey  Aet^  1861, 
this  Court  habitually  exercised  jurisdiction  over  composition  deeds 
and  trust  deeds  for  the  benefit  of  creditors  in  the  same  manner  as 
over  other  trusts ;  and  in  Biehes  v.  Owen  (1),  which  was  a  case  of 
a  deed  registered  under  the  Act  of  1861,  the  Court  appointed  a 
receiver,  but  in  that  case  the  deed  was  a  deed  of  inspectorship,  the 
Plaintiffs  were  the  trustees  of  the  deed,  and  were  suing  the  insolvent 
debtor  for  the  purpose  of  enforcing  the  deed  against  him,  and  the 
interference  of  the  Court  was  limited  to  the  appointment  of  a 
receiver  for  the  protection  of  the  property ;  and  we  have  not  been 
iieferred  to  any  case,  nor  do  we  think  that  any  case  can  be  found,  in 
which  the  Court  has  entertained  a  suit  for  the  administration  of 
the  trusts  of  a  deed  registered  under  the  Act,  and  in  BeU  v; 
Bird  (2)  the  Court  refused  to  entertain  such  a  suit 

The  Act  of  1861  has  placed  the  trust  deeds  registered  under  its 
provisions  in  a  position  widely  differing  from  that  occupied  by 
composition  deeds  and  trust  deeds  for  the  benefit  of  creditors 
under  the  old  law ;  for  by  the  Act  of  1861,  if  the  proper  majority 
of  creditors  be  obtained,  and  the  other  requisites  be  observed,  the 
deed  becomes  binding  on  the  minority  in  the  same  manner  as  if 
they  had  executed  the  deed  (sect.  192);  and  the  197th  section 
gives  to  the  deed  effects  similar  to  those  of  an  adjudication  of 
(1)  Law  Bep.  8  Ch,  820.  (2)  Law  Hep.  6  [Bq.  635. 
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L.  JJ.  bankruptcy,  and  proyides  that  the  debtor,  the  creditors  who  exe* 
1869  cute,  assent  to,  or  are  bound  by  the  deed,  and  the  trustees,  shall,  in 
^[2btin  ^^  matters  relating  to  the  estate  and  effects  of  the  debtor,  be  sub- 
ject to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  have  the 
benefit  of  and  be  liable  to  all  the  provisions  of  the  Act»  and  that  the 
creditors  and  trustees  shall  have  the  same  '^  powers,  rights,  and 
remedies  "as  creditors  or  assignees  in  bankruptcy,  and  thaf  ex- 
cept where  the  deed  shall  expressly  provide  otherwise,"  the  Court 
of  Bankruptcy  shall  determine  all  questions  arising  under  the 
deed  according  to  the  law  and  practice  of  bankruptcy,  and  shall 
have  power  to  make  and  enforce  all  such  orders  as  it  might  have 
made  if  the  debtor  had  been  adjudged  bankrupt^  and  his  estate 
were  administered  in  bankruptcy. 

The  powers  confided  to  the  Court  of  Bankruptcy  by  the  Act  are 
very  large,  and  afford  to  it  ample  means  for  correcting  any  abuses 
which  may  occur  in  the  administration  of  the  estates  of  bankrupts. 
By  sect.  1  of  the  Act  of  1861,  it  is  enacted  that  the  Court  of  Bank- 
ruptcy  shall  have,  for  the  purposes  of  that  Act,  all  the  powers  of 
the  Superior  Courts  of  Law  and  Equity ;  and  by  the  136th  section, 
the  Court  is  empowered  to  determine  all  disputes  between  assignees 
and  creditors,  or  any  of  them,  or  between  any  persons  claiming 
under  a  trust  deed  relating  to  any  bankrupt's  or  debtor's  estate, 
and  to  summon  and  examine  upon  oath  the  official  or  creditors' 
assignee,  trustee,  or  any  other  person  whomsoever,  as  to  any  matter 
relating  to  the  bankruptcy  or  trust  estate,  and  to  give  such  direc- 
tions and  make  such  orders  as  to  the  Court  shall  seem  just  and 
expedient,  and  to  award  costs  personally,  or  in  any  other  manner, 
against  the  official  or  creditors'  assignee,  trustee,  or  any  other  per- 
son. We  may  also  refer  to  the  very  extensive  power  given  to  the 
Court  of  Bankruptcy  by  the  120th  section  of  the  Bankru;pl  Lauf 
Consolidation  Act  of  1849  for  summoning  before  it  any  person 
known  or  suspected  to  have  any  of  the  estate  of  the  bankrupt  in 
his  possession,  or  who  is  supposed  to  be  indebted  to  the  bankrupti 
or  to  be  capable  of  giving  information  concerning  the  property  or 
business  of  the  bankrupt,  and  for  enforcing  the  production  of  books 
and  documents,  and  compelling  by  warrant  the  attendance  of  p^^' 
sons  summoned. 
The  policy  of  the  law  of  bankruptcy  adopts  the  principle  of  the 
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local  administration  of  the  estates  of  bankrupts  by  means  of  district    '  L.  J  J. 
Courts,  and  this  policy  is  recognised  in  the  latest  Act  on  the  sub-        ISQO 
ject,  the  Bankruptcy  Amendment  Act,  1868,  s.  8,  which  came  into     mabtin 
operation  after  the  bill  in  this  case  was  filed,  but  which  is  incor-    powyiN-G. 

porated  with  the  Bankruptcy  Act,  1861-     The  practice  of  this        

Court  has  been  uniform  in  refusing  to  interfere  with  the  juris- 
diction of  the  Court  of  Bankruptcy.  Thus,  in  the  case  of  Wearing 
T.  ESiB  (1),  Lord  OranuHnih,  in  deciding  that  a  bill  in  Equity  in 
respect  of  the  surplus  real  property  of  an  insolyent  could,  under 
the  circumstances,  be  sustained,  guards  himself  in  coming  to  that 
conclusion  by  saying :  ^'I  certainly  should  not  have  done  so  had  I 
not  been  perfectly  satisfied  that  I  do  not  in  the  slightest  degree 
intrench  upon  the  doctrine  of  any  of  the  cases  laying  down  this 
proposition,  which  ought  to  be  the  pole-star  to  guide  us  in  questions 
of  this  sort,  namely,  that  this  Court  has  nothing  whatever  to  do 
with  respect  to  the  distribution  of  the  property  of  a  bankrupt  or 
insolvent,  the  jurisdiction  in  which  matters  has  by  the  Legislature 
been  transferred  to  the  Court  of  Bankruptcy  or  the  Insolvent 
Debtors'  Court" 

Again  in  the  case  of  Dyson  v.  Hornby,  Lord  Justice  Turner 
says  (2):  ''The  Legislature  has  created  the  Insolvent  Debtora' 
Court  for  the  purpose  of  administering  the  estates  of  insolvents, 
has  provided  for  the  vesting  of  their  estates  in  their  assignees,  for 
the  payment  of  their  debts,  and  for  the  revesting  in  them,  or  those 
claiming  under  them,  of  the  surplus,  if  any,  of  their  property  through 
the  medium  of  that  Court ;  and  I  scarcely  know  anything  which,  in 
my  judgment,  would  be  more  mischievous  than  for  this  Court  to 
interfere  with  the  jurisdiction  thus  created  by  the  Legislature.  If 
this  Court  were  to  interfere  as  to  the  surplus  it  could  hardly  stop 
short  of  ascertaining  whether  there  was  a  surplus  or  not,  and  then 
there  would  follow  an  examination  of  all  the  property  of  the  insol- 
vent, and  an  inquiry  as  to  each  of  his  debts,  without  the  powers 
which  the  Legislature  has  given  to  the  Insolvent  Court  for  the 
purpose  of  such  examination  and  inquiry." 

The  principles  thus  enunciated  are,  we  think,  applicable  to  the 
case  of  trust  deeds  under  the  Act  of  1861.    The  trustees  of  such 
deeds  are,  as  we  have  seen,  placed  in  the  position  of  creditors'  as- 
(1)  6  D.  M.  &  G.  COC.  (2)  7  D.  M.  &  G.  7. 
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L.  JJ.      signeeSy  their  office  is  to  secure  the  due  payment  of  the  compositioik 
1869        agreed  upou^  or  the  proper  distribution  of  the  debtor's  estate,  ac» 

jou^^  cording  to  the  law  and  practice  of  Bankruptcy,  being,  in  fact,  sub- 
stituted for  the  ordinary  machinery  of  the  Court  of  Bankraptcy, 
and  they  are  made  by  the  Act  directly  amenable  to  the  jurisdiction 
of  that  Court 

There  may  be  cases  (of  which  Biehes  v.  Owen  (1)  is  an  example) 
in  which  it  may  be  right  for  this  Court  to  exercise  its  jurisdiction 
notwithstanding  the  registration  of  a  trust  deed  under  the  Act  of 
1861,  but  we  think  it  was  not  intended  by  the  Legislature  that  this 
Court  should,  under  ordinary  circumstances,  entertain  a  suit  for  the 
administration  of  the  trusts  of  such  a  deed,  and  that  it  would  be 
contrary  to  the  principles  and  practice  of  this  Court  to  do  so.  The 
Court  would  otherwise  be  involved  in  the  very  difficulties  which  havfr 
been  pointed  out  by  Lord  Cramoorth  and  by  Lord  Justice  Turner, 
and  would  be  undertaking  the  administration  and  distribution  of 
the  debtor's  estate  without  those  extensive  powers  to  which  we  have 
akeady  alluded,  and  which  have  been  given  to  the  Court  of  Bank- 
ruptcy for  the  purpose,  but  which  the  Court  of  Chancery  does  not 


In  his  judgment  in  the  present  case  the  Yice-Chancellor  Stwirt, 
in  referring  to  the  decision  in  BeU  v.  Bird  (2),  says :  **  Where  no 
relief  was  sought  by  the  bill  except  what  was  incident  to  the 
simple  administration  of  the  property,  no  difficulties  stated  by  the 
bill,  and  nothing  asked  of  this  Court  but  a  simple  performance  of 
that  duty  which  can  well  be  performed  by  the  Court  of  Bankruptcy, 
the  Court,  finding  nothing  specially  alleged  by  the  bill  to  induce 
it  to  exercise  that  jurisdiction  which  might  easily  be  exercised  by 
the  Court  of  Bankruptcy,  refused  to  entertain  jurisdiction,  and 
allowed  a  demurrer  to  the  bill ;"  and  the  Vice-Chancellor  proceeds 
to  say  that  **  Lord  Cotienhamf  in  a  case  of  concurrent  jurisdiction 
which  arose  before  him  (North  Eastern  BaHway  Company  v.  Mar^ 
tin  (3)  ),  stated  the  principles  on  which  this  Court  ought  to  act 
where  there  is  a  concurrence  of  jurisdiction.  In  that  case  there 
was  an  action  at  law  to  recover  the  balance  of  an  account  There 
was  a  bill  filed  in  this  Court  to  have  the  account  taken.    The  case 

(1)  Law  Rep.  3  Ch.  820.  (2)  Law  Rep.  6  Eq.  635. 

(3)  2  Ph.  758. 
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yraa  one  in  which  there  was  a  concurrence  of  jurisdiction,  and  Lord       L.  JJ. 
CcUenham  stated  that  where  there  is  a  concurrence  of  jurisdiction,       18S9 
and  this  Court  has  to  decide  which  of  the  two  jurisdictions  is  to     mabtin 
prevail,  the  convenience  of  the  patties,  and  the  circumstances  of    -^^^I^q 
the  case,  must  indicate  what  the  course  of  the  Court  should  be."  — 

We  conclude  from  these  passages  in  his  judgment  that  the  Vice- 
chancellor  was  of  opinion  that  under  ordinary  circumstances  this 
Court  ought  not  to  entertain  a  suit  for  the  administration  of  the 
trusts  of  a  deed  registered  under  the  Act  of  1861,  and  in  that 
opinion  we  entirely  concur. 

•'  It  remains  for  us  to  consider  the  second  question,  viz.,  whether 
the  circumstances  of  this  case  or  the  provisions  of  this  deed  are 
such  as  to  take  the  case  out  of  what  we,  have  held  to  be  the  ordi- 
nary rule  of  the  Court,  and  such  as  to  induce  the  Court  to  enter- 
tain this  suit.  The  circumstances  relied  on  for  this  purpose  by 
the  Plaintiff  are,  that  the  Defendants  Barker  and  BramaU  supplied 
the  trust  estate  with  large  quantities  of  goods  while  the  debtor's 
business  was  being  carried  on  under  the  Defendants'  superintend- 
ence, and  that,  with  the  privity  and  consent  of  the  Defendant 
Powning,  they  paid  themselves  large  sums  out  of  the  trust  moneys 
in  their  hands  for  the  goods  so  supplied,  and  thereby  made  large 
profits  which  they  were  not  entitled  to  make,  and  that  the  pay- 
ments made  on  account  of  the  first  and  second  instalments  of  the 
composition  in  exoneration  of  the  personal  liability  of  the  Defen- 
dants Barker  and  BramaU  were  improper,  and  the  bill  seeks  to 
have  those  payments,  as  well  as  the  profits  made  by  the  Defen- 
dants, disallowed  in  taking  their  accounts.  But  it  is  clearly  com- 
petent to  the  Court  of  Bankruptcy  to  deal  with  such  transactions, 
and  to  give  the  necessary  relief  either  in  the  case  of  assignees  in 
an  ordinary  bankruptcy,  or  in  the  case  of  trustees  under  .a  trust 
deed,  and  that  Court  would,  of  course,  disallow  any  items  or  sums 
of  money  proved  to  be  improperly  included  in  the  discharge  of  the 
trustees ;  and  the  special  powers  to  which  we  have  already  referred, 
and  particularly  those  of  summoning  and  examining  all  persons 
whomsoever,  are  peculiarly  adapted  to  the  investigation  of  such 
circumstances,  and  to  the  discovery  and  correction  of  any  neglect 
or  misfeasance  on  the  part  of  persons  in  the  position  of  these 
Defendants ;  and  as  the  bill  merely  prays  that  the  trusts  of  the 
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L.  JJ.  deed  may  be  administered,  and  that  an  account  may  be  taken  of 
1869  the  moneys  and  property  reoeiyed  by  the  Defendants,  and  of  their 
-j^i^^^  disposal  thereof,  and  that  in  taking  such  account  the  Defendants 
may  be  disallowed  the  payments  and  profits  to  which  we  have 
alluded,  we  think  that  there  are  no  such  special  or  extraordinary 
circumstances  in  this  case  as  to  take  it  out  of  what  we  conceive  to 
be  the  ordinary  rule  of  the  Oourt^  and,  consequently,  that  the 
second  question  must  be  answered  in  the  negative. 

The  order  of  the  yice-Chancellor  must  therefore  be  discharged, 
and  the  usual  order  made  allowing  the  pleas  with  costs. 

There  wiU  be  no  costs  of  the  appeals,  and  the  deposits  will  be 
returned. 

Solicitors:   Messrs.  Johnson  &  WeatheraUs;  Messrs.   Ashurst, 
Morris,  db  Co, ;  Messrs.  Doyle  dt  Edwards. 


L.JJ,    :  WEBSTER  v.  MANBY. 

]^  Practice — Costs  of  Motions — Application  to  review  Taocation — Ord,  of  17th 

Mard^  18.  ^prU,  1867. 

An  application  to  review  taxation  must  be  made  by  a  summons  in  Cham- 
bers, and  cannot  be  made  on  motion. 

The  usual  rules  as  to  the  costs  of  motions  do  not  always  apply ;  and  where 
one  of  the  parties  is  ordered  to  pay  all  the  costs  of  a  suit  up  to  a  given  time, 
the  costs  of  motions  made  during  that  time  may  be  included  in  the  costs  of 
the  suit. 

Order  of  James,  V.C.,  aflBrmed. 

Benjamin  WEBSTER,  the  Plaintiff  in  this  case,  had  mort- 
gagee! certain  property  to  the  Defendant,  Charles  Manby,  for  £3500. 
In  1865,  Manbff  brought  an  action  against  Webster  for  £3762  prin- 
cipal and  interest  due  on  the  mortgage ;  and  Webster,  in  February, 
1865,  filed  the  original  bill  in  this  suit,  alleging  that  he  had  made 
large  payments  to  one  Bdbinson  as  agent  for  Manby,  and  asking  a 
reconveyance  on  payment  of  the  balance,  and  that  the  action  might 
be  restrained.  Webster  then  obtained  an  injunction  to  restrain  the 
action  until  the  answer  came  in.  The  Defendant  Mariby  filed  his 
answer  denying  the  agency  of  Robinsofh,  and  then  moved  to  dissolve 
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the  injunction,  which  was  dissolved  accordingly.      WAder  then       L.JJ. 
pleaded  to  the  action,  and  paid  £3108  into  the  Court  of  Law.        1869 
Manby  took  this  sum  out  of  Court,  and  replied  in  the  action  that    wmteb   ' 
the  sum  was  not  sufficient    The  action  was  proceeded  with,  and 
at  the  trial  a  verdict  was  given  for  Webster^  the  PlaintifT  in  Equity, 
who  was  considered  to  have  established  the  agency  of  Bobinson. 
Webster  then  amended  his  bill,  stating  these  facts,  and  the  suit  came 
to  a  hearing ;  accounts  were  directed,  and  Webster  was  found  to  have 
paid  into  Court  £60  too  much. 

The  suit  then  came  on  to  be  heard  on  further  consideration  be- 
fore the  Vice-Chancellor  Qiffard,  who  on  the  7th  of  July,  1868, 
made  an  order  for  reconveyance  by  IfonZ^,  and  payment  by  him 
of  the  £60 ;  Wdtster  to  pay  the  costs  of  the  suit  up  to  the  time  of 
the  payment  into  Court ;  no  costs  from  that  time  up  to  the  first 
hearing ;  Manby  to  pay  the  subsequent  costs. 

On  taxation  the  Master  allowed  to  Maribyy  as  part  of  the  costs  of 
suit  payable  by  WAster,  costs  of  the  motion  for  the  injunction,  and 
Manby  s  costs  of  the  motion  to  dissolve. 

WAster  moved  before  the  Vice-Chancellor  James  for  a  declaration 
that  these  costs  ought  not  to  have  been  allowed,  and  that  the  matter 
might  be  referred  back  to  the  Master. 

The  Vice-Chancellor  James  was  of  opinion  that  the  Taxing 

*  Master  was  right,  and  refused  the  motion  with  costs.     WAster 

now  renewed  the  motion  before  the  Lords  Justices  by  way  of 


Mr.  FeaTs<mj  Q.C.,  and  Mr.  Ourrey^  for  the  Defendant,  took  a 
preliminary  objection,  that  by  the  Order  of  the  17th  of  April,  1867, 
rule  3,  all  such  applications  must  be  made  by  summons  in  Cham- 
bers, and  that  the  original  motion  before  the  Vice-Chancellor  was 
therefore  wrong. 

Mr.  Dmee,  Q.C.,  and  Mr.  Toumsend,  for  the  Plaintiff;— 

At  all  events,  we  are  not  wrong  now,  as  we  are  appealing  by 
motion  against  an  order  made  on  motion.  If  the  objection  is  good, 
then  wo  appeal  against  the  order  of  the  Vice-Chancellor,  who  ought 
not  to  have  heard  the  motion  upon  the  merits. 

As  to  the  merits,  the  costs  in  these  motions  ought  to  be 
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L.  J  J.      governed  by  the  regular  roles  as  to  costs  of  motions :  DamidTt 

1869       Chancery  Practice  (1).    If  success  is  to  be  the  test^  then  we  daim 

WEBsnB     the  costs,  at  all  eyents,  of  the  first  motion.     It  is  trae  that  the 

Majtbt      Defendant  succeeded  on  the  motion  to  dissolve,  but  then  it  was 

opon  his  answer,  the  case  made  ont  by  which  was  afterwards 

decided  to  have  failed,  and  therefore  the  injunction  was  right  If 
the  Defendant  has  the  costs  of  his  motion  to  dissolve  as  costs  in  the 
cause,  we  ought  to  have  the  costs  of  ours,  as  we  succeeded  in  ours : 
Stevens  v.  Keaiing  (2),  on  which  the  Taxing  Master  relied,  was  a 
patent  case,  which  is  peculiar  as  to  costs. 

Sib  0.  J.  Selwtn,  L.  J. : — 

Our  opinion  coincides  with  that  of  the  Taxing  Master  and  of  the 
learned  Yice-Chancellor.  The  case  of  Sevens  v.  EeaUng  may 
not  be  precisely  in  point,  but  is  an  authority  to  shew  that  the  rules 
laid  down  by  Sir  /.  Leach  are  subject  to  exception  in  some  cases, 
and  the  question  is,  whether  this  is  one  of  them.  The  suit  asked 
to  have  the  action  restrained,  and  for  discovery ;  an  injunction  was 
obtained  and  afterwards  dissolved.  Now,  assuming  for  the  sake  of 
argument  that  the  Plaintiff  had  been  in  the  wrong  throughout, 
then  could  it  be  said  that  he  otight  not  to  be  ordered  to  pay  the 
costs  of  these  two  motions,  and  would  not  this  constitute  an  excep- 
tion to  the  rules  ?  The  question  is,  whether  in  this  case,  where  the  * 
Plaintiff  has  not  been  in  the  wrong  throughout,  but  has  to  pay 
costs  up  to  a  certain  day,  a  different  rule  ought  to  prevail  These 
two  motions  were  made  during  the  period  as  to  which  the  Plaintiff 
has  to  pay  the  costs,  and  if  he  was  not  then  exactly  in  the  wrong 
he  must  be  considered  in  the  same  position  as  if  he  had  been  in 
the  wrong.  I  think  that  the  Yice-Chancellor  was  quite  right  in 
his  decision. 

As  to  the  preliminary  objection,  I  will  express  my  opinion,  though 
we  do  not  decide  the  case  upon  it.  The  Order  says  that  such  appli- 
cations shall  be  made  by  summons,  and  it  is  argued  that  this  Order 
has  been  disregarded  by  the  present  Appellant,  who  made  his 
application  to  the  Yice-Chancellor  in  Court  It  is  true  that  this 
is  a  motion  to  discharge  an  order  made  on  a  motion,  but  I  cannot 
agree  with  Mr.  Druce  in  his  contention  that  where  a  person  has 
(1)  Page  1261.  ^  (2)  1  Mac.  &  G.  659. 
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two  grounds  of  opposition,  and  relying  on  both  has  obtained  an      L.  JJ. 
order  npon  one,  he  must  be  considered  to  have  acquiesced  in       18G9 
disregarding  the  other ;  and  if  it  was  necessary  to  decide  upon    web^vb 
the  preliminary  objection  I  should  have  decided  against  the  Ap- 
pellant. 

Sib  G.  M.  Giffaed,  L  J. : — 

I  am  of  the  same  opinion.  Stevens  y.  Keating  (1)  shews  that  the 
general  rules  are  subject  to  exceptions,  and  the  only  question  is, 
whether  this  particular  case  forms  an  exception.  The  suit  was  a 
suit  for  redemption,  and  the  motion  was  for  an  injunction  to 
restrain  the  Defendant  from  proceeding  at  Law.  The  Defendant 
was  restrained  until  answer.  The  answer  was  put  in,  and  the  in- 
junction was  dissolved.  The  action  went  on,  and  a  verdict  was 
given  for  the  Plaintifif  in  Equity.  The  suit  was  then  proceeded 
with,  and  the  Plaintiff  was  ordered  to  pay  the  costs  of  the  suit  up 
to  a  certain  day  beyond  that  on  which  the  injunction  was  dissolved ; 
therefore  the  usual  rules  as  to  the  costs  of  motions  do  not  apply, 
and  the  Taxing  Master  was  right* 

As  to  the  preliminary  objection,  there  seems  no  doubt  that  the 
question  ought  to  have  been  discussed  upon  summons  in  Chambers. 
This  appeal  motion  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Mr.  W.  S.  Webster. 
Solicitors  for  the  Defendant :  Messrs.  Sharp  dt  Wlilhome. 

(1)  1  Mac.  &  G.  659. 
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UO.  TUKQUAND  ».  MAESHALL. 

1869  ... 

,^y^         Comjpanff — LidbiUty  of  Directors — MisrepreaentcUiona—Bepayment  of  Dividends 

Jan.  13, 15, 16,  -^Losses. 

""^  Though  directors  by  nusrepresenting  the  state  of  a  oompany  caiue  larger 

diyidende  to  be  paid  than  ought  to  have  been  paid,  the  ehareholders  as  a  body 
cannot  make  th^  directors  liable  to  repay  those  dividends. 

The  deed  of  settlement  of  a  banking  company  provided,  that  vhen  one- 
fourth  of  the  capital  was  lost,  the  directors  should  call  a  meeting,  and  the 
^   _  oompany  should  be  dissolved.    Considerably  more  than  one-fourth  of  the 

t(iu  "^^  ^JL^ec.      0Mpitalwaslo6t>anda  meeting  was  called;  at  which  the  shareholders  resolved 
C/yC^Lju^i*^^        ^  continue  tiie  bank.    Further  losses  were  made^  but  no  such  meeting  was 

<•  ^^**^  J5cW,  that  as  the  shareholders  knew  that  the  bank  was  going  on  after  more 

^^  ihan  one-fburth  of  the  capital  was  lost,  the  directors  were  not  liable  for  oon- 

tinuing  the  bank« 

The  directors  of  a  banking  oompany  are  not  liable  to  the  company  for  in- 
cluding in  their  accounts  as  good,  debts  which  were,  in  fact,  bad,  unless  they 
can  be  fixed  with  knowledge  of  the  fact. 

Where  tiie  directors  had  misrepresented  the  state  of  the  oompany,  each 
shareholder  might  have  his  remedy  against  them  at  law ;  but  the  whole  body 
of  shareholders  could  not  maintain  a  suit  in  equity  to  recover  the  money 
which  they  had  lost  from  the  directors. 

A  bill  seekulg  to  make  the  directors  liable  for  misrepresenting  the  value  of 
the  assets  of  a  company,  alleged  that  they  had  included  amongst  the  assets  as 
good  a  sum  advanced  by  them  to  a  director  who  had  died  insolvent  and  without 
having  repaid  the  sum ;  and  the  bill  prayed  that  the  Defendants  might  be 
declared  liable  for  allowing  directors  and  others  to  overdraw  their  accounts : — 

EAd^  that  on  such  a  bill,  the  directors  could  not  be  made  liable  for  the  sum 
80  advanced  and  lost,  on  the  ground  that  it  had  been  improperly  advanced. 

Decree  of  the  Master  of  the  Rolls  reversed. 

1  TTTfi  was  a  salt  by  WxHiam  Turquand,  the  official  liquidator  of  the 
BerefordBkire  Banking  Company ^  suing  on  behalf  of  the  company^ 
but  indemnified  by  Mr.  Skey^  a  large  shareholder,  and  it  sought  ta 
render  the  directors  of  the  company  liable  for  losses  incurred  by 
the  oompany. 

The  oompany  was  established  in  1836,  with  a  deed  of  settlement 
pioyiding,  by  the  108th  clause,  that  the  company  should  stop  when 
one-fourth  of  the  capital  was  lost,  and  proriding  for  the  mode  in 
which  advances  were  to  be  made  to  directors ;  and  by  the  27th 
clause  the  company  was,  in  certain  cases,  compelled  to  purchase 
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the  abares  of  deoeaaed  or  insolTeiit  aharehcddera.    The  material       l^  0. 
daoaea  are  aet  out  at  length  in  the  report  of  the  ease  before  the        1869 
Haaterof  the  Bella  (1).    Inl840itwa8diaooY6red  thatalargepor-    Tubquahp 
tion  of  the  capital  had  been  losty  and  a  full  inveatigation  then  took   m^bLatt. 
place.    It  appeared  then  that  more  than  one-fourth  of  the  capital       — 
of  the  company  had  been  loat,  even  taking  credit  for  £6000  preli- 
minaiy  expenaea;  and  at  a  meeting  held  on  the  3rd  of  June,  1840, 
a  reacdution  waa  propoaed  that  the  bank  ahould  diacontinue  bnaineaa, 
i?hich  waa  negatiyed,  and  a  reaolution  waa  paaaed  that  it  ahould  be 
continued.    On  the  2nd  of  February,  1842,  anoth^  meeting  waa 
held,  and  it  waa  reaolyed  that  £2  10a.  per  ahare  ahould  be  called 
up,  making  £12  10a. ;  but  that  the  capital  ahould  be  treated  aa 
reduced  one  fifth,  and  each  ahare  credited  with  £10  only,  and  that 
the  bank  ahould  continue  on  that  footing.    The  bank  carried  on 
buaineaa^  publiahing  annual  reporta  which  ahewed  a  profit,  and  ' 
declaring  a  diyidend  each  year  until  1863,  when  it  waa  ordered  to 
be  wound  up.    The  aaseta  realized  in  the  winding-up  were  £55,285, 
the  liabilitiea  £92,497,  leaying  a  deficiency  of  £37,212,  beaidea 
the  coata  of  the  winding-up. 

The  bill  waa  filed  againat  aU  the  directoia  who  were  living,  and 
againat  the  repreaentativea  of  William  Crawther,  who  waa  elected  a 
director  in  1846,  and  had  died  aince  the  winding-up,  and  againat 
the  repreaentatiyea  of  R  Smeeton^  who  waa  elected  a  director  in 
1855,  and  had  died  aince  the  winding-up.  The  bill  did  not  make 
any  oomplainta  aa  to  the  dealinga  before  1846,  but  alleged  that  the 
directora  had  in  each  year  aince  that  time  preaented  falae  balance 
aheets,  which  repreaented  the  aaaeta  larger  than  they  were,  princi- 
pally by  including  amongst  them  the  amounta  paid  for  aharea  in 
the  company  which  had  been  bought  from  time  to  time  by  the 
directora  on  behalf  of  the  company,  and  diyidenda  on  auch  aharea; 
and  by  including  oyerdue  billa  and  bad  debta ;  it  alao  complained 
that  the  directora  had,  at  the  annual  meetinga,  atated  that  the  bad 
debta  had  been  written  off,  and  that  there  waa  a  auiplua  fund  in 
hand.  The  bill  alao  complained  that  WHUam  HigginSf  who  had 
fi)r  aome  time  been  a  director,  waa  permitted  by  the  other  directora 
of  the  bank  to  become  indebted  to  the  bank  in  a  aum  of  £8134; 
that  Biggins  had  died  inaolyent  in  1860,  but  the  aaid  aum  of 
(I)  Law  Rep.  6  Eq.  112. 

2/2  1 
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L.  C/  £8134  was  included  in  the  balance  sheet  preisented  to  the  share- 

1869  holders  at  every  subsequent  meeting  at  its  full  amount  as  a  good 

fl^^^jxD  ^^^^     ^^6  biU  also  complained  that^  in  July,  1847,  when  the 

„    ^*  balance  sheet  for  1846  was  submitted  to  the  shareholders,  the  whole 

MAB8HALL. 

—  surplus  fund  and  more  than  one-fourth  of  the  capital  had  beea 
losty  that  its  loss  was  known  to  the  then  directors,  that  the  loss 
increased,  and  insisted  that  the  Defendants  were  liable  for  the 
whole  deficiency  of  £37,212  occasioned  by  their  breach  of  trust  in 
neglecting  to  dissolve  the  company  under  the  108th  clause  of  the 
deed  of  settlement ;  it  further  insisted  that  the  directors  had  in 
each  year  improperly  paid  dividends  to  the  shareholders,  and  that 
the  estates  of  the  directors  were  liable  to  repay  the  amounts  so 
paid ;  and  the  bill  prayed  an  inquiry  as  to  the  damages  caused 
to  the  company  by  carrying  on  the  business  after  it  ought  to 
have  been  wound  up ;  also  an  account  of  the  dividends  distributed ; 
that  the  damages  caused  to  the  company  and  the  shareholders  by 
allowing  directors  and  others  to  overdraw  their  accounts,  and  by 
allowing  bad  debts  to  remain  so  long  outstanding  as  to  become 
irrecoverable,  and  by  the  publication  of  false  reports,  and  aU  other 
breaches  of  trust  by  the  Defendants,  might  be  assessed,  and  that 
the  Defendants  might  be  declared  liable  to  pay  what  might  be 
found  the  total  amount  of  such  dividends  and  damages. 

The  Defendants  generally  denied  that  they  had  any  personal 
knowledge  of  the  matters  in  question,  and  much  evidence  was  gone 
into  on  that  matter,  and  on  the  nature  and  extent  of  the  dif- 
ferent bad  debts.  The  allegations  in  the  biU  as  to  the  amount  and 
dates  of  the  losseis  were  sufficiently  proved,  and  also  the  fact  of 
the  publication  of  the  balance  sheets,  and  that  the  directors  at  the 
meetings,  in  answer  to  questions  by  Sket/  and  others,  had  stated 
that  the  bank  was  prosperous.  The  Defendants  also  entered  into 
evidence  to  shew  that  the  shareholders  were  aware  of  many  of 
the  matters  now  complained  of;  the  effect  of  which  is  stated  in 
the  judgment  of  the  Lord  Chancellor. 

The  Master  of  the  Bolls  made  a  decree  that  the  Defendants  were 
liable  to  make  good  the  losses  occasioned  by  their  not  having  sum- 
moned a  special  meeting,  when,  subsequently  to  1846,  the  losses  of 
the  company  had  exhausted  the  surplus  and  one-fourth  of  the 
capital,  and  also  by  reason  of  the  advances  made  to  Hiffffins;  and 
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a  reference  was  directed  as  to  what  losses  had  beea  sustained  by       L.  C. 
the  shareholders  by  each  of  such  transactions  (1).  1869 

The  representatives  of  Orowlher  and  the  representatiyes  of  Sfnee-  tubquasd 

ton  appealed  separately.  m^j^ 

Mr.  Bruee^  Q.C.,  and  Mr.  W.  W.  Cooper,  for  the  representatiyes 
of  Crowther : — 

We  contend — 1.  That  the  official  liquidator  is  not  the  proper 
Plaintiff.  2.  That  this  is  a  bill  for  damages.  3.  That  being  for 
damages,  no  such  suit  or  action  can  be  maintained  against  an 
executor.  4.  That  it  is  clear  that  one-fourth  of  the  capital  was 
lost  in  1842  before  Crowther  became  a  director.  5.  As  to  the  loan 
to  MggvMj  no  case  is  made  by  the  bill;  and,  moreoyer,  it  was  not 
an  irregular  loan,  and  was  within  the  powers  of  the  directors. 

As  to  the  first  pointy  all  the  debts  haye  beenpaid,  and  the  official 
liquidator  can  no  longer  sue  as  representing  the  creditors :  Barri- 
eon  y.  Brown  (2) ;  In  re  Bank  of  Oibraltar  and  Malta  (3).  This  is  an 
unregistered  company,  and  comes  under  sect.  203  of  the  Companies 
Act.  An  official  liquidator  may  sue  for  a  call,  or  for  anything  else 
necessary  to  get  in  the  assets,  but  not  on  a  ground  like  this.  He 
does  not  for  such  a  purpose  represent  the  shareholders ;  and  any 
oiher  shareholder  might  institute  his  own  suit  on  the  same  grounds : 
Bmeet  y.  Weiea  (4). 

Secondly:  This  is  a  daim  for  damages  for  improper  conduct, 
and  the  directors  may  be  liable  at  law,  but  not  as  trustees.  Of 
course  a  director  is  liable  in  this  Court  to  account  for  all  .the  money 
which  has  come  to  his  hands,  but  not  for  misconduct  as  an  agent : 
Bovey  y.  Tracey  (5) ;  Corporation  <^  Ludhw  y.  Oreenhouee  (6). 
Chariiabh  Corporation  y.  Sutton  (7)  is  an  exceptional  case,  and  has 
not  been  followed  except  in  Attomey-Oeneral  v.  Wileon  (8). 

Thirdly:  This  is  a  proceeding  in  the  nature  of  an  action  for 
damages  on  a  tort,  and  the  rule  of  law  must  be  followed  that  actio 
personalis  moriiur  own  persona.  If  money  came  to  the  hands  of 
our  testator,  we  should  be  accountable,  but  not  for  damages  on 
the  ground  of  his  misconduct. 

(1)  Law  Rep.  6  Eq.  112.  (5)  2  Eq.  Cas.  Ah.  108. 

(2)  6  De  G.  &  Sm.  728.  (6)  1  Bli.  (N.  S.)  17. 

(3)  Law  Bep.  1  Ch.  69.  (7)  2  Atk.  400. 

(4)  2  Dr.  ft  Sm.  661.  (8)  Cr.  &  P.  1,  28. 
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L.a  Fonrihly :  The  shareholders  in  1842  knew  that  one-fourth  of  the 

1809       capital  was  lost^  and  yet  determined  to  go  on ;  they  had  therefore 

TuBQCAHD    dispensed  with  the  condition  of  danse  108  of  the  deed,  and  tlie 

Jrau.    <^i^^<^^  ^^ro  ^^^  bound  to  go  on  calling  a  meeting  whenever 

further  capital  was  lost     Every  shareholder  who  has  received 

dividends  must  be  taken  to  have  acquiesced  in  the  proceedings  of 

1842- 
Fifthly :  There  was  a  loss^  but  no  fraud,  in  the  loan  to  TRggins  ; 

and  there  is  no  allegation  in  the  bill  that  the  loan  to  him  was 

improper. 

Mr.  Jemd,  Q.^,  and  Mr.  JSMnff,  £>r  the  executors  of  Bmeetm : — 
This  is  not  a  case  in  which  theeompany  or  the  oflScial  liquidator 
can  sue.  Each  partner  may  have  a  ground  of  complaint  and  a 
right  to  damages^  but  each  hias  a  iseparate  nnd  independent  case, 
and  a  different  right  to  damages.  How  can  we  be  liable  to  ao- 
coont  to  the  essttng  partners  for  wrongs  done  to  fomsflr  partneia? 
No  director  can  be  liable  for  the'  misdeeds  of  former  directors ; 
and  in  that  respect,  at  all  events,  the  decree  cannot  be  supported. 
If  any  shareholder  aUeges  that  he  has  been  induced  by  the  fidae 
balance  sheet  to  buy  shares,  he  may  proceed  at  law,  and  make  out 
his  own  case.  The  directors  are  not  a&ed  to  refund  money,  but 
to  pay  damages.  It  is  true  that,  as  between  partnierB,  the  Court 
will  entertain  such  a  suit;  but  then  it  must  give  them  in  accord- 
ance with  the  rules  of  law,  and  no  damages  can  be  given  against 
executors. 

This  is  a  suit  on  behalf  of  the  company,  that  is,  of  the  share- 
holders ;  but  Smedo^  was  a  shareholder^  and  how  could  he  sue 
himself  for  damages  occasioned  by  his  own  misconduct.  Thrae  is 
no  corporation  in  this  case,  and  the  Ihmpamei  Act  does  not  give 
the  official  liquidator  power  to  maintain  such  a  suit. 

Sir  RaundeU  Palmer^  Q.C.,  Mr.  Boxburghj  Q.C.,  and  Mr.  SuHintion, 
Q.C.,  for  the  Plaintifif  :— 

The  official  liquidator  is  the  proper  person  to  sue  under  sects.  95, 

103,  104, 165  of  the  Companies  Act.    Suing  by  the  Public  Officer 

would  be  improper  after  the  winding-up  is  commenced.    Sarriaon 

V.  Brown  (1)  was  a  case  where  the  company  was  not  liable  to  be 

(1)  5  De  G.  &  Sm.  728. 
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-woimd  up  at  alL    As  this  is  not  a  corporation,  there  is  no  one  bat       UO. 
the  o£Scial  liquidator  who  can  siie.     TtMrqiMnd  y.  Kirby  (1)  is       1869 
directly  in  point     No  shareholder  could  proceed  unless  the  official    Tdbquaii]) 
liquidator  refused. 

It  is  said  this  is  a  bill  for  damages.  The  bill  is  not  bad  merely 
because  the  word  '^ damages'*  is  used  instead  of  loss.  It  is  a  bill 
for  loss  arising  from  malfeasance  and  breach  of  trust  and  duty. 
The  title  to  relief  flows  out  of  the  relation  of  the  directors  to  the 
■shareholders:  Charitable  CorpwaiUm  y.  Button  (2).  This  case 
has  never  been  called  in  question;  and  in  AUomey'Qeneral  v. 
Wibon  (3)  Lord  CatlenJiam  relied  on  it.  York  cmd  North  Midland 
Bailtoay  Company  y.  Huds&n  (4)  is  also  in  point.  It  was  a  breach 
of  duty  by  the  directors  to  contract  debts,  and  make  their  eeilms 
-qfie  trust  liable. 

Westei'n  Bank  of  Scotland  v.  Bairds  (5)  is  exactly  in  point  as  to 
not  dissolving  the  company  when  one-fourth  of  the  capital  wfks  lost. 
The  last  stage  of  that  case  raised  the  next  point,  whether  it  was 
a  suit  for  damages ;  and  it  was  decided  not  to  be  so,  but  a  breach 
of  duty  by  persons  in  a  fiduciary  character:  Western  Bank  of 
SeoUand  v.  Bairds  Trustees  {6).  We  cannot  get  relief  at  law, 
and  have  a  right  to  come  to  equity :  Clifford  v.  Brooke  (7).  It  is 
admitted  that  in  partnership  cases  there  is  relief  in  equity  for 
misr^resentation,  because  there  is  no  adequate  relief  at  law ;  and 
that  is  just  our  case.  Again,  there  is  a  combination  of  several, 
gainst  some  of  whom  we  have  no  remedy  at  law:  Barry  y. 
€roskey  (8). 

It  is  said  that  the  shareholders  have  had  the  dividends  and  can- 
not be  paid  twice,  but  here  the  directors  ask  to  be  allowed  these 
sums  in  their  accounts.  There  is  no  case  where  a  trustee  who  has 
behaved  fraudul^itly  has  been  allowed  to  get  back  what  he  has 
paid  away :  Davidson  v.  TuUotA  (9). 

The  doctrine  that  austio  personalis  morUfur  eum  persona  does  not 
^pply  in  equity,  or  where  there  has  been  a  breach  of  trust    David-' 

(1)  Lsw  Bep.  4  Eq.  128.  (6)  4  Dec  in  the  Oourt  of  Session 

(2)  2  Atk.  400.  (3rd  Series),  1071. 
(8)  Or.  ft  P.  1.  (7)  13  Ves.  131. 
(4)  16  Beav.  486.  (8)  2  J.  &  H.  1. 
(6)  24  Dec.  in  the  Court  of  Session  (9)  3  Maoq.  788. 

<2Dd  Series)  859. 
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Lu  0.       Bon  Y.  Tulloch  (I)  was  not  a  case  where  there  was  a  fiduciary  rela- 
1869        tion :  Wahham  v.  Siainton  (2). 


V.  Mr.  JDrueej  in  reply,  for  Crotdher's  executors. 


Mabhhatji. 


Mr.  Everitt,  in  reply,  for  Bmeeton^s  executors. 


Feb.  11.  Lord  Hatheblet,  L.C.,  said  that  this  was,  to  a  great 
extent,  a  new  case,  the  only  case  at  all  like  it  being  Western  Bank 
of  Scotland  v.  Bairds  (3).  Two  things  were  to  be  considered,  first, 
whether  the  decree  appealed  from  could  be  supported,  and  then 
whether  any  other  decree  could  be  made  upon  this  bill  adequate 
to  the  exigencies  of  the  case.  His  Lordship  was  not  much  impressed 
with  the  technical  difficulty  that  this  bank  was  not  a  registered  com- 
pany, or  that  the  suit  was  instituted  by  the  official  liquidator  on  behalf 
of  the  company,  but  there  were  real  and  substantial  difficulties  in 
the  case. 

It  was  by  no  means  easy  to  ascertain  the  exact  grounds  upon 
which  relief  was  asked  in  this  bill,  whether  it  was  fraud  or  neglect, 
or  because  the  capital  had  been  paid  away  in  dividends,  or  whether 
the  bill  sought  to  have  the  funds  replaced  which  had  been  lost  by 
the  business  being  carried  on,  or  to  have  compensation  for  the  loss 
incurred  by  persons  who  had  been  induced  by  misrepresentation 
to  become  shareholders. 

The  bill  alleged  that  the  shareholders  ought  to  have  been  called 
together  when  a  further  one-fourth  of  the  capital  had  been  lost, 
and  that  instead  of  doing  this  the  loss  had  been  concealed,  and  the 
bank  had  gone  on.  The  bill  also  alleged  that  the  directors  ought 
to  be  made  liable  for  all  money  paid  away  improperly  in  dividends. 
This  last  was  a  very  singular  claim,  as,  in  fact,  it  was  asking  the 
directors  to  pay  over  again  to  the  shareholders  what  they  had 
already  received  as  dividends. 

It  also  alleged  that  bad  debts  had  been  incurred  by  the  default 
of  the  directors,  and  one  special  case  was  mentioned  of  a  loss 
incurred  by  an  irregular  advance  to  one  of  the  directors,  and 

(1)  8  Maoq.  783.  (2)  1  D.  J.  &  S.  678. 

(8)  24  Dec  in  the  Court  of  Session  (2nd  Series^  869. 


VOL.  IV.]  CHANOEBY  APPEALS.  383 

as  to  this,  if  properly  alleged  and  proved,  a  bill  might  be  main-       L.  o. 
tained,  though  probably  the  relief  sought  could  be  obtained  in  the        18G9 
winding-up  by  causing  the  sums  so  lost  to  be  disallowed  to  the    tubquahi) 
directors.  „    ^• 

It  was  ditBcult  to  ascertain  whether  fraud  had  not  been  relied  — 
upon  at  the  Bar  before  the  Master  of  the  Bolls,  yet  there  certainly 
were  no  distinct  allegations  of  fraud  in  the  bill,  and  the  Master  of 
the  Bolls  seemed  to  have  considered  that  the  bill  was  not  founded 
on  fraud,  the  reasons  for  his  decree  being  the  nonnstoppage  of  the 
bank  and  the  advance  to  Siggins. 

His  Lordship  quite  concurred  with  the  Master  of  the  Bolls  in 
rejecting  the  claim  by  a  shareholder  who  had  received  dividends 
to  recover  them  again  from  the  directors  as  having  been  improperly 
paid.  So  far  as  regards  the  non-stoppage  of  the  bank,  the  Master  of 
the  Bolls  considered  it  immaterial  when  the  breach  of  duty  occurred, 
though  some  of  the  directors  did  not  become  directors  until  after 
this  alleged  breach  of  duty  had  occurred.  The  declaration  made 
in  the  decree  did  not  exactly  follow  the  words  of  sect.  108  of  the 
deed,  but  made  an  abstract  declaration  of  liability ;  an  inquiry 
could,  however,  be  directed  as  to  the  time  when  the  loss  came  to 
the  knowledge  of  each  director,  if  the  directors  were  held  to  be 
liable. 

His  Lordship  agreed  with  the  Master  of  the  Bolls  in  thinking 
that  if  there  was  nothing  special  in  the  case  beyond  the  loss  and 
the  reduction  of  capital  in  1842,  the  new  business  would  be  carried 
on  under  the  same  rules  as  before,  and  the  directors  might  still  be 
under  an  obligation  to  call  a  meeting  of  shareholders  whenever 
one-fourth  of  the  existing  capital  was  lost  But,  besides  the  reduc- 
tion of  capital,  it  appeared  that  when  the  meeting  of  1842  took 
place,  and  the  capital  was  reduced,  it  was  known  to  the  directors, 
and  must  have  been  plain  to  the  shareholders,  that  very  much 
more  than  one-fourth  of  the  capital  was  gone.  One  of  the  items 
treated  as  an  asset  was  about  £6000  charged  for  preliminary 
expenses,  but  this  clearly  could  not  be  considered  an  asset,  and  if 
this  was  deducted,  then  much  more  than  one-fourth  of  the  nominal 
capital  after  the  reduction  was  gone,  and  the  shareholders  must 
have  been  aware  of  the  fact  If,  therefore,  they  chose  to  go  on, 
they  could  not  expect  the  directors  immediately  to  call  another 
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L.  0.  meeting  and  stop  the  bank.  Again,  in  1840  there  was  an  inqniiy 
1869  into  the  management,  the  aoconnts  were  inyestigated,  Imd  the 
Tdbquasd  committee  of  inquiry  came  to  the  condusion  that  there  had  been 
great  losses,  and  at  the  meeting  in  February,  1842,  attention  was 
drawn  to  the  expenditure  for  preliminary  expenses,  which  was 
then  represented  as  £9472,  and  yet  a  dividend  was  declared, 
though  the  directors  and  the  shareholders  must  have  known  that 
that  item  for  preliminary  expenses  was  a  loss,  and  that  if  the 
company  was  then  wound  up,  after  the  losses  which  had  been 
suffered,  it  would  be  insolvent  K  preliminary  expenses  were  in- 
curred in  the  purchase  of  anything  like  the  stock  of  a  brewery, 
then  they  could  be  treated  as  an  asset,  but  if  merely  paid  for  good- 
will credit  could  not  be  taken  for  that  sum,  as  the  benefit  of  the 
goodwill  appeared  annually  in  the  form  of  profit  in  the  iMX)fit  and 
loss  account.  This  item  for  preliminary  expenses  was  reduced 
in  subsequent  years,  but  still,  if  the  shareholders  and  directors 
chose  to  go  on  with  the  bank  in  this  condition,  the  direct<»8  who 
came  in  afterwards  could  not  be  held  liable  because  they  did  not 
call  a  meeting  and  stop  the  business. 

There  remained,  however,  two  other  heads  of  complaint:  certain 
dealings  in  shares  which  were  alleged  to  be  illegal,  and  the  amount 
of  over^due  bills  which  were  still  treated  as  assets.  As  to  the 
illegal  dealings  in  respect  of  the  purchase  of  shares,  it  was  said 
that  the  directors  had  no  right  to  purchase  shares  in  the  company 
for  the  company ;  but  it  was  clear  that,  according  to  the  provisions 
of  the  deed,  this  could  be  done^  whether  it  was  prudent  kx  not. 
Moreover,  in  1841,  there  was  an  express  mention  of  a  large  sum 
having  been  spent  in  the  purchase  of  shares,  and  even  if  these 
purchases  were  not  mentioned  in  the  subsequent  balance  sheets, 
the  shareholders  must  have  been  aware  of  what  the  directors  weie 
doing,  and  made  no  objection.  Besides,  the  register  ol  shiureholders 
was  always  open,  and  from  that  the  shareholders  might  have  seen 
that  these  and  many  other  shares  had  been  purchased  by  the 
company. 

As  to  the  overdue  bills,  it  was  not  easy  to  fix  the  directors  with 
liability  as  for  wilful  de&ult  in  not  ascertaining  and  stating  what 
bills  or  debts  were  past  recovery.  In  such  cases  there  were  many 
shades  of  loss,  and  though  in  some  cases  it  might  be  considered 
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that  there  was  no  doubt,  the  directors  could  not  be  held  fixed  with  L.  a 
that  knowledge,  and  held  personally  liable  for  not  stating  what  debts  ise9 
were  hopeless.  Towwjaw) 

There  were  many  other  difficulties  in  the  way  of  any  relief,  jq^ 
Many  of  these  things  were  done  before  the  Appellants  became 
iiirectors,  and  it  was  difficult  to  iSz  a  director  with  liability  because 
he  did  not  undertake  proceedings  against  his  co-directors  to  have 
the  capital  replaced,  even  if  that  were  the  right  course  to  take. 
Such  a  director  came  in  and  ibund  a  state  of  things  which  had 
existed  fot  some  time,  with  the  assent  of  all  parties,  and  it  could 
hardly  be  said  that  he  was  in  the  position  of  a  trustee  who,  finding 
the  trust  fund  lost,  did  not  take  steps  to  recover  it  There  would 
have  been  great  difficulty  even  upon  that  Tiew  of  the  question; 
but  the  cases  of  the  Western  Bank  of  SeoUmd  (1),  might  have  been 
held  applicable  if  it  had  not  been  clear  that  the  directors  in  this 
case  were  really  absolved  by  the  conduct  of  the  shareholders  from 
the  duty  which  might  have  been  imposed  uppn  them. 

It  was  true  that  £37,000  beyond  the  capital  had  be«i  lost,  but  it 
was  by  no  means  certain  that  in  imy  case  that  sum  eould  be  re- 
coTered  by  a  proceeding  like  tfaos.  A  trustee  might  be  liable  for 
detriment  to  an  estate  in  his  possession,  or  for  neglecting  to  recover 
an  asset  for  which  he  was  once  responsible,  but  there  was  no  in- 
stance of  a  trustee  being  made  responsible  in  the  manner  con- 
tended for.  If  any  shareholder  had  been  deceived,  and  induced 
to  remain  longer  in  the  concern,  and  had  thereby  incurred  loss, 
such  a  loss  might  perhaps  have  been  reooyered  by  him  in  an  action 
at  law,  though  the  Lord  Justice  Clerk  seemed  to  have  had  some 
doubt,  and  to  have  considered  Ihe  damage  very  remote.  But  in 
that  case,  it  was  clear  that  each  shareholder  must  recover  for  him- 
self the  loss  which  he  might  have  incurred  by  having  purchased  his 
shares  under  mistepiesentation.  £ach  would  iiave  to  bring  his 
own  action  for  his  own  damage,  but  Ihe  whole  body  of  share- 
holders could  not  call  upon  the  directors  to  pay  at  once  to  the 
capital  of  the  concern  the  whole  amount  which  had  been  lost 

This  was  a  substantial  and  not  a  tedmical  difficulty  in  the  way 
of  such  a  bill  en  behalf  of  all  the  shareholders,  independently  of 
the  fiEU^t  that  all  the  shareholders  knew  what  had  been  d<me.    If 

(1)  24  Dec.  in  the  Conrt  of  Sedsion  (2Dd  Seiies)  859 ;  4  Ibid.  (3id  Series),  1071. 
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L.  a  a  bill  like  this  had  been  filed  in  1844,  the  then  directors  oonld  not 
1869  have  been  made  responsible,  and  the  present  shareholders  must  be 
ImmlxD  taken  to  know  all  that  the  preyions  shareholders  knew.  Uiere  was 
no  fraud  alleged,  nor  was  it  alleged  that  the  directors  applied  the 
funds  of  the  company  to  their  own  use,  or  in  any  way  except  in 
what  they  thought  was  for  the  benefit  of  the  company,  however 
incorrect  their  course  might  have  been. 

Then  as  to  the  loan  to  Hiffgins.  The  statement  of  this  in  the 
bill  was  only  as  part  of  the  general  misconduct  of  the  directors,  and 
the  loan  was  only  mentioned  as  one  of  the  losses  incurred.  There 
was  no  specific  allegation  of  any  impropriety  in  lending  the  money 
to  him,  nor  was  any  specific  relief  prayed  in  this  respect.  It  was 
within  the  powers  of  the  deed  to  lend  to  a  brother  director,  and 
however  foolish  the  loan  might  have  been,  so  long  as  it  was  within 
the  powers  of  the  directors,  the  Court  could  not  interfere  and  make 
them  liable.  They  were  intrusted  with  full  powers  of  lending  the 
money,  and  it  was  part  of  the  business  of  the  concern  to  trust 
people  with  money,  and  their  trusting  to  an  undue  extent  was 
not  a  matter  with  which  they  could  be  fixed,  unless  there  was 
something  more  alleged,  as,  for  instance,  that  it  was  done  firandn- 
lently  and  improperly  and  not  merely  by  a  default  of  judgment 
Whatever  may  have  been  the  amount  lent  to  anybody,  however 
ridiculous  and  absurd  their  conduct  might  seem,  it  was  the  mis- 
fortune of  the  company  that  they  chose  such  unwise  directors ;  but 
as  long  as  they  kept  within  the  powers  of  their  deed,  the  Gotu^ 
could  not  interfere  with  the  discretion  exercised  by  them.  If  & 
bill  had  been  filed  to  stop  their  lending  money  in  this  way,  the 
Court,  on  the  principle  of  the  case  of  Fobs  v.  HarlotOe  (1),  co^^ 
not  have  interfered  upon  that  ground. 

There  was  no  allegation  in  the  bill  that  the  formalities  pre- 
scribed by  the  deed  for  such  loan  had  not  been  complied  witb^  ^^ 
if  it  was  not  proved  that  they  were  complied  with,  the  Court  could 
not  deal  with  the  daim  on  such  a  bill  as  this,  or  allow  any  relief  to 
be  given  upon  such  a  slight  foundation.  If  the  directors  did 
wrong,  that  must  be  dealt  with  in  the  winding-up,  and  if  they  were 
wrong  in  lending  to  Hifffftna,  the  sum  lent  would  not  be  allowed 
to  them  in  their  discharge. 

(1)  2  Hate,  461. 


r. 
Mabshall. 


VOL.  lY.]  CHANCEBY  APPBALa  387 

The  bfll  had  wholly  failed  to  shew  any  case  for  relief  and  no  relief       L.  C. 
conld  be  given  upon  it.  1869 

Then  as  to  the  costs  of  this  suit  This  was  not  in  fact  a  suit  by  titbquavd 
the  whole  body  of  shareholdeis,  but  by  Mr.  Skey  alone,  who  in- 
demnified the  official  liquidator.  But  Mr.  Skey  hiid  much  to  com- 
plain of ;  he  attended  meetings^  and  asked  questions  which  ought 
not  to  have  been  answered  as  they  were  by  the  directors  without 
more  careful  inquiry.  No  doubt  great  errors  were  committed  by 
some  of  these  gentlemen,  two  of  whom  were  now  dead,  but  the 
winding-up  was  in  1863,  and  this  bill  was  not  filed  until  1865, 
when  they  were  not  there  to  explain.  Still  they  seemed  to  have 
been  actively  engaged  in  some  of  these  transactions,  the  purchase 
of  the  shares,  and  the  including  bad  debts  amongst  the  assets,  and 
to  have  assented  in  the  answers  given  to  Mr.  Skey,  Each  share- 
holder might  have  his  remedy  at  law ;  but  in  order  to  mark  the 
disapprobation  of  the  C!ourt,  the  bill  must  be  dismissed  without 
costs,  and  there  would  be  no  costs  of  the  appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Bower  &  Cotton* 
Solicitors  for  the  Defendants:    Messrs.  Clarke^  Woodcock^  (& 
Byhnd;  Mr.  Peacopp. 
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18«>  INCHBALD  V  BARBINGTON, 


FA.  17,18, 19.     2ruk(moe^I$^unawnr-IMae--Orou^  25  ifc  26  Ft«.  c  42  (fiir  J. 

BMsAct). 

A  drcof,  the  perfomumoes  in  wh\6tk  were  to  he  carried  on  for  eig^t  weeks^ 
ms  erected  near  the  Plaintiff's  house,  and  the  perfonnanoes,  which  took 
place  every  evening,  lasted  from  ahoujt  half-past  seven  till  half-past  ten.  It 
was  proved  that  the  noise  of  the  music  and  shouting  in  the  circus  could 
he  distinctly  heard  all  over  the  Plaintiff^  house,  and  was  so  loud  that  it 
oould  be  heard  abore  the  conversation  in  the  dining-room  though  the 
windows  and  shutters  were  dosed,  and  several  persons  were  talking  in  the 
room. 

ffeld  (affirming  the  decision  of  JfoZtns,  V.C.)»  that  this  was  such  a  nui- 
sance as  the  Court  would  restrsin  by  injunction. 

If  the  evidence  is  satisfactory,  the  Court  will  grant  an  injunction  against 
a  nuisance  without  having  the  questiou,  whether  there  is  a  nuisance^  tried 
before  a  jury,  i  - 

X  HESE  causes  came  before  the  Court  on  appeal  by  the  Defendant 
Ba/rrington  from  decrees  of  yice-Chancellor  Malina. 

The  Plaintiff  was,  and  for  some  years  had  been,  the  occupier  as 
tenant  from  year  to  year  of  a  house  in  Park  Terrace,  at  Croydon, 
On  the  21st  of  August,  1867,  the  Defendant  Barrinffton  com- 
menced the  erection  of  a  circus  on  a  vacant  piece  of  ground 
belonging  to  the  Defendant  Bdbinson,  at  a  distance  of  about  eighty- 
five  yards  from  the  rear  of  the  Plaintiff's  house.  The  Plaintiff,  on 
the  29th  of  August,  1867,  filed  his  bill  on  behalf  of  himself  and 
the  other  occupiers  of  houses  in  Park  Terrace  against  Bobinson 
and  Barrington,  stating  the  commencement  of  the  erection  of  the 
eircus,  and  that  Barrtngton  threatened  and  intended  to  open  it  for 
day  and  evening  equestrian  performances,  and  to  continue  the 
same  for  a  considerable  period ;  and  that  the  erection  of  the  circus 
and  the  contemplated  equestrian  performances  would,  if  permitted, 
necessarily  draw  together  large  numbers  of  disorderly  persons,  and 
become  a  great  nuisance  to  the  inhabitants  of  the  houses  in  Park 
Terrace,  and  greatly  depreciate  their  value  for  residential  purposes, 
and  that  there  was  little  doubt  but  that  the  immoral  proceedings 
which  had  attended  a  drcus  set  up  by  another  person  in  the  pre- 
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ceding  year  on  the  same  piece  of  ground  wonld  be  renewed;  and  L.  JJ. 

the  bill  prayed  for  aa  injunction.  1869 

On  the  5th  of  September,  1867,  Yice-Chancellor  MaUnSy  after  ihohbald 

hearing  counsel  on  both  sides,  granted  an  injunction.    Barrinffhn  ^fj^^i^f^ 

thereupon  diseontinued  the  erection  of  his  <»rcus,  and  entered  into    ,  

,  ,  Ihobbau) 

an  agreement  with  /.  B.  Jayne  for  liberty  to  erect  the  circus  on  a         v. 

field,  caUed  the  Fair  Field,  situate  in  fix)nt  of  Park  Terrace,  on  ^^'°^^' 
which  field  a  fair  was  annually  held.  The  Plaintiff  at  once  gave 
Sarrinffton  and  his  solicitors  notice  that  if  he  erected  his  circus 
there  the  Plaintiff  would  take  proceedings  against  him.  About 
the  13th  of  September,  however,  Barringion  commenced  erecting 
the  circus  at  a  distance  of  about  115  yards  from  the  Plaintiff's 
house,  and  on  the  18th  of  September  the  performances  commenced 
There  was  a  performance  every  evening  from  half-past  seven 
o'clock  till  about  half-past  ten  or  eleven,  and  occasionally  an  addi- 
tional performance  in  the  morning. 

On  the  23id  of  September  the  Plamtiff  filed  his  bill  against 
Barringtan  and  Jayne  for  an  injunction,  stating  the  above  circum- 
stances, and  that  on  the  18th  of  September  the  performance  com- 
menced at  half-past  seven  in  the  evening,  and  lasted  till  between 
half-past  ten  and  eleven ;  that  a  great  number  of  p^sons  attended 
the  performance;  that  throughout  the  performance  there  was 
music,  including  a  trombone  and  other  wind  instruments  and  a 
violoncello,  and  great  noise,  with  shouting  and  cracking  of  whips ; 
that  the  noise  occasioned  very  great  disturbance  to  the  Plaintiff 
and  his  fieimily,  and  to  other  occupiers  of  houses  in  Park  Terrace; 
and  that  the  perfonnance  attracted  vendors  of  walnuts  and  other 
noisy  persons  in  great  numbers,  who  loitered  about  Park  Lane 
opposite  the  terrace  to  the  annoyance  and  disturbance  of  the 
Plaintiff  and  his  family,  and  the  inhabitants  of  houses  in  the 
immediate  neighbourhood.  The  bill  further  alleged  similar  per- 
finmances  on  the  two  following  days,  causing  similar  annoyance 
and  disturbance,  and  charged  that  the  music  and  other  noises 
accompanying  the  performances  were  an  intolerable  nuisance  to 
the  Plaintiff  and  his  family,  and  that  the  assemblage  of  disorderly 
persons  caused  by  the  performances  vras  also  an  intolerable  nuisance 
to  them,  and  that  if  the  performances  were  continued  the  value  of 
the  Plaintiff's  house  as  a  residence  would  be  materially  depreciated. 
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L.  JJ.  It  appeared  subsequently,  from  Barringtoris  affidayit,  that  the 

1869        ground  had  been  let  to  him  for  six  weeks  from   the  12th  of 

Ikchbald    September,  but  there  was  evidence  that  the  performances  were 

BoBDJsoH.    i'l*®^^®^  to  be  continued  for  two  months. 

On  the  26th  of  September,  1867,  Vice-Chancellor  Mdlins  granted 
«7         an  injunction  which,  by  consent,  was  suspended  till  after  the  3id 
of  October,  when,  in  obedience  to  it,  the  performances  were  stopped, 
and  the  circus  removed. 

Barrington  appealed  from  this  order,  and  on  the  7th  of  Novem- 
ber, 1867,  the  appeal  motion  came  on  before  the  Lord  Justice  Lord 
Cairns,  The  Plaintiff  had  not  filed  affidavits  in  reply  to  those 
filed  by  BarnngUm^  in  one  of  which  Barringion  deposed  that  he 
had,  on  the  24th  of  September,  been  in  No.  3,  Path  Terraee^  at  a 
time  when  the  performance  was  at  its  height,  and  that  no  sound 
could  be  heard  from  it  in  the  house.  His  Lordship  dissolved  the 
injunction,  saying  that  he  was  far  from  satisfied  upon  the  evidence 
then  before  the  Court  that  any  case  of  nuisance,  as  that  term  was 
understood  at  law,  could  be  maintained  by  the  Plaintiff.  There 
were,  no  doubt,  many  authorities  to  the  effect  that  noise  in  the 
immediate  proximity  of  a  residence  might  become  a  nuisance,  and 
might  be  abated  as  such ;  there  were  authorities  to  shew  that  the 
collecting  of  crowds  immediately  before  a  residence,  so  as  to  block 
up  the  approaches  to  it,  might  be  a  nuisance,  and  that  if  the  collec- 
tion of  those  crowds  was  to  be  attributed  to  the  act  of  a  particular 
individual,  that  individual  might  be  restrained  from  the  commis- 
sion of  that  act  His  Lordship,  however,  said  that  the  evidence, 
which  might  be  very  different  at  the  hearing,  failed  entirely  to 
satisfy  him,  as  it  then  stood,  that  the  noise  of  the  performance 
was  such  as  would  occasion  a  nuisance  to  a  house  so  far  off  as 
that  of  the  Plaintiff,  or  that  there  was  any  collection  of  crowds  to 
such  an  extent  as  to  block  up  the  thoroughfare  or  occasion  a 
nuisance  to  the  Plaintiff.  His  Lordship  thought  that  although 
the  injunction  was  now  of  no  practical  effect,  it  ought  to  be 
dissolved,  as  the  Defendant  would  otherwise  be  prejudiced  at  the 
hearing. 

On  the  15th  of  December,  1868,  Yice-Chancellor  Malins  in 
each  suit  made  a  decree  for  a  perpetual  injunction,  with  costs, 
against  Barringion,  who  now  appealed  from  both  decrees.    The 
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ground  originally  let  by  Bdbinsan  to  Barrington  had  since  been       L.  JJ. 
covered  with  buildings.  1869 

The  eTidence  as  to  the  noise  was  to  the  following  effect : —  inchbald 

The  Plaintiff^  by  affidavit,  stated  as  follows : — '^  Being  extremely 
surprised  at  the  Defendant  BarringUm  having  stated  in  his 
affidavit  that  the  music  could  not  be  heard  inside  the  houses  in 
Park  Terrace,  I  made  particular  note  of  what  I  could  hear,  and  I 
say  thaty  sitting  in  my  drawing-room,  I  could  most  distinctly  hear 
the  music  and  band  in  the  circus,  and  distinguish  the  tunes,  with 
ringing  of  a  bell,  cracking  of  the  whips,  the  shouting  to  the  horses 
performing,  loud  roars  of  laughter,  with  clapping  of  hands,  stamp- 
ing of  feet,  and  other  applause.  I  could  also  hear  the  talking  of 
the  clown,  and  could  even  distinguish  occasionally  the  words  used, 
and  so  distinctly  oould  I  hear  sounds  from  the  circus  that  I  could 
even  distinguish  a  single  person  clapping  his  hands.  I  could  also, 
while  in  my  dining*room,  with  the  window  closed  and  fastened, 
the  shutters  being  also  closed  and  fastened,  hear  the  music  very 
distinctly,  and  could  distinguish  the  tune  of  the  '  Cure ' ;  could 
hear  also  at  other  times  a  most  unpleasant  noise  from  an  instru* 
ment  which  I  took  to  be  either  a  trombone  or  a  bass  viol.  I  could 
hear  also  &e  applause  so  as  entirely  to  destroy  the  ordinary  peace 
and  quiet  of  my  dwelling  house.  In  fact,  I  am  satisfied  that  in  no 
room  in  my  house  oould  I,  entirely  escape  from  the  noises  arising 
from  the  circus. 

The  Bev.  J.  F.  Franks  stated : — ^^  During  most  of  the  time  that 
such  performances  were  being  carried  on  there  was  music  both  of 
wind  and  stringed  instruments,  which  was  distinctly  heard  in  my 
house.  No.  8,  Park  Terrace^  even  with  the  windows  and  shutters 
shut,  and  &om  my  door  I  could  hear  distinctly  the  voice  of  the 
clown,  cracking  of  the  whips,  and  the  applause  of  the  people  inside 
the  circus. .  •  •  •  I  remember,  on  one  occasion  in  particular,  my  wife 
,  was  BO  much  disturbed  by  the  continued  noise  of  the  music  during 
the  evening  performance  that  she  left  the  drawing-room,  and  occu- 
pied another  roonu  The  noise  and  disturbance  occasioned  by  the 
said  performances,  and  the  crowds  coming  away  from  the  same, 
would,  if  continued,  as  was  intended,  for  two  months,  have  become 
a  great  nuisance  to  myself  and  my  family,  and  in  case  of  illness  it 
might  be  productive  of  serious  consequences." 

Vol.  IV.  2  K  1 
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L.  JJ.  The  Plaintiff's  wife  stated : — *  Daring  nearly  the  whole  of  the 

1869  performances  music  was  going  on.  In  the  dining-room  of  mj 
Lf^BJLLD  house,  with  the  windows  and  shutters  closed,  I  could  distinctly 
^  hear  such  music  and  the  other  noises  attending  the  performance. 
—  In  my  children's  nursery,  with  the  windows  shut,  I  oould  distin- 
«.  guish  many  of  the  tunes  played  in  the  circus.  I  could  also  dis- 
tinctly hear  the  cracking  of  the  whips,  the  talking  of  the  clowns, 
together  with  the  laughter,  stamping,  and  applause  of  the  audience. 
The  noises  from  the  drcus  were  a  great  nuisance  to  me,  and 
caused  great  annoyance  and  irritation  to  me,  and  prevented  my 
enjoying  the  ordinary  peace  and  quiet  of  my  house,  and  following 
with  comfort  my  accustomed  occupations." 

OiUespie  and  Thamaony  two  clerks  of  the  Plaintiff's  solicitors, 
severally  deposed  to  the  music,  and  noises  arising  from  applause 
and  other  causes,  within  the  circus,  having  been  distinctly  heard 
by  them  in  the  Plaintiff's  dining-room,  with  the  windows  and 
shutters  closed. 

Mr.  PumeU  deposed  that  when  dining  at  ihe  Plaintiff's  house 
on  the  21st  of  September,  1867, '' although  the  windows  and  the 
shutters  were  closed  and  fastened,  and  several  persons  were  talking 
in  the  room,  I  could  distinctly  hear,  above  the  conversation,  the 
music,  shouting,  and  applause  of  the  people  in  the  circus." 

Miss  Weedinff,  of  No.  4,  Park  Terrace,  deposed:— *' The  per- 
formances occasioned  great  noise  and  disturbance,  and  attracted 
great  numbers  of  noisy  persons,  and  materially  interfered  with  the 
comfortable  occupation  of  my  house,  and  had  the  said  last-men- 
tioned performances  been  continued,  as  I  am  informed  and  believe 
was  intended,  for  two  months,  they  would  have  been  a  very  great 
nuisance  to  me  and  the  occupants  of  my  house." 

Miss  Ward,  the  occupier  of  Nos.  6  and  7,  Parh  Terrace,  and 
Mr.  Coenett,  of  No.  7,  Park  Lane,  severally  deposed  that  the  noise  in 
the  circus  was  heard  in  their  houses  with  the  windows  and  shutters 
dosed,  and  that  the  noise  and  disturbance  occasioned  by  the  per- 
formances, and  the  crowds  coming  away  from  the  same,  would,  if 
continued  for  two  months,  have  been  a  very  great  nuisance,  and,  in 
case  of  illness,  might  be  productive  of  serious  consequences. 

There  was  no  substantial  contradiction  of  any  part  of  the  above 
evidence. 
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The  occupier  of  No.  3,  Park  Terrace,  and  his  m£e,  deposed  that      L.  J  J. 
when  Barringion  was  theie^  as  mentioned  in  his  affidavit,  he  left        1S69 
he!ore  the  performance  had  began,  and  that  when  it  began  the    ih^bald 
noise  was  heard  distinctly  inside  the  honse. 

There  were  various  affidavits  as  to  crowds  which  did  not  cany 
ihe  case  higher  than  the  evidence  given  by  an  inspector  of  police,  ^^^ 
who  was  examined  before  the  Examiner.  "  The  entrance  to  the  "'"^"^^' 
-drcns  horn  Park  Lane  was  directly  opposite  Park  Terrace,  and  I 
have  seen  persons  crowding  within  the  field  from  50^  to  100  in 
number.  I  have  seen,  from  time  to  time,  a  collection  of  from  10 
to  25  persons  in  Park  Lane,  and  I  have  seen  the  audience,  consist- 
ing of  300  or  400  persons,  coming  out  A  number  of  persons  were 
bom  time  to  time  in  Park  Lane  with  barrows  and  baskets,  calling 
out  oranges  and  fruit  for  sale,  and  I  found  it  necessary  from  time 
to  time  to  order  them  to  move,  but  they  returned  on  every  oppor- 
tunity when  the  backs  of  the  police  were  turned.  There  was  a 
great  noise  at  the  end  of  the  performance  from  the  shouting  of 
unruly  boys  and  half-grown  men.  The  performance  generally 
lasted  until  about  eleven  o'clock  at  night." 

Mr.  Olaeee,  Q.C.,  Mr.  StvanOon,  Q.C.,  and  Mr.  A.  E.  MiUer,  for 
ihe  Appellant  in  IncKbald  v.  Edbinsen : — 

The  Plaintiff  is  only  a  tenant  from  year  to  year,  and  not  to  be 
favourably  regarded :  Jacomb  v.  Knight  (1).  It  is  a  mere  case  of 
prospective  nuisance  of  a  temporary  description.  The  Comrt,  even 
since  Sir  J.  BoWa  Act,  will  always  send  a  case  of  nuisance  to  be 
tried  by  a  jury :  Eaden  v.  Firth  (2) ;  and  in  this  case  nothing 
amounting  to  nuisance  is  proved.  Bostock  v.  North  Staffordshire 
BaUway  Company  (3)  does  not  go  the  length  of  supporting  the 
Plaintiff's  case,  for  it  was  a  case  of  trespass  for  which  damages 
affdrded  no  adequate  remedy.  Here  they  are  an  ample  remedy. 
Walker  v.  Brewster  (4)  proceeds  on  three  grounds,  not  one  of 
which  exists  in  the  present  case.  In  White  v.  Cohen  (5)  a  very 
serious  case  of  personal  inconvenience  was  made  out.  It  is  impos- 
sible  to  maintain  the  decision  of  the   Yice-Ohancellor  in  the 

(1)  11 W.  R  812.  (8)  6  De  G.  A  Sm.  584. 

(2)  1  H.  ft  M.  673.  (4)  Law  Bep.  5Eq.26.      * 

(5)  1  Drew.  312. 

2  £2  1 
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L.  JJ.  present  case  without  holding  that  a  circus  must  necessarily  be  a 

1869  nuisance,  however  it  be  constructed,  and  however  managed.    There 

JscBBALD  Are  only  three  cases  in  the  books  turning  on  noise :  MUdson  t« 

EoBOTON  -^^^^^  (1)  9  Soltau  V.  De  Held  (2),  where  a  verdict  at  law  had  been 

^  obtained,  and  the  nuisance  was  continual,  not,  as  here,  temporary ; 

Ikgbbald 

V.         and  Eaden  v.  Firth  (3),  where  it  was  laid  down  that  in  such  a  case 

Jfl™^'  there  must  be  a  verdict  at  law  before  injunction.    Moreover,  here 

the  nuisance  arising  from  noise  is  not  put  in  issue,  and  ih6  case  as 

to  crowds  is  very  weak. 

Mr.  Kardakey  Q.O.,  and  Mr.  Eldertonf  for  the  Plaintiff: — 

This  is  a  mere  appeal  for  costs,  the  whole  subject  matter  of  the 
*  suit  having  disappeared,  as  the  ground  has  since  been  covered  with 
buildings :  Sivell  v.  Abraham  (4)  ;  Morgan  v.  Oreat  Eastern 
BaUway  Company  (5) ;  Wilde  v.  WUde  (6).  The  collection  of  a 
noisy  crowd  is  in  itself  a  nuisance,  without  the  noise  of  the  perform- 
ance: Walker  v.  Brewster  (7);  Bex  v.  Moore'J^).  ^ 

Mr.  Qhsse,  Q.C.,  Mr.  StvanstdUy  Q.C.,  and  Mr.  A.  E.  MUler^  for 
the  appeal  in  Inchhald  v.  Barrington : — 

The  evidence  as  to  crowds  in  this  suit  does  not  shew  anything 
which  the  Court  will  consider  to  amount  to  a  nuisance.  As  regards 
the  noise  of  the  performances,  it  is  evident  that  the  Plaintiff's  evi- 
dence is  grossly  exaggerated,  and  nothing  is  shewn  amounting  to 
a  nuisance,  but  only  something  which  may  be  disagreeable  to  a 
person  who  wishes  for  an  extra  amount  of  quiet. 

A  reply  was  not  called  for  in  Inchhald  v.  Bohinson ;  and  Mr. 
Karsldkei  Q.C.,  and  Mr.  Martineau,  who  appeared  for  the  Plaintiff 
in  Inchhald  v.  Barrinffton^  were  not  called  on  in  that  suit 

Sib  C.  J.  Selwtn,  L.J. : — 

We  can  now  dispose  of  both  these  appeals,  which  stand  on  very 
different  grounds.  A  number  of  cases  have  been  referred  to,  but 
the  law  applicable  to  the  subject  is  now  well  settled,  and  has  been. 

(1)  2  Bing/N.  C.  134.  (5)  1  H.  &  M.  78. 

(2)  2  Sim.  (N.S.)  133.  (6)  10  W.  K.  603. 

(3)  1  H.  &  M.  673.  (7)  Law  Rep.  5  Eq.  26. 

(4)  8  Beay.  698.  (8)  3  B.  &  Ad.  184. 
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-dearly  laid  down  by  Lord  Cairns  in  the  present  case.    The  Court      E.  JJ.  * 
cannot  enter  into  such  a  question  as  whether  a  circus  at  a  parti-       1869 

>cular  distance  from  a  house  must  be  a  nmsauce,  nor,  when  a  circus  i^^^ 

has  been  erected,  is  the  Court  bound  to  have  it  tried  at  law  whether  ^   ^* 

BOBIKSOX'. 

it  is  a  nuisance.    The  Court  may,  if  it  thinks  fit,  send  the  question       

of  nuisance  to  be  tried  by  a  jury,  but  it  is  not  bound  to  do  so,  and         «. 
if  the  evidence  is  clear,  the  duty  of  the  Court  is  to  dispose  of  the  ^*»^^J^^* 
•  case  at  once. 

As  regards  Inchbald  v.  Edbinson,  the  first  objection  taken  was 
that  the  appeal  relates  only  to  costs.  It  is  an  unfortunate  circum- 
stance that  the  case  has  been  discussed  after  the  subject  matter  of 
the  suit  has  disappeared,  for  the  land  has  been  built  over,  so  that 
the  question  of  the  right  to  erect  a  circus  upon  it  cannot  henceforth 
arise.  Still,  the  appeal  is  not  merely  an  appeal  for  costs ;  the  Do* 
fendant  has  a  right  to  have  it  decided  whether  the  Plaintiff  had 
any  ground  of  complaint  against  him.  The  Plaintiff,  by  his  bill, 
states  that  the  circus  of  the  preceding  year  had  caused  a  nuisance 
by  drawing  together  a  large  number  of  disorderly  persons,  but  does 
not  state  that  the  noise  was  such  as  to  be  a  nuisance ;  and  he  then 
alleges  that  the  projected  circus  will  necessarily  draw  similar 
crowds  together  so  as  to  be  a  nuisance,  but  he  alleges  nothing 
about  the  noise  of  the  performances,  nor  is  there  any  distinct  alle- 
gation that  the  new  circus  will  be  conducted  like  the  former  one. 
The  case,  therefore,  is  simply  rested  on  the  drawing  crowds  to- 
gether, and  it  is  not  carried  sufficiently  high.  No  doubts  the 
ilrawing  crowds  together  may  be  a  ^nuisance ;  but  all  the  circum- 
stances have  to  be  considered.  One  circumstance  which  has  been 
much  urged  is,  that  the  Plaintiff  is  only  a  yearly  tenant.  He  has, 
however,  been  many  years  in  the  house,  and  is  not  to  lose  his  rights 
because  he  is  only  a  yearly  tenant ;  stiU  it  is  a  circumstance  to  be 
considered.  Again,  it  is  said  that  ther  annoyance  was  to  last  only 
•for  a  short  time.  This  would  have  been  a  most  important  conside- 
ration if  the  time  had  only  been  a  few  days,  and  the  Court  will  be 
^more  strict  as  to  proof  in  the  case  of  a  nuisance  only  lasting  eight 
-weeks  than  in  the  case  of  a  permanent  one.  The  case  of  Bex  v. 
Moore  (1)  was  pressed  upon  us,  but  the  circumstances  there  were 
icompletely  different ;  this  is  a  case  of  an  in-door  performance,  that 

(1)  3  B.  &  Ad.  184. 
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L.  JJ.      was  a  case  where  pigeonHshootmg  took  place  in  the  open  air,  and 

1869  crowds  of  people  assembled  ontside  the  indosore  to  shoot  at  the 
isGHBALD  B^y  pigeons.  Walker  y.  Breuftler  (1),  which  was  much  relied  on^ 
BoBDf8oy«    ^^^^  *^  ^  ^^*^^  ^^  out^ioor  performance^  where  people  wonld  as- 

semble  ontside  the  ^roand,  since  the  fireworks  could  be  seen  and 

«.         the  band  heard  almost  as  well  outside  the  ground  as  within  it. 

^^^^'  The  rule  is  well  deduced  from  the  cases  by  Mr.  Kerr  in  his  work 
on  Injunctions  (2),  and  the  evidence  here  falls  far  short  of  bringing 
the  case  within  that  rule.  The  Plaintiff  cannot  complain  of  th& 
temporary  crowding  occasioned  l^  people  going  to  the  circus  or 
leaving  it ;  and  no  such  continuous  crowding  is  shewn  as  to  justify 
the  interference  of  the  Court. 

Inchbald  y.  BarrinffUm  stands  on  a  different  footing,  for  the  case 
is  not  rested  merely  on  the  crowds,  but  it  is  alleged  that  the  noise 
of  the  performance  is  a  nuisance.  I  dismiss  the  first  point,  for  I 
do  not  think  that  any  such  crowding  as  amounts  to  a  nuisance  is 
proved.  But  the  case  as  to  noise  stands  in  a  very  different  position 
from  that  in  which  it  stood  before  Lord  Claims.  When  it  came 
before  his  Lordship  there  was  •  uncontradicted  evidence  that  the 
noise  of  the  performances  could  not  be  heard  inside  the  houses  in 
Park  Terrace.  This  evidence  has  since  been  completely  rebutted, 
and  we  have  now  before  us  the  evidence  of  the  Plaintiff  and  his- 
wife,  corroborated  by  that  of  seven  independent  witnesses,  shewing 
that  the  noise  of  the  performances  was  heard  inside  the  houses  to 
such  a  degree  as  materially  to  interfere  with  the  comfort  of  the 
inhabitants,  according  to  ordinary  habits  of  life.  This  evidence  is 
uncontradicted,  and  I  am  of  opinion  that  it  establishes  a  case  of 
nuisance  calling  for  the  interference  of  this  Court  The  appeal  in 
IneKbald  v.  Barrinpton^  therefore,  SeuIs. 

Sib  G.  M.  Gitfard,  L  J.  :— 

It  has  been  contended  on  behalf  of  the  Plaintiff  that  these  ap- 
peals are  appeals  as  to  costs,  but  that  is  not  so,  for  in  each  case  an 
injunction  was  granted,  and  the  Defendant  has  a  right  to  have  the 
question  tried  whether  it  ought  to  have  been  granted.  Then  it 
was  urged  on  behalf  of  the  Appellant  that  an  injimction  ought  not 
to  be  granted  to  restrain  a  nuisance  until  it  has  been  ascertained 
(1)  Law  Rep.  5  Eq.  25.  (2)  Page  837. 
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by  an  issue  or  an  action  at  law  that  what  is  complained  of  is  a      L.  jj. 
nuisance.     But»  however  the  matter  may  have  stood  before  the       1869 
passing  of  Sir  John  BoWs  Ad^  I  am  of  opinion  that  the  C!ourt  must    Ihohbald 
now  deal  with  the  question  of  nuisance  or  no  nuisance  in  the  same    s^q^^^^ 
WBj  as  it  deals  with  any  other  question  within  its  jurisdiction  de-        ' — 
pending  on  a  disputed  matter  of  fact     If  the  eyidence  is  satis-         v. 

factory  to  the  mind  of  the  Court,  the  Court  will  decidel  upon  it       

without  more ;  if  the  evidence  is  not  satisfactory,  the  Court  can 
s^nd  the  matter  to  a  jury ;  but  I  am  satisfied  that  it  was  not  the 
intention  of  the  Act  that  a  ease  should,  as  a  matter  of  course,  be 
sent  to  be  tried  by  a  jury  whether  the  circumstances  required  it  or 
not,  and  I  am  of  opinion  that  there  is  no  occasion  for  a  trial  by 
jury  in  either  of  these  suits. 

In  Inchbald  y.  Bcbimon  the  whole  of  the  case  made  by  the 
bill  is,  that  the  circus  will  draw  together  a  great  crowd  of  dis- 
orderly persons.  The  evidence  in  support  of  this  allegation  is 
insufficient,  and  if  an  injunction  in  such  a  case  were  to  be 
granted  and  upheld,  it  would  prevent  the  setting  up  near  a  dwells 
ing-house  any  exhibition  likely  to  be  attended  by  a  large  number 
of  people. 

As  regards  the  second  suit,  the  allegations  as  to  nuisance  from 
crowds  are][not  supported  by  the  evidence.  It  is  clear,  however, 
from  the  evidence  before  us,  which  was  not  before  Lord  Cairns, 
that  the  music  and  noises  in  the  circus  were  heard  distinctly  all 
over  the  PlaintiflTs  house  for  several  hours  every  night.  This  was 
something  materially  interfering  with  the  comfort  of  the  inhabi- 
tants, according  to  ordinary  habits  of  life ;  and  I  am  of  opinion 
that  the  injunction  in  the  suit  of  Inchbald  v.  Barrinffton  was  rightly 
granted. 

SoHcitoiB :  Messrs.  Biaohof,  Bompas,  dt  Bisohof;  Hessrs.  0.  8. 
&  JET.  Braiidcn. 


March  23. 
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I,  jj.  MIDLAND  BANKING  OOMPAJfY  v.  OHAMBEES. 

Crediion^  Deed — Gvarantte — Surety^ — Dividend  onfuU  Amount  <if  Ddt, 

A  bank  permitted  a  customer  to  overdraw  Iub  account  upon  having  a 
guarantee  from  a  surety  to  the  extent  of  £800,  which  guarantee  provided  that 
all  dividends,  compositions,  and  payments  received  on  account  of  the  cus- 
tomer should  be  applied  as  payments  in  gross,  and  that  the  guarantee  shoidd  j 
apply  to  and  secure  any  ultimate  balance  that  should  remain  due  to  the 
bank.  The  customer  gave  the  surety  a  mortgage  on  part  of  his  estate  by  I 
way  of  indemnity.  Afterwards  the  customer  compounded  with  his  creditors 
by  a  deed  which  provided  for  the  administration  of  the  assets  as  in  bank- 
ruptcy. His  banking  account  was  overdrawn  £410.  The  mortgage  was 
realized,  and  the  surety  paid  the  bank  the  £300  secured  by  it : — 

Held  (affirming  the  decree  of  Malins,  V.C),  that  the  bank  was  not 
restricted  to  proof  for  the  balance  of  £110,  but  was  entitled  to  receive  divi- 
dends on  the  whole  £410,  not  receiving  in  the  whole,  including  the  £300^ 
more  than  208.  in  the  pound. 

IHIS  was  an  appeal  by  the  Defendants  from  a  decree  of  Yice- 
Chancellor  Malins  (1).   '  i 

The  FlaintifiEs  were  bankers  at  Sheffield.  In  1865  they  agreed 
to  allow  Mercer^  a  customer  of  theirs,  to  overdraw  his  account,  on 
the  following  guarantee  being  given  them  by  J.  Thorpe. 

''  In  consideration  of  your  opening  an  account  with  Mr.  F.  J. 
Mercer^  and  advancing  to  him  at  any  time  the  sum  of  £300  at  my 
request,  I  hereby  guarantee  to  you  the  repayment  of  all  moneys 
which  shall  at  any  time  be  due  from  him  to  you  on  the  general 
balance  of  his  account  with  you,  and  I  hereby  declare  that  this 
guarantee  shall  be  a  continuing  guarantee  to  the  extent,  at  any 
one  time,  of  £300 ;  and  shall  not  be  considered  as  wholly  or  par- 
tially satisfied  by  the  payment  or  liquidation  at  any  time  or  times 
hereafter  of  any  sum  or  sums  of  money  for  the  time  being  due 
upon  such  general  balance  as  aforesaid  ;  but  shall  extend  to  cover 
and  be  a  security  for  every  and  all  future  sum  and  sums  of  money 
at  any  time  due  to  you  thereon,  notwithstanding  any  such  payment 
or  liquidation.  And  I  further  declare  that  you  may  grant  to  the 
said  F.  J.  Mercer i  or  to  any  drawers,  acceptors,  or  indorsers  of  bills 


(1)  Law  Bep.  7  Eq.  179. 
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of  exchange  or  promissory  notes  received  by  you  firom  him,  any       L  JJ. 
time,  or   other  indulgence,  and  compound  with  him  or  them       1869 
respectively  without  discharging  or  satisfying  my  liability;  and     midland 
that  all  dividends,  compositions,  and  payments  received  from  them  ^^^^®  ^« 
or  him  respectively,  shall  be  taken  and  applied  as  payments  in    Chambebs. 
gross,  and  that  this  guarantee  shall  apply  to  and  secure  any  ulti- 
mate balance  that  shall  remain  due  to  the  said  company ;  and  I 
farther  declare  that  this  guarantee  shall  continue  to  be  binding 
notwithstanding  any  changes  that  may  from  time  to  time  take 
place  in  the  shareholders  in  the  said  Midland  Banking  Compcmyj 
Limited.^ 

On  the  6th  of  January,  1866,  Mereer  assigned  all  his  estate  and 
effects  to  Thamas  Chambers  and  John  Thorpe  in  trust  for  the  pay- 
ment of  his  debts,  to  be  applied  in  the  same  manner  as  if  he  had 
been  adjudged  bankrupt  This  deed  was  registered  under  the 
Bankrwpley  Act,  1861,  s.  194. 

At  the  time  of  the  execution  of  the  deed  there  was  due  from 
Mereer  to  the  Plaintiffs  on  the  balance  of  his  account  the  sum  of 
£410  4s.  lid.  In  May,  1866,  Thorpe  paid  over  to  the  Plaintiffs 
£300  in  discharge  of  his  guarantee.  Mereer ^  it  appeared,  had  given 
to  Thorpe  a  mortgage  to  indemnify  him  against  all  claims  on  the 
guarantee.  The  mortgaged  property  was  sold  by  the  trustees  of 
the  creditors*  deed,  and  the  £300  paid  to  Thorpe,  and  the  £300 
which  he  paid  to  the  Plaintiff  was,  in  fact,  the  £300  which  he  thus 
received  under  the  counter  security. 

The  trustees  contending  that  the  Plaintiffs  were  entitled  to 
prove  only  for  £110  4a.  Hi.,  being  the  balance  due  from  Mereer 
after  deducting  the  £300,  the  present  bill  was  filed  asking  that 
the  trusts  of  the  creditors'  deed  might  be  administered  by  the 
Court,  and  that  it  might  be  declared  that  the  Plaintiffs  were 
entitled  to  a  dividend  on  their  whole  debt.  Yice-Chancellor  MaUm 
made  a  declaration  accordingly,  and  the  trostees  appealed. 

Mr.  Cottony  Q.C.,  for  the  Appellants,  asked  for  the  decision  of 
the  Ciourt  on  the  question  whether  the  jurisdiction  was  not  in 
Bankruptcy,  as  it  was  settled  that  it  would  have  been  if  the 
deed  had  been  registered  under  sect.  192.  The  question  was 
raised  on  the  answer,  but  had  not  been  argued  below  in  oonse- 
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ii.  JJ.      qoenoe  of  the  decisions  in  Ex  parte  Morgan  (1),  and  Pearson  r^ 
1869        Pearson  (2). 
MxDLAin> 

Bakkko  Co.  Sib  c.  J.  Sblwtn,  LJ.:— 

V, 

CwAitBTOa,  j^  jg  j^^j  desirable  that  we  Bhotild  decide  a  case  which  was  not 
argued  in  the  Coort  below.  As  no  objection  to  the  jurisdictiou 
was  taken  before  the  Vice-Chancellor,  we  shall  hear  the  case  on 
the  merits. 

Mr.  Cotton,  Q.G.,  and  Mr.  Kekeunch,  for  the  Appellants,  then 
contended  that  although  A  surety  might  by  his  contract  of  surety- 
ship give  up  in  favour  of  the  creditor  the  right  which  he  would 
otherwise  have,  after  paying  the  whole  amount  for  which  he  was 
liable,  to  prove  against  the  bankrupt  debtor's  estate,  and  might  by 
so  doing  enable  the  creditor  to  prove  for  the  whole  amount  of  his 
debt,  after  having  received  from  the  surety  that  part  of  the  debt 
for  which  the  surety  was  liable,  the  creditor  could  not^  have  such 
right  where  the  surety  had  been  paid  in  full  out  of  the  bankrupt's 
estate  by  means  of  a  securitygiven  to  him  by  the  bankrupt  They 
also  contended  that  upon  the  construction  of  the  guarantee  it  was 
not  intended  to  give  this  right  Thej  referred  to  -Ec  parte 
Hope  (3),  and  Thornton  v.  WKewan  (4). 

Mr.  De  Chx,  Q.C.,  and  Mr.  Brietowe,  for  the  Plaintifis,  were  not 
called  upon. 

Sib  C.  J.  Selwyn,  L.J,-. — 

There  are  two  questions  in  this  case.  One  as  to  the  constrao- 
tion  of  the  guarantee,  the  other  as  to  the  effect  of  Thorpe  having 
been  fully  paid  by  means  of  his  counter-security.  It  is  settled  by 
Thornton  v.  M*Eewan,  and  other  cases,  that  where  a  surety  who  is 
liable  for  part  of  a  debt  has  paid  the  whole  of  what  he  is  liable  for, 
he  is  entitled  to  stand  in  the  place  of  the  creditor  to  that  extent 
against  the  estate  of  the  bankrupt  debtor.  The  surety  may,  how- 
ever, in  his  contract  of  suretyship  agree  to  waive  this  right  for  the 
benefit  of  the  creditor,  and  the  question  is,  whether  the  surety  did 
so  in  the  present  case.    I  am  of  opinion  that  the  clause  in  the 

(1)  1  D.  J.  &  S.  288. .  (3)  3  M.  D.  &  D.  720. 

(2)  Law  Bep.  1  £z.  308.  (4)  1  H.  &  M.  525. 
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latter  part  of  the  guarantee  was  intended  to  ezdude  the  surety,  h,  J  J. 
from  the  right  to  have  a  share  in  the  benefit  of  the  pioof,  and  to  1869 
allow  the  creditor  to  receive  the  full  amount  of  the  dividend.  mmlxD 
This  being  so,  there  only  remains  the  question  whether  the  posi-  BAJ'M»<*Ca 
tion  of  the  creditor  is  affected  by  the  &ct  that  the  surety  has  been  Oha^kbs. 
fully  paid  by  means  of  the  security  given  him  by  the  debtor.  This  """ 
question  is  answered  by  Eso  parte  Hope  (1),  which  differs  from  the 
present  case  only  in  this,  that  there  the  debt  was  joint,  and  tiie 
security  given  to  the  surety  was  upon  the  separate  estate  of  one 
of  the  bankrupts;  but  the  judgment  treats  that  distinction  as 
clearly  immaterial  The  Lord  Justice  Knight  Bruce,  then  Chief 
Judge  in  Bankruptcy,  says  (2),  "  The  agreement  would,  I  conceive, 
have  been  clearly  effectual  and  binding  between  the  creditor  and 
surety  if  the  surety  had  not,  by  means  of  his  mortgage,  or  otherwise, 
received  payment  from  the  assignees  or  from  the  bankrupt's  estate, 
and  if  so,  I  do  not  see  why  their  redemption  of  the  mortgage,  or 
the  payment  of  the  surety  in  any  other  way  out  of  the  bankrupt's 
estate,  should  vary  the  rights  of  the  creditor.  I  think  that  they 
must  take  the  surety's  rights,  if  they  take  them  at  all,  as  he  had 
them  himself;  that  they  cannot  make  any  claim  against  the 
creditor's  dividends  which  the  surety  could  not  have  made ;  that 
he  could  not  have  made  this  claim,  and  that  their  Petition  must  be 
dismissed.  I  may  observe  that  I  have  not  stated  the  facts  specific- 
ally as  they  appear,  nor,  indeed,  do  all  the  fects  clearly  appear ; 
but  I  have  meant  to  state,  and  I  believe  that  I  have  stated^  the 
case  in  a  manner  as  favourable  as  possible  to  the  Petitioners.  The 
debtor  was,  in  truth,  a  fi):m  of  several  persons  in  partnership 
together,  and  the  mortgaged  estate  seems  to  have  been  the  sepa- 
rate property  of  one  of  the  firm,  a  circumstance  which  appears  to 
me  to  make  no  difference,  at  least  in  favour  of  the  Petitioners.  I 
suppose  that  if  it  had  been  made  originally  to  the  Eespondents,  it 
would  not  have  affected  their  right  of  proof  against  the  firm."  It 
such  a  transaction  as  this  were  entered  into  with  any  fraudulent 
purpose  different  considerations  would  arise,  but  nothing  of  the 
kind  is  suggested.  The  case  is  the  simple  case  of  a  surety  who  is 
fully  paid  by  means  of  a  counter-security  given  him  by  the  bank- 
rupt debtor,  and  the  appeal  must  be  dismissed  with  costs. 
(1)  3  M.  D.  &  D.  720.  (2)  3  M.  D.  &  D.  725. 


BANsixa  Go. 

V. 

Chaubbcs. 


402  OHANOBEY  APPEALS.  [L.  B- 

L.  JJ.      Sib  G.  M.  Gifpabd,  L J.  :— 

iw^  I  quite  agree  with  the  opinion  of  the  Vice-Ohancellor,  and  do 

MmLASD  not  think  that  there  is  any  reasonable  doubt  as  to  the  meaning  of 
the  guarantee,  for  it  in  terms  refers  to  dividends  received  from  the 
principal  debtor,  which  must  apply  to  dividends  from  his  estate. 
I  also  agree  in  the  view  that  the  circumstance  of  Thorpe  having 
been  repaid  by  means  of  the  counter-security  does  not  make  any 
difference  in  the  rights  of  the  Plaintiffs.  The  principle  is  this — ^if 
the  surety  had  paid  the  £300  out  of  his  own  money  he  would  have 
had  the  benefit  of  proof  for  that  amount^  and  that  benefit  he  has 
relinquished  in  favour  of  the  Plaintiffs.  The  argument  that  it  has 
been  paid  out  of  the  debtor's  estate  is  a  fallacy ;  it  was  paid  out  of 
something  which,  having  before  the  execution  of  the  creditors' 
deed  been  dedicated  to  the  purpose  of  indemnifying  the  surety, 
was  not^  at  the  time  of  the  execution  of  that  deed,  part  of  the 
debtor's  estate.  Such  a  payment  stands  on  the  same  footing  as  if 
it  had  been  made  by  Thorpe  out  of  his  own  moneys,  and  furnishes 
no  ground  for  reducing  the  proof. 

Solicitors:  Messrs.  Sole,  Turner  &  Turner;  Messrs.  Singleton 
&  TaUershaU. 


L.JJ.  LANGTON  t;.  WAITE.      '^ 

^^  '     Mortgagor  and  Mortgagee— Offer  hy  Plaintiff'-^Incapacity  to  fulfil  Offer. 

Jan.  12, 13. 

—  The  Plaintiflf  transferred  stock  to  the  Defendants  by  way  of  securify  for 

three  months.  The  Defendants,  unknown  to  the  Plaintiff,  sold  the  stock,  and 
on  his  repaying  the  loan  at  the  end  of  the  three  months  transferred  to  him  a 
like  amoimt  of  stock  which  they  had  bought  for  much  less  than  the  sum  for 
whieh  they  had  sold  the  Plaintiff's  stock.  The  Plaintiff  having  discovered 
that  his  stock  had  been  sold,  filed  his  bill  to  charge  the  Defendants  with  the 
profit  they  had  made,  offering  to  retransfer  to  them  the  stock  they  had  tians- 
ferred  to  him,  and  he  obtained  a  decree  on  this  footing.  On  prosecuting  the 
decree,  it  turned  out  that  the  Plaintiff  before  filing  his  bill  had  mortgaged 
and,  before  filing  his  amended  bill,  had  sold  the  stock  which  the  Defendants 
had  transferred  to  him,  which  fact  he  had  not  noticed  in  his  amended  bill. 
It  being  thus  impossible  for  him  to  retransfer  the  stock,  he  presented  a 
Petition  asking  that  he  might  be  at  liberty  to  transfer  to  the  Defendants  a 
like  amount  of  the  same  stock,  and  the  Vice-Obancellor  made  an  order 
accordingly : — 
EMf  on  appeal,  that  the  Petition  was  inconsistent  with  the  decree^  and 
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ought  to  have  been  dismissed ;  and  that  as  the  Plaintiff  had  by  his  own  act  X.  JJ. 
made  himself  incapable  of  performing  the  offer  in  his  bill,  and  not  stated  the  .g^g 
real  facts  on  the  pleadings,  the  bill  must  also  be  dismissed. 

1  HIS  was  an  appeal  by  the  Defendants  from  a  decree  of  Vice- 
Chancellor  Malins  (1),  and  from  a  subsequent  order  made  by  His 
Honour  ou  the  petition  of  the  Plaintiff. 

The  case  made  by  the  bill  was  shortly  this : — ^The  Plaintiff,  in 
December,  1865,  transferred  to  the  Defendants  £22,000  Grand 
Trunk  of  Canada  Bailway  stock,  as  security  for  £6000  and  interest 
for  three  months.  At  the  end  of  the  three  months  the  loan  was 
paid  off,  and  the  Defendants  transferred  to  the  Plaintiff  £22,000 
Qrand  Trunk  of  Canada  BaUvoay  stock ;  but,  as  the  Plaintiff  sub- 
sequently discovered,  the  sum  so  transferred  was  not  the  identical 
sum  of  stock  which  the  Plaintiff  had  transferred  to  them,  the  De- 
fendants haying  in  the  meantime  sold  the  Plaintiff's  stock,  and 
afterwards  purchased  a  like  amount  of  such  stock  for  a  less  sum, 
which  stock  so  purchased  they  transferred  to  the  Plaintiff.  The 
bill  prayed  for  an  account  of  the  profit  thus  made  by  the  Defend- 
ants, and  for  payment  to  the  Plaintiff  of  the  sum  for  which  the  De- 
fendants bad  sold  his  stock,  the  Plaintiff  offering,  upon  such  pay- 
ment being  made,  to  retransfer  to  the  Defendants  the  stock  which 
they  had  transferred  to  him.  yice-Chancellor  Malins  being  of 
opinion  that  the  sale  of  the  stock  by  the  Defendants  was  an  un- 
authorized act,  made  a  decree  declaring  that  the  Defendants  were 
chargeable  with  the  amounts  for  which  they  sold  the  stock.  The 
decree  then  directed  an  account  of  what  was  due  from  the  Defend- 
ants to  the  Plaintiff  on  that  footing,  after  deducting  the  debt  and 
interest,  and  ordered  '^that  the  Plaintiff  upon  payment  of  the 
balance^  which  shall  be  certified  to  be  due  to  him  from  the  De- 
fendants as  hereinbefore  directed,  do  retransfer  the  sum  of  £22,000 
stock  of  the  Grand  Trunk  Railway  of  Canada,  transferr^  by  the 
Defendants  to  the  Plaintiff  as  in  the  pleadings  mentioned,  to  such 
person  or  persons  as  the  Defendants  shall  direct." 

In  working  out  the  decree  in  Chambers  it  appeared  that  the 

Plaintiff  was  unable  to  carry  into  effect  his  offer  to  transfer  to  the 

Defendants  the  stock  which  they  had  transferred  to  him,  inasmuch 

as  he  had  sold  it,  of  which  fact  no  notice  was  taken  in  the  bill, 

(1)  Law  Hep.  6  £q.  165« 
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L.  JJ.      though  it  had  been  amended  after  the  sale.    The  Plaintiff  thero- 

1869       upon  presented  a  Petition  stating  the  fact  of  the  sale,  and  praying 

liAKcraoN     that  he  might  be  allowed  to  transfer  to  the  Defendants  the  same 

Wjote.      &niount  of  stocky  or  to  account  to  them  for  the  moneys  which  he 

had  received  from  the  sale  of  the  stock.  The  Vioe<3hancellor  made 

an  order  in  the  Plaintiff's  favour,  and  the  Defendants  appealed 
both  from  this  order  and  the  decree. 

Sir  Boundell  Palmer,  Q.C.,  Mr.  Pearson,  Q.C.,  and  Mr.  Currey,  for 
the  Appellants,  referred  to  Mowatt  v.  Blake  (1) ;  Ea  parte  Bewni- 
son  (2);  Lockhart  v.  Hardy  (3);  Palmer  v.  Hendrie  (4);  Walker 
V.  Jones  (5) ;  EumUe  v.  Ewiter  (6) ;  Broum  v.  Coh  (7) ;  Bird  v. 
Heath  (8) ;  Brookfidd  v.  Bradley  (9). 

Mr.  Cotton,  Q.O.,  and  Mr.  W.  Morris,  for  the  Plaintiff 

Sir  BoundeU  Palmer,  in  reply. 

Sib  0.  J.  Selwyn,  L. J. : —  - 

It  is  a  matter  of  great  regret  that  a  case  like  this,  which  involves 
questions  of  considerable  importance,  not  only  to  the  parties,  but 
also  to  the  numerous  classes  of  persons  who  are  engaged  in  similar 
transactions,  should,  after  a  litigation  of  more  than  two  years  and 
a  hal^  come  before  us  under  such  circumstances  as  to  render  it 
impossible  for  us  to  decide  the  different  questions  which  have  been 
raised  in  the  suit  We  are  unable  to  do  so  by  reason  of  the  con- 
duct which  the  Plaintiff  has  thought  fit  to  adopt  with  respect  to 
matters  which,  in  our  judgment,  are  very  material  with  reference  to 
the  relief  which  he  has  sought  And,  as  the  questions  in  this  suit 
may  be  the  subject  of  future  litigation,  I  think  it  right  to  abstain, 
as  £Eur  as  possible,  from  expressing  any  opinion  on  them.  I  wish, 
however,  ^to  be  understood  as  not  expressing  any  dissent  from  the 
general  view  of  the  case  which  has  been  taken  by  the  Yice*Chan- 
cellor,  either  with  respect  to  the  law  or  the  &cts,  and  it  is  not 
necessary  for  us  to  decide  upon  the  propriety  of  that  portion  of  the 

(1)  81  L.  T.  387.  (6)  SMoo.  P.O. (N.S.) 397;  Law 

(2)  3  Yes.  562.  Rep.  1  P.  C.  60. 

(3)  9  Beav.  349.  (6)  12  Q.  B.  310. 

(4)  27  rbid.  349.  (7)  14  Sim.  427. 

(8)  6  fiare,  286.  (9)  2  8.  &  a  64. 
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decree  which  declares  that  the  Defendants  are  chargeable  with  the  L.  JJ. 
market  price  of  the  stock  sold  by  them.  [His  Lordship  •  then  isea 
shortly  stated  the  allegations  and  prayer  of  the  bill,  and  the  nature     jj^^s 

of  the  decree,  and  continued : — ^1  __  ^• 

'  -*  Waits. 

The  all^ations  therefore,  and  the  prayer  of  the  Plaintiff's  bill,        

and  the  decree  which  he  has  obtained,  are  all  alike  founded  upon 
the  statement  that  he  has  in  his  possession,  and  is  able  to  deal 
with,  and  to  comply  with  the  offer  which  he  has  made  by  deal- 
ing with,  the  sum  of  £22,000  Orand  TrufA  of  Oanada  BaHway 
stock,  which  had  been  transferred  to  him  by  the  Defendants ;  but 
it  now  appears,  and  is,  in  £Etct,  stated  in  the  Petition  presented  by 
himself  in  the  month  of  July,  1868,  that  as  early  as  the  14th  of 
April,  1866,  he  had  transferred  this  stock  by  way  of  mortgage,  and 
at  different  times  between  the  22nd  of  June,  1866,  and  the  18th  of 
December,  1866,  he  had,  with  the  concurrence  of  his  mortgagees, 
absolutely  disposed  of  the  whole  of  it.  It  appearcf,  therefore,  that 
this  transfer  to  the  mortgagees  was  made  before  the  original  bill 
was  filed,  and  that  the  sale  of  the  entirety  of  the  stock  was  made 
before  the  re-amended  bill  was  filed,  and  under  those  circumstances 
the  Plaintiff  comes  before  the  Court  making  this  offer,  and  obtain- 
ing a  decree  upon  a  condition  which  he  has  put  it  out  of  his  power 
to  comply  with.  It  was  argued  on  his  behalf,  that  to  decide  the 
case  upon  this  ground  would  be  to  decide  it  upon  merely  a  tech- 
liical  ground.  But,  in  my  judgment,  the  offer  is  a  most  substantial 
portion  of  the  Plaintiff's  case>  and  is,  in  fact,  the  very  foundation 
of  his  bill,  and  of  the  decree  which  he  has  obtained.  Upon  the  Plain- 
tiff's Petition,  stating  the  real  &cts  of  the  case,  the  Yice-Chanoellor 
has  made  an  order  which,  in  my  judgment^  was  inconsistent  with 
the  decree,  and  beyond  the  power  of  the  Court  to  make.  We  do 
not,  under  the  circumstances  of  the  case)  think  it  right  to  pre- 
clude the  Plaintiff  from  raising  any  question  that  may  be  properly 
brought  before  the  Court  in  any  subsequent  suit;  but  as  the 
present  suit  has  been  rendered  wholly  useless  by  his  fiuling  to 
state,  as  he  ought  to  have  done,  facts  not  within  the  knowledge 
of  the  Defendants,  but  within  his  own  knowledge,  justice  requires 
that  he  should  pay  the  whole  of  the  costs  of  the  suit  up  to  and  in- 
cluding the  hearing  of  the  cause,  and  also  the  costs  of  the  Petition, 
and  that  the  Petition  and  the  Inll  should  be  dismissed,  but  witEout 


406  CHANGBBY  APPEALS.  [L.  B. 

L.  JJ.  prejudice  to  any  other  suit  or  action,  and  that  all  sums  ^hich,  under 

1869  the  decree,  have  been  paid  by  the  Defendants  to  the  Plaintiff 

jZ^  should  be  repaid. 


if. 
WAmt 


Sib  G.  M.  Giffabd,  L  J. : — 

The  appeal  in  this  case  is  from  a  decree  and  from  an  order 
made  on  a  Petition.  The  decree  proceeded  upon  the  footing  of 
ordering  a  retransfer  by  the  Plaintiff  to  the  Defendants  of  the 
stock  which  had  been  transferred  by  the  Defendants  to  him.  Begard 
being  had  to  the  allegations  in  the  bill,  it  certainly  was  a  very 
material  allegation  that  he  had  that  stock  actually  in  his  posses- 
sion, and  his  bill  proceeds  upon  the  footing  of  repudiating  the  pos- 
session of  that  stock.  Consistently  with  the  allegations  in  the 
bill,  and  consistently  with  the  facts  before  the  Yice-Chanoellor,  when 
he  heard  the  cause,  it  was  impossible  that  he  could  hare  made  any 
decree  otherwise  than  upon  the  terms  of  ordering  a  retransfer  of 
this  identical  stock,  and  accordingly  the  decree  was  made  in  that 
form.  It  turned  out  afterwards,  that  in  point  of  fact,  although 
the  Plaintiff  went  to  a  hearing  with  these  allegations,  he  had,  first 
of  all  mortgaged,  and  subsequently  sold  the  stock,  and  had  done  so 
at  a  time  when  he  might  have  put  in  issue  the  real  taxits  of  the 
case.  That  he  did  not  do,  and  after  the  matter  had  gone  into 
Chambers,  and  there  had  been  a  certificate,  he  presented  a  Petition 
stating  the  real  facts  of  the  case,  and  asking,  in  reality,  a  very 
substantial  variation  of  that  decree.  I  am  very  clearly  of  opinion 
that  upon  that  Petition  no  other  order  should  have  been  made 
than  that  of  dismissing  it  with  costs,  but  we  have  before  us  not 
only  that  Petition  but  the  whole  cause,  and  we  have  the  whole 
cause  before  us  upon  an  allegation  from  the  mouth  of  the  Plaintiff 
himself,  saying,  in  point  of  fact,  that  he  did  not  bring  before  the 
Court  that  which  it  was  material  for  the  Court  to  know  in  order 
to  do  justice  between  the  parties.  That  being  so,  without  deteiv 
mining  anything  upon  the  merits  of  the  case,  for  the  merits  cannot 
be  properly  determined  in  this  state  of  things,  we  are  in  a  position 
to  dismiss  the  bill  with  costs,  on  the  ground  that  the  Plaintiff 
suppressed  that  which  he  ought  to  have  stated  to  the  Court ;  and 
of  course  we  are  in  a  position  to  dismiss,  and  we  do  dismiss,  the 
Petitioni.on  tiie  ground  that  it  is  wholly  inconsistent  with  the 
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practice  of  the  Court,  upon  a  Petition,  and  upon  facts  so  stated,  to 
alter  substantially,  which  this  order  does,  the  decree  which  was 
made  on  the  hearing  of  the  cause.  We  do  so  without  prejudice  to 
a  new  bill  being  filed.  If  I  had  been  of  opinion  that  there  had 
been  on  the  part  of  the  Plaintiff  anything  like  a  fraudulent  sup- 
pression of  material  facts,  I  certainly  should  not  have  concurred 
in  adding  that  qualification,  but  I  am  inclined  to  think  that  the 
suppression  was  rather  inadvertent  than  fraudulent,  because  if  he 
had  been  at  all  aware  what  the  result  of  the  suppression  must  be, 
and  had  understood  tlio  matter,  it  is  perfectly  clear  to  me  that  his 
bill  would  have  been  framed  in  a  different  form,  and  that  he  would 
have  taken  care  not  to  have  had  the  decree  in  the  form  in  which 
he  took  it  Therefore,  upon  the  ground  that  the  suppression, 
though  most  improper,  was  not  fraudulent,  we  dismiss  his  bill  with 
costs,  and  without  prejudice  to  any  future  proceedings  he  may 
think  fit  to  take. 

Solicitors:  Messrs.  Ashimi,  Morris  &  Co.;  Messrs.  -B.  <fc  8. 
Mullens. 


L.JJ. 
1869 


Langton 

Waitb. 


SPIEETT  V.  WILLOWS. 

,   Man'ied  Woman — Equity  to  a  SetUement — Form  tf  Settlement, 

A  BettlemeDt  was  directed  of  three-fourths  of  a  fund  belonging  to  the  wife 
of  a  bankrupt.  Questions  having  arisen  as  to  the  proper  form  of  the  settle- 
ment s— 

ffeldf  that  the  power  of  investment  ought  to  be  confined  to  the  securities 
on  which  cash  under  the  control  of  the  Court  may  be  invested : 

Hddf  as  regarded  the  limitations  in  the  settlement,  that  it  ought  to  bo 
framed  in  a  proper  and  usual  way  vrith  regard  to  the  interests  of  the  wife  and 
children,  and  without  any  particular  regard  to  the  interests  of  the  assignee ; 
and  that  a  power  of  advancement  which  could  be  exercised  in  favour  of  chil- 
dren under  age  was  proper,  though  objected  to  as  injurious  to  the  assignee, 
but  the  ultimate  limitation  in  default  of  children  should  be  to  the  assignee. 

The  settlement^  as  approved  in  the  Court  below,  gave  the  fund  in  default  of 
appointment  to  the  children  as  tenants  in  common,  without  any  qualification : — 

ffddf  that  it  ought  to  be  altered,  so  that  children  dying  under  twenty-one 
and  unmarried  should  not  take  interests  transmissible  to  their  representativeB. 


This 


case  came  before  the  Court  on  questions  as  to  the  form  of 
a  settlement  to  be  made  by  virtue  of  a  married  woman's  equity  to 
a  settlement 
You  IV.  2  L  1 


L.JJ. 

186S 
ApnL23, 


April  10. 
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1868-9 


Spibbtt 
W11J.OWS. 


Mrs.  WUlotvs,  at  the  time  of  her  marriage,  was  entitled  to  a 
mortgage  for  £4000.  This  mortgage,  on  the  day  before  her  mar- 
riage, was  transferred  to  Fvhtow  and  JETarf,  in  trust  as  to  one  moiety 
for  Mrs.  WHUrm  for  life,  for  her  separate  use,  wifh  remainder  to 
her  children,  and  as  to  the  other  moiety  in  trust  for  her  absolutely- 
Some  time  afterwards  a  post-nuptial  settlement  was  made  of  the 
second  moiety.  The  Plaintiff,  who  was  a  creditor  of  the  husband, 
shortly  afterwards  took  proceedings  against  him  in  bankruptcy. 
WiHowa  was  adjudged  bankrupt  and  the  Plaintiff  was  the  assignee, 
and  the  only  creditor  who  proved.  The  Plaintiff  then  filed  his 
bill  to  set  aside  the  post-nuptial  settlement,  and  obtained  a  de- 
cree by  which  the  settlement  was  declared  void  as  against  himj 
but  subject  to  the  wife's  equity  to  a  settlement ;  and  it  was  de- 
clared that  so  much  of  the  £2000  (the  second  moiety  of  the  £4000) 
as  was  not  required  for  the  purposes  of  any  settlement  under  the 
inquiry  thereinafter  directed  was  applicable  in  payment  of  the  Plain- 
tiff's debt,  and  interest  thereon ;  and  the  decree  contained  an  inquiry 
whether  any  and  what  settlement  ought  to  be  made  on  the  wife  out  of 
the  second  moiety  of  the  £4000  (1).  The  Chief  Clerk  of  Vice-Chan- 
cellor  Stuart  certified  that  the  whole  £2000  ought  to  be  settled ;  but 
by  an  order  made  on  the  17th  of  July,  1865,  on  further  consideration, 
and  on  an  application  to  vary  the  certificate,  it  was  declared  that  it 
was  fit  and  proper  that  out  of  the  £2000  the  sum  of  £1500  should, 
subject  as  thereinafter  mentioned  as  to  costs,  be  settled  in  trust  for 
the  separate  use  of  Mrs.  Willows  for  her  life,  without  power  of  an- 
ticipation, with  remainder  in  trust  for  her  children  or  other  issue, 
by  her  then  present  or  any  future  marriage,  equally,  or  their  issue, 
the  issue  only  taking  the  parent's  share ;  and  in  default  of  the 
Defendant,  Elizabeth  WiUaws^  having  any  children,  then  in  trust  for 
the  Plaintiff,  William  Spirett,  as  assignee  of  the  Defendant  Henry 
Willows,  the  husband  of  Elizdhelh  Willows.  And  it  was  ordered 
that  the  residue  of  the  £2000  should  be  paid  to  the  Plaintiff 
William  Spirett,  first,  on  account  of  his  costs  of  the  suit,  and 
then  on  account  of  his  claim  as  assignee  of  Willows.  Then,  after 
directions  for  payment  of  certain  costs  out  of  the  £1500,  it  was 
ordered  that  a  proper  settlement  by  the  Judge  in  Chambers  should 
be  made  and  executed  by  all  proper  parties,  as  the  Judge  should 
(1)  3  D.  J.  &  S.  293. 
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direct^  of  the  residue  of  the  £1500,  according  to  the  aforeeaid  L.  JJ. 
declaration,  and  liberty  to  apply  was  given.  Mrs.  Willows  appealed  186S-9 
to  obtain  a  variation  of  this  order,  but  the  order  was  aflBrmed  (1).  SmExr 

A  draft  settlement  was  accordingly  prepared,  and,  notwithstanding    -^n]^,^ 

various  objections  taken  to  it  by  the  Plaintiff,  was  approved  by        

Vice-Chancellor  Stuart.  The  Plaintiff  now  moved  by  way  of 
appeal  from  an  order  of  Vice-Chancellor  Stuart  refusing  to  dis- 
charge the  certificate  approving  of  it. 

Objections  were  taken  to  the  settlement  by  the  Plaintiff  in  re- 
spect of  the  following  points : — 

1.  The  power  of  investment  was  not  confined  to  securities  on 
which  cash  under  the  control  of  the  Court  might  be  invested,  but 
extended  to  anthorize  investments  in  railway  preference  shares  or 
debenture  stocks. 

2.  In  the  event  of  Mrs.  Willows  not  exercising  a  power  of  ap- 
pointment which  was  given  her  in  favour  of  her  children  and  issue, 
a  trust  was  declared  in  favour  of  all  the  children  or  any  the  child 
of  Mrs.  Willows,  and  if  more  than  one  in  equal  shares,  without 
any  qnalification  as  to  their  attaining  twenty-one  or  marrying. 

3.  The  settlement  contained  a  power  of  advancement  which  might 
be  exercised  in  favour  of  children  nnder  age. 

4.  The  ultimate  limitation  in  default  of  children  of  the  marriage    . 
was  as  follows : — 

**  Upon  trust  for  the  said  William  Spirett  as  such  assignee  in 
bankruptcy  of  the  said  Henry  Willows*  estate  as  aforesaid,  or  other 
the  assignee  or  assignees  in  bankruptcy  for  the  time  being  of  the 
said  Henry  Willows'  estate,  or  if  at  the  time  when  the  present 
trust  shall  come  into  operation  there  shall  be  no  debt,  claim,  or 
demand  in  existence  proved  or  proveable  under  the  aforesaid 
bankmptey  against  the  estate  of  the*  said  Henry  WiUowSj  or  there 
being  any  such  debt^  claim,  or  demand  in  existence,  then,  subject 
thereto,"  upon  trust  to  transfer  the  fund  to  the  trustees  of  the 
post-nuptial  settlement  to  be  held  by  them  upon  the  tnists  thereof. 


April  23, 1868.    Mr.  Pheary  for  the  appeal  motion,  referred  to 
Ward  V.  Taies  (2). 

(1)  Iaw  Rep.  1  Oh.  520.  (2)  1  Dr.  &  Sm.  80. 
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L.  jj.         Mr.  Horton  Smith,  for  the  Defendants  other  than  Fiddow  and 
1868-G      Hatt 

Mr.  Nalder,  for  FuUtaw  and  Hart. 

Sib  W-  Page  Wood,  L  J.  :— 

We  think  that  the  power  of  investment  ought  to  be  confined  to 
those  securities  on  which  cash  under  the  control  of  the  Court 
might  be  invested.  As  regards  the  limitations  and  powers  in 
favour  of  the  children,  we  think  that  what  the  Court  has  to  look 
to  is,  that  this  portion  of  the  fund  should  be  settled  in  a  usual  and 
proper  form  for  the  benefit  of  the  wife  and  children,  without  any 
particular  regard  to  the  rights  of  the  assignee,  which  must  be 
considered  as  having  been  sufiiciently  provided  for  by  the  portion 
of  the  fund  which  is  given  up  to  him.  We  think  that  the  trust 
for  the  children  in  default  of  appointment  should  be  modified  in 
the  usual  way,  so  that  sons  who  die  under  twenty-one,  and  daughters 
who  die  under  twenty-one  and  unmarried,  may  not  take  interests 
transmissible  to  their  representatives,  this  being  the  mode  most 
beneficial  to  the  family.  We  think  that  the  power  of  advance- 
ment ought  to  be  retained.  It  is  a  usual  power,  and  beneficial  to 
the  children ;  and  that  being  so,  we  think,  for  the  reasons  I  have 
stated,  that  its  being  possibly  disadvantageous  to  the  Plaintiff  is 
not  to  be  regarded.  We  think  that  the  ultimate  limitation  must 
be  altered  into  a  limitation  to  the  Plaintiff  as  assignee  of  WiUowi, 
so  that  he  may,  if  it  be  thought  expedient,  be  able  to  sell  it  at 
once  as  a  reversionary  interest. 

Sir  0.  J.  Selwyn,  L.J.  :— 

I  am  of  the  same  opinion.  As  r^ards  the  ultimate  linutatioOi 
I  think  that  the  Court  cannot  look  to  the  fact  that  there  is  only 
one  creditor  in  the  bankruptcy.  The  trust  ought  not  to  be  made 
contingent,  but  should  be  an  immediate  trust  fox  the  assignee, 
subject  to  the  prior  trusts. 


April  16, 1869.    An  order  was  now  made  finally  approving  of 
the  settlement  as  altered. 


Willows. 
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The  settlement,  in  its  ultimate  form,  was  made  between  the      L.JJ. 
Plaintiff  of  the  one  part>  and  Mrs.  Winou:e,  now  a  widow,  of  the       1869 
other  part ;  and,  after  recitals  of  the  proceedings,  it  was  declared     swMrrr 
that,  in  pursuance  of  the  orders,  FuUiow  and  Eart  and  the  survivor 
of  them,  &c.,  should  out  of  the  £862  (which  was  the  residue  of  the 
£1500  after  paying  costs)  pay  certain  other  costs  when  taxed,  and 
either  permit  the  surplus  to  remain  in  its  actual  state  of  invest- 
ment, or,  with  the  consent  of  Mrs.  WUlows  duriug  her  life,  and 
after  her  death  at  the  discretion  of  the  trustees  or  trustee,  call  it 
in  and  invest  it  in  £3  per  Cent.  Bank  Annuities,  Bank  Stock,  East 
India  Stock,  Exchequer  Bills,  or  £2  10«.  per  Cent  Bank  Annuities, 
or  upon  mortgage  of  freehold  or  copyhold  estates  in  Englcmd 
or  TFofca,  but  not  in  any  other  mode  of  investment;  with  power, 
with  such  consent,  or  at  such  discretion  as  aforesaid,  to  rary  in- 
vestments. 

The  trusts  were  then  declared  to  be  for  Mrs.  WtUowt  for  life, 
for  her  separate  use,  free  from  the  control  of  any  husband,  with  a 
restraint  on  anticipation.  Then  followed  a  power  of  appointment 
to  all  or  any  of  the  issue  of  Mrs.  Willows  by  any  future  husband 
living  at  the  date  of  the  settlement,  such  issue  to  be  bom  during 
her  life  or  the  life  of  such  husband,  or  within  twenty-one  years 
after  the  death  of  the  survivor ;  and  in  default  of  appointment  the 
fund  was  to  be  held  in  trust  for  all  her  children  or  any  her  child 
who  being  sons  or  a  son  should  attain  twenty-one  years,  or  being 
daughters  or  a  daughter  attain  that  age  or  marry  under  that  age. 
Then  followed  a  clause  providing  that  if  any  such  child  should  die 
in  the  lifetime  of  Mrs.  WiUotoi  leaving  issue  living  at  her  death, 
such  issue  should  take  per  stirpes  the  share  of  such  deceased  child. 
The  settlement  contained  the  usual  hotchpot,  advancement,  main- 
tenance, and  accumulation  clauses,  and  a  power  of  appointing  new 
trustees,  the  power  of  advancement  during  the  lifetime  of  MrF. 
Willows  requiring  her  consent  in  writing.  The  ultimate  trust  was 
in  fiivour  of  the  Plaintiff  as  assignee  in  bankruptcy  of  Willows. 

I    Solicitors:   Mr.  F.  IF.  PMe^   Messrs,  Blokeley  &  Beswieh; 
Messrs.  CoverdaU  A  Co. 
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li.  JJ.  In  re  CL  AEK. 

1869  CUMBERLAND  v.  CLARK 


March  18.  Practice— Administration  Suit— Casts  of  Plaintiff  whose  Suit  is  stayed. 

W.  filed  a  creditors'  bill  to  administer  C's  estate.  An  administration  de- 
cree having  shortly  afterwards  been  made  in  a  second  sait,  an  order  was  made 
staying  proceedings  in  the  first  suit,  and  directing  TT.'s  costs  to  be  taxed,  and 
to  be  paid  by  the  executrix  out  of  the  assets.  An  order  on  farther  considera- 
tion was  made  in  the  second  suit,  ordering  payment,  first,  of  the  costs  of  the 
executrix,  and  then  of  the  Plaintiff ;  but  not  providing  for  W,^8  costs.  TF. 
then  applied  by  summons  for  an  order  for  payment  of  his  costs  of  the  first 
suit.  He  was  offered  an  order  for  payment  of  them  pari  passu  with  the  costs 
of  the  Plaintiff,  but  declined  it.  Upon  which  his  application  was  refused. 
W,  then  appealed : — 

Beldf  that  the  order  for  payment  of  W,^s  oosts^  by  the  executrix  out  of  the 
assets  did  not  give  them  priority  over  the  costs  of  the  second  suit ;  and  that 
as  W.  had  refused  to  accept  an  order  giving  him  all  he  was  entitled  to,  his 
appeal  must  be  dismissed. 

XHIS  was  a  motion  hj  way  of  appeal  from  a  decision  of  the 
Master  of  the  Rolls. 

On  the  6th  of  November,  1866,  Webber,  the  present  Appellant^ 
filed  a  bill  on  behalf  of  himself  and  all  other  the  creditors  of 
Jonathan  Clark,  for  the  administration  of  his  real  and  personal 
estate,  the  Defendant  being  the  widow,  who  was  executrix  and  sole 
deyisee  and  legatee. 

On  the  26th  of  November,  1866,  an  order  for  administration 
of  Clark's  real  and  personal  estate  was  obtained  on  summons  by 
another  creditor  in  the  Chambers  of  the  Master  of  the  Bolls.  The 
Defendant  then  moved  before  Vice-chancellor  Siuarty  to  whose 
Court  the  cause  was  attached,  to  stay  proceedings  in  the  cause,  and 
on  the  24th  of  January,  1867,  Yice^Chancellor  Stuart  made  an 
order  'Uhat  all  proceedings  in  this  cause  be  stayed;  that  the 
costs  of  the  Plaintifif,  A.  Webber,  of  this  cause,  up  to  and  including 
this  application,  be  taxed  by  the  Taxing  Master ;  that  the  said 
costs  when  taxed  be  paid  to  the  said  A.  Webber  by  the  said  De- 
fendant 8.  E.  Clark,  the  executrix  of  J.  Clark,  deceased,  the  tes- 
tator in  the  pleadings  named,  out  of  the  assets  of  the  said  Jonathan 
Clark ;  that  the  said  A.  Wdber  be  at  liberty  to  go  in  under  the 
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decree  dated  the  26th  of  November,  1866,  made  in  the  matter  and       L.  JJ. 
cause  hereinafter  mentioned,  and  prove  his  claims  against  the  assets        1869 
of  the  said  /.  Glarh  ;  that  the  costs  of  the  Defendant  of  this  appli-       ^[^ 
cation  be  costs  in  the  Matter  of  the  Estate  of  /.  Clarky  and  in  the      Clam. 
cause  of  Oumherland  v.  Clark.^'  Cumbeblahd 

An  order  was  made  in  Cumberland  v.  Clark  on  further  conside-  Clark. 
ration,  directing  payment  of  the  costs  of  the  executrix  in  the  first 
place,  then  payment  of  the  testator's  funeral  expenses,  then  pay- 
ment of  the  costs  of  the  Plaintiif,  and  ordering  payment  of  the 
surplus  assets,  if  any,  to  a  specialty  creditor  who  had  come  in  and 
proved. 

WMer  then  applied  by  summons  to  the  Master  of  the  Rolls  to 
have  his  costs  of  Wether  v.  Clark  provided  for.  The  other  parties 
did  not  oppose  his  having  an  order  for  payment  of  these  costs  pari 
passu  with  those  of  the  Plaintiff,  but  Wdlber  declined  to  accept  this, 
and  the  Master  of  the  Bolls  thereupon  declined  to  make  any  order 
upon  the  summons. 

Wetlber  appealed,  and  by  his  notice  of  appeal  motion  asked  for 
an  order  that  his  costs  taxed  under  the  order  of  the  24th  of 
January,  1867,  might  be  paid  forthwith  out  of  the  assets  of 
Jonathan  Olarh. 

Mr.  OreenBy  Q.O.,  and  Mr.  Nugenty  for  the  Appellant  :— 

Our  costs  are  the  purchase-money  of  staying  our  suit.  The 
order  is  in  the  form  used  where  the  personal  representative  admits 
assets,  in  which  case  the  costs  are  payable  at  once :  Seton  on  De- 
crees (1).  The  executrix  ought  to  pay  these  costs,  and  add  them  to 
her  own :  Wed  v.  Swinburne  (2). 

Mr.  W.  W.  Cooper,  for  the  executrix. 

Mr.  Fischer,  for  the  Plaintiff. 

Sib  0.  J.  Selwyn,  L. J.  :— 

In  my  judgment  the  only  order  that  can  be  made  on  tUs  motion 
is  that  the  Appellant  should  pay  the  costs  of  it.  The  order  of  the 
24th  of  January,  1867,  directs  taxation  of  the  Appellant's  costs,  and 

(1)  3rd  Ed.  p.  882.  (2)  14  Jur.  860. 
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L.  JJ.  payment  of  them  by  the  executrix  out  of  the  assets  of  the  testator. 
1869       This,  T  think,  cannot  mean  more  than  payment  of  them  in  a  due 

j^       course  of  administration,  and  cannot  give  the  Appellant  any  right 

Clabk.  ^  jjQ  pai(i  i^  priority  to  the  executrix  and  the  Plaintiff.  I  do  not 
CcMBiBLABrD  866  why  the  Plaintiff  in  a  suit  which  is  stayed  should  be  in  a  better 

Clabk.  position  as  to  his  costs  than  the  Plaintiff  in  a  suit  which  is  allowed 
to  go  on ;  still  less,  why  he  should  have  priority  over  the  costs  of  the 
personal  representative,  which  are  the  first  charge  on  the  estate.  The 
Appellant,  therefore,  was  offered  before  the  Master  of  the  Bolls  all 
that  he  was  entitled  to,  and  as  he  thought  fit  to  refuse  it,  he  cannot 
now  be  heard  to  complain  that  no  order  was  made,  and  we  can  do 
nothing  but  refuse  his  present  application  with  costs,  without  pre- 
judice to  any  application  he  may  think  fit  to  make  to  the  Master 
of  the  Rolls. 

Sir  G.  M.  Gipfaud,  L.J. : — 

This  is  an  appeal  from  a  decision  of  the  Master  of  the  Bolls  de- 
clining to  make  any  order  on  the  Appellant's  application.  On  the 
hearing  of  that  application  he  was  offered  an  order  giving  him  costs 
pari  pa8su  with  the  Plaintiff.  This  he  refused,  and  as,  in  our 
opinion,  it  was  all  that  he  was  entitled  to,  he  cannot,  after  refusing 
it,  come  here  to  ask  for  anything. 


Mr.  W.  W.  Cooper  suggested  that,  in  order  to  avoid  further  pro- 
ceedings, an  order  should  now  be  made  giving  the  Appellant  such 
order  as  to  costs  as  would  have  been  the  proper  order  when  the 
case  was  before  the  Master  of  the  BoUa 

Mr.  Fischer  objected  to  this. 

Their  Lordships  held,  that  as  the  Plaintiff  objected,  no  order 
ought  to  be  made  but  to  dismiss  the  appeal  motion  without  pre- 
judice to  any  application  to  the  Master  of  the  Bolls. 

Solicitors:  Mr.  21 JET.  Stranffways;  Mr.  J.  B.  8orr^;  Messre. 
Thomson  dt  Son. 


Jlfarcft  18. 
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COCQ  V.  HUNA8GERIA  COFFEE  COMPANY.  l  jj. 

PracHce—Transfer  of  Catue—Cpsts,  ^^^ 

Where  a  party  on  insufficient  grounds  refuses  to  consent  to  the  transfer  of 
a  cause  from  one  Court  to  another,  he  will  be  ordered  to  pay  costs  if  the 
notice  of  motion  for  the  transfer  asks  for  costs. 

Mb.  a,  R  miller  for  the  Hunasfferia  Coffee  Company,  and 
seyeral  other  of  the  Defendants,  moved  to  have  this  cause  transferred 
from  the  Court  of  Vice-Chancellor  James  to  that  of  the  Master 
of  the  Bolls,  on  the  ground  that  Yioe-Chancellor  James  had  been 
engaged  as  Counsel  in  the  cause. 

-  Mr.  Woodrqffe,  and  Mr.  Lococh  Wetb,  for  other  parties,  consented 
to  the  transfer. 

Mr.  Foois,  for  the  Plaintiff,  objected. 

Their  Lordships  made  the  order,  and  directed  the  costs  of  the 
applicants  and  of  the  consenting  parties  to  be  costs  in  the  cause, 
but  gave  no  costs  to  the  Flaiutififl  Their  Lordships  said  they 
wished  it  to  be  understood  that  where  a  party  on  insufficient  grounds 
declined  to  consent  to  a  transfer,  he  would  be  ordered  to  pay  costs 
if  the  notice  of  motion  asked  for  costs,  which  in  the  present  case  it 
did  not. 

Solicitors :  Messrs.  Courtenay  &  Oroome  ;  Messrs.  WiJson,  Bris^ 
towe,  dt  Carpmael. 


March  18. 
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L.  JJ.  CHICHESTER  v.  MARQUIS  OF  DONEGAL, 

1869 

Practice — Exceptioru — Discovery, 

A  Defendant  cannot  excuse  himself  from  answering  fnlly  on  tbe  groond 
that  the  giving  the  disoovery  sought  would  anticipate  the  decree,  such  dis- 
ooyery  being  the  same  as  that  which  would  be  ordered  at  the  hearing  if  the 
Plaintiff  obtained  a  decree. 

Order  of  James,  V.O.,  aflBrmed. 

XHIS  wa8  an  appeal  by  the  Defendant  from  a  decision  of  Yice- 
Chanoellor  Jamea,  allowing  exceptions  to  his  answer. 

The  bill  stated  a  settlement^  dated  the  28th  of  October,  1822,  hj 
which  certain  estates  in  Ireland  were  settled  (after  the  determination 
of  certain  prior  nses  which  had  since  determined)  npon  the  Defendant 
for  life,  with  remainder  to  his  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  Lord  Edimrd  Ghicheder  for  life,  re- 
mainder to  his  first  and  other  sons  suocessively  in  tail  male,  with 
diyers  remainders  oyer.  The  biU  farther  stated  a  priyate  Act  of 
Parliament^  under  which  part  of  the  settled  estates  had  been  sold, 
and  the  residue  of  the  purchase-moneys,  after  discharging  certain 
incumbranceSy  had  been  laid  out  in  the  purchase  of  other  lands, 
which  were  settled  to  the  same  uses.  The  bill  then  stated  a  disen- 
tailing assurance,  dated  the  14th  of  December,  1848,  and  a  re- 
settlement dated  the  23rd  of  July,  1851,  by  the  Defendant  and 
his  only  son,  the  Earl  of  Belfast^  by  which  the  estates  were  assured 
to  the  use  of  the  Defendant  for  life,  remainder  to  the  Earl  of  BA- 
fad  for  life,  remainder  to  his  first  and  other  sons  successiyely  in 
male  tail,  remainder  to  Lord  Edward  Chichester  for  life,  remainder 
to  the  Plaintiff  (who  was  the  eldest  son  of  Lord  Edward  Chichester) 
for  life,  remainder  to  his  first  and  other  sons  successiyely  in  tail 
male,  with  diyers  remainders  oyer.  The  bill  alleged  that  this  re- 
settlement contained  powers  enabling  the  Plaintiff  in  the  eyents 
therein  mentioned  to  charge  the  estate  with  a  jointure  for  his  wife 
and  portions  for  his  younger  children.  The  bill  stated  that  the 
Earl  of  Bdfast  had  died  a  bachelor,  and  that  the  Plaintiff  was 
desirous  of  making  some  provision  for  his  wife  and  any  children  he 
might  have,  and  that  he  could  not  do  so  without  haying  recourse 
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to  his  life  estate  in  the  settled  property,  or  his  powers  of  jointuring       L.  JJ. 
and  charging  portions ;  that  the  Defendant,  as  first  tenant  for  life,       1869 
had  possession  of  the  title  deeds  and  refused  to  allow  him  to  inspect  ohi^£bteb 
them,  or  to  give  him  any  information  as  to  the  contents  thereof,   ^r^' 
or  as  to  the  particulars  of  the  settled  estates.    The  bill  prayed     Donboal. 
that  the  Defendant  might  be  ordered  to  produce  to  the  Plaintiff 
and  his  solicitor,  the  indenture  of  resettlement,  and  the  other 
deeds  relating  to  the  settled  estates,  and,  if  necessary,  might  be 
ordered  to  set  forth  a  full,  true,  and  correct  description  of  the 
settled  property,  and  to  deposit  the  deeds  in  Court  for  convenience 
of  inspection. 

By  the  interrogatories  filed  for  the  examination  of  the  Defendant 
in  answer  to  the  bill  he  was  required  to  set  forth  the  contents  of 
the  deed  of  resettlement^  and  the  particulars  of  the  estates  sub- 
ject to  its  uses.  He  was  also  interrogated  as  to  documents  in  his 
possession. 

The  Defendant,  by  his  answer,  did  not  set  out  the  contents  of 
the  deed  of  resettlement  any  further  than  by  saying  that  he  was 
first  tenant  for  life  under  it,  and  he  declined  to  state  what  estates 
were  subject  to  its  uses,  or  what  was  the  nature  of  the  Plaintiff's 
interest  therein.  He  further  stated  that  the  estates  comprised  in 
the  resettlement  had  been  mortgaged  under  powers  contained  in 
it,  and  that  the  mortgage  securities  now  belonged  to  the  executors 
of  the  mortgagee,  and  that  the  Defendant  had  no  access  to  them. 
In  the  15th  paragraph,  he  also  stated  that  some  of  the  title  deeds 
were  in  possession  of  his  London  solicitors,  Messrs.  CooJcson,  Waine- 
ivriffhty  &  Co.,  who  held  them  on  behalf  of  the  mortgagees,  and  the 
others  in  the  possession  of  the  Defendant's  Irish  solicitor,  who  held 
the  same  on  the  behalf  of  the  mortgagees ;  and  that  the  Defendant 
had  no  control  over  them,  or  access  thereto.  In  the  16th  paragraph 
he  said  that  there  had  lately  been  in  the  custody  of  his  solicitors 
divers  documents  which  purported  to  be  copies,  abstracts,  or  ex- 
tracts of  or  from  the  indentures  and  muniments  of  title  mentioned 
in  the  Plaintiff's  bill ;  that  such  documents  were  the  Defendant's 
own  absolute  property ;  and  that  since  the  institution  of  this  suit, 
he  had  required  his  solicitors  to  deliver  up  to  him  such  of  them 
as  purported  to  be  copies,  abstracts,  or  extracts  of  or  from  the  in- 
dentures of  the  14th  of  December,  1848,  and  the  23rd  of  July, 
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L:  JJ.       1851.    He  went  on  to  say  that  he  Iiod  lately  destroyed  the  last- 
1869        mentioned  documents  in  order  to  preyent  their  inspectioB  by  the 
Chiohebteb   Plaintiff,  and  had  kept  no  list  of  the  doouments  so  destroyed,  and 
Mabquibof  co^lfi  i^ot  8ay»  as  to  his  belief  or  otberwiao,  what  the  particulars  of 
DoKBQAu    ii^Q  same  were.    He  then  stated^  that  he  belieyed  that  Messrs. 
Cookson  dt  Co.  had  in  their  possession  certain  documents  relating 
more  or  less  to  the  settled  estatesi  and  including  oopiesi  abstracts^ 
or  extracts  of  or  from  the  last-mentioned  indentures ;  but  that  the 
Defendant  did  not  know  the  particulars  of  them,  and  that  the  said 
firm  held  the  documents  exclusively  on  behalf  of  the  mortgagees. 
In  the  17th  paragraph  he  stated  his  reason  for  destroying  the  docu- 
ments to  have  been,  that  he  had  for  years  been  under  a  solemn 
promise  not  to  let  the  contents  of  the  indenture  of  the  23rd  at 
July,  1851,  become  known  to  the  Plaintiff^  and  that  he  was  desirou% 
for  other  reasons,  that  the  Plaintiff  should  not  succeed  in  this 
suit. 

The  Plaintiff  took  exceptions  to  the  answer,  which  were  aUowed. 
The  Defendant  appealed  as  to  the  exceptions  which  related  to  the 
contents  of  the  resettlement,  and  the  particulars  of  the  estates 
comprised  in  it,  and  also  as  to  the  sixth  exception,  which  related  to 
documents  in  the  Defendant's  possession. 

^r.Druee,  Q.C.,  and  Mr.  Cookson,  for  the  appeal  motion,  contended 
that  as  to  the  contents  of  the  settlements  and  the  estates  comprised 
in  it,  the  Court  would  not  anticipate  the  decree  by  compelling  the 
Defendant  to  give  the  very  discovery  which  constituted  the  whole 
relief  sought  by  the  bill,  and  which  was  not  necessary  for  the  pur- 
pose of  obtaining  a  decree :  Davis  v-  Earl  Dysart  (1) ;  Lingen  v. 
Simpson  (2).  They  urged  that  the  answer  as  to  documents  was 
sufficient. 

Mr.  Freelinfff  for  the  Plaintiff,  was  not  called  upon. 

Sib  C.  J.  Sblwyn,  L  J.  >- 

We  entertain  no  doubt  that  the  conclusion  at  which  the  learned 
Vice-Chancellor  has  arrived  is  perfectly  correct. 
So  far  as  the  case  has  been  argued  by  Mr.  Druee^  it  depends 

(l;  20  Beav.  405.  (2)  6  Hadd.  290. 
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entirely  upon  a  question  of  principle,  he  not  representing  that  the  L.  JJ. 
Defendant  has  answered  fully,  but  saying  that  this  is  an  attempt  ig^s 
to  anticipate  the  decree,  for  that  the  discovery  now  sought  is  pre-  cm^^n 
cisely  the  same  as  that  which  the  Plaintiff  will  obtain-  in  the  event  «. 
of  his  obtaining  a  decree  at  the  hearing  of  the  cause,  according  to  Donisoau 
the  prayer  of  the  bill.  Now,  in  a  case  where  the  Defendant  has 
neither  demurred  nor  pleaded,  the  general  rule  universally  esta- 
blished is,  that  he  must  answer  fully  unless  he  can  bring  himself 
within  some  exception  to  that  general  rule.  Certainly,  no  autho- 
rity has  been  cited,  and  if  any  authority  could  have  been  cited  I 
am  sure  it  would  have  been  by  the  learned  counsel  who  have 
aigned  in  support  of  this  appeal,  in  favour  of  the  proposition  that 
because  the  discovery  which  is  sought  is  the  same  as  that  which 
would  be  obtained  if  the  Plaintiff  succeeded  in  obtaining  a  decree 
at  the  hearing,  therefore  the  Defendant  is  not  to  give  it  Two 
cases  have  been  mentioned  as  tending  to  support  that  proposition, 
but  in  my  view  neither  of  them  estabUshes  it.  Certainly,  the  case 
of  Linden  v.  Simjmn  (I)  does  not,  for  there  the  Vice-Chancellor 
refused  the  motion,  stating  that  the  Court  ^  made  interlocutory  orders 
for  production  only  upon  two  principles,  security  pending  litigation, 
and  discovery  for  the  purposes  of  the  suit."  In  my  judgment  this  is 
discovery  for  the  purposes  of  the  suit,  and  even  assuming  that  it 
may  be  identical  with  that  to  be  given  under  the  decree  ultimately 
to  be  obtained,  still  it  is  necessary  for  the  purposes  of  the  suit. 
I  think  the  case  of  Davis  v.  Earl  Dysart  (2)  has  still  less  applica- 
tion. It  is  true  that  that  case  was  followed  and  approved  of  by 
His  Lordship,  the  Master  of  the  Bolls,  in  a  subsequent  case  of 
PemieU  v.  Earl  Dysart  (3),  but  I  do  not  think  it  is  an  authority  in 
support  of  any  such  proposition  as  is  now  advanced,  and  that  is 
made  quite  clear  by  the  observations  of  the  Master  of  the  Bolls 
himself  in  the  case  of  Ladtf  Bererfari  y.  Driver  (4).  A  perusal  of 
those  three  cases  would  convince  any  one  that  it  was  not  the  inten- 
tion of  His  Lordship  to  introduce  any  new  rule,  or  to  establish  any 
such  practice  as  has  been  contended  for  here.  Therefore,  so  &r  as 
the  matter  of  principle  is  concerned,  I  think  the  Vice-Chancellor 
was  correct  in  allowing  these  exceptions. 

(1)  6  Madd.  290.  <8)  27  Beav.  542. 

(2)  20  Bear.  406.  (4)  14  Ibid.  887. 
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h.  JJ.  Then  Mr.  Cooksan  has  argaed  another  point,  namely,  that  the 

1869        interrogatory  as  to  documents  in  the  Defendant's  possession  has 

qh^^teb  ^^  f^y  answered.     But,  looking  at  the  admissions  contained 

*•         in  the  16th  and  17th  paragraphs  of  the  answer,  and  considering 

PoNEGAu    the  admission  as  to  the  destmction  of  the  documents,  and  the 

taking  possession  of  those  documents  which  the  Defendant  has 

destroyed,  and  the  possession  of   certain  other   documents  by 

those  gentlemen  who  are  his  solicitors,  I  entirely  agree  with  the 

Vice-Chancellor  that  that  interrogatory  has  not  been  sufficiently 

answered.     The  appeal  motion,  therefore,  will  be  refused  with 

costs. 

Sib  G.  M.  Giffabd,  L J. : — 

In  this  case  the  Defendant  has  neither  pleaded  nor  demurred, 
but  it  has  been  argued  that  a  sufficient  reason  for  refusing  the 
discovery  is,  that  it  is  an  anticipation  of  the  decree.  I  cannot  see 
why  that  should  be  any  reason  for  refusing  the  discovery,  and  no 
case  has  been  cited  which  supports  the  view  that  it  is.  lAngen  v. 
Simpson  (1)  was  a  very  different  case,  because  it  related  to  the 
production  of  a  reference  book,  and  the  reference  book  was  the 
only  thing  that  was  to  be  produced  at  the  hearing,  and  had  nothing 
to  do  with  the  suit  antecedently  to  the  hearing,  and  as  a  matter  of 
discretion  (which  I  think  may  be  exercised  in  many  of  these  cases) 
there  might  be  many  and  weighty  reasons  why  that  reference  book 
should  not  be  ordered  to  be  produced,  one  being  that  the  Plaintiff 
would  have  thereby  got  a  great  portion  of  the  custom  of  the 
Defendant.  But  in  this  case,  in  point  of  discretion,  I  certainly  can 
see  no  reason  why  the  Plaintiff  should  not  be  told  what  the  pro- 
perty is  to  which  he  is  entitled,  and  if  I  had  any  doubt  on  tJie 
question  of  discretion  the  16th  paragraph  of  the  answer  would 
make  an  end  of  all  doubt.  Again,  when  the  Defendant  tells  us  he 
is  under  a  promise  not  to  give  the  information,  that  is  a  reason 
why  he  should  be  compelled  to  give  it,  for,  unquestionably,  a  pro- 
mise by  a  person  having  the  custody  of  title  deeds  not  to  tell  a 
person  entitled  under  them  what  the  property  is,  shews  that  there 
is  need  for  the  Court  to  compel  discovery.     Therefore  I  think 

(1)  6  Madd.  290. 
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these  exceptions  must  be  allowed  as  far  as  the  question  of  principle  L.  JJ. 

is  concerned,  and  I  agree  that  the   interrogatory  to  which  the  isfio 

sixth  exception  relates  has  not  been  sufficiently  answered.  Chiotmteb 

Solicitors:  Mr.  Appleyard;  Messrs.    Cookaon,  Wainewrighty  d:  Donboil. 

Co.     '  


In  re  SMITH,  KNIGHT,  &  CO.  l.  jj. 


Companies  Act,  1862,  «.  lib— Productim  of  Books, 

Shares  in  a  company  now  in  course  of  winding  up  had  been  transferred 
from  (7.  to  N.  without  consideration,  O,  being  the  active  party  in  the  transao- 
tion,  and  the  subsequent  calls  had  been  paid  with  moneys  supplied  by  O, 
The  liquidators,  considering  it  material  to  trace  these  moneys,. applied  for  a 
summons  calling  upon  the  secretary  of  the  banking  company  with  whom  Q. 
kept  his  account,  to  attend  for  examination,  and  produce  all  books  contain- 
ing entries  as  to  (?.'s  affairs.  The  Master  of  the  Bolls  was  not  inclined  to 
issue  the  summons,  but  desired  the  point  to  be  brought  before  the  Lords 
Justices : — 

Held,  that  the  summons  might  issue,  it  being  left  open  to  the  witness, 
upon  his  attending  the  summons^  to  take  any  objections  he  might  haye  to 
the  inspection  of  the  books. 

IHIS  was  an  application  to  issne  a  summons  under  sect  115  of 
the  CompanieB  Ad,  1862,  and  was  brought  before  the  Lords  Justices 
by  the  desire  of  the  Master  of  the  B0II& 

On  the  18th  of  February,  1869,  in  the  course  of  the  winding  up 
of  Smith,  Knight,  dt  Co.,  Limited,  Edward  Noble,  a  contributory, 
was  cross-exandned  on  behalf  of  the  liquidators  as  to  the  circum- 
stances relating  to  the  transfer  into  his  name,  on  the  8th  of 
September,  1864,  of  250  shares  in  the  company  by  Charles  Capper, 
one  of  the  directors.  Ndtle,  in  the  course  of  his  cross-examina- 
tion, stated  that  he  had  paid  no  consideration  for  these  shares ;  that 
he  had  had  no  communication  with  Capper  about  them ;  that  a 
person  named  Cordon,  who  attested  NMe^e  execution,  had  asked 
him  to  accept  the  transfer ;  that  he  had  paid  £1,200  for  calls  on 
the  shares,  but  not  out  of  his  own  moneys,  Cordon  having  supplied 
him  with  money  for  the  payments;  that  Gordon* s  bankers  were 
the  East  London  Bank  ;  that  Capper  was  deputy-chairman  of  that 


1869 
Afarcft  18. 
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h,  jj.       bank ;  and  that  Oardan  waa  oat  of  EngHand,  and  not  expected  to 

1869       retnnu 

^^  The  derk  of  the  liqaidaton,  by  hia  afSdayit  in  sopport  of  the 

KMoirr&  Go.  ^PP^^^^^  ^^^  ^^  sammonBy  deposed  to  the  aboye  effect,  and  pro- 

^^  ceeded  to  say  that  he  verily  believed  it  to  be  important  for  the 
liquidators  to  obtain  further  information  in  regard  to  the  banking 
account  of  Chrdon^  and  for  that  purpose  to  examine  the  secretary 
of  the  bank  upon  the  production  of  the  bank  books  containing  the 
entries  relating  to  Oordan^s  account  mtii  the  bank,  and  that  the 
deponent  also  believed  that  it  would  be  necessary  to  examine 
Capper  in  regard  to  the  transaction* 

The  liquidators  accordingly  applied  at  the  Chambers  of  the 
Alaster  of  the  Bolls,  to  whose  Court  the  winding-up  was  attached, 
for  the  issue  under  the  Companies  Act,  1862,  s.  115,  of  a  summons 
in  the  following  form  upon  the  secretary  of  the  Central  Bank  ef 
London,  Limited,  which  had  succeeded  to  the  business  of  the  Ead 
London  Bank : — 

^  K  DanieU,  of,  &c.,  secretary  to  the  Central  Bank  of  London, 
Limited,  is  hereby  summoned  to  attend  at  the  Chambers  of  the 
Master  of  the  Bolls  in  ,  on  the  day  of  ,1869,  at 

o*dock  in  the  noon,  to  be  examined  on  the  part  of  the 
liquidators  of  the  said  company  for  the  purpose  of  proceedings 
directed  by  the  Master  of  the  Bolls  to  be  taken  before  me  in  the 
above  matter;  and  the  said  H.  DanieU  is  hereby  required  to  bring 
with  him,  and  produce  at  the  time  and  place  aforesaid,  all  cash 
books,  day  books,  original  ledgers,  and  every  other  book  of  the 
Ead  London  Bank,  Limited,  in  his  possession,  custody,  or  power, 
or  in  the  possession,  custody,  or  power  of  the  said  banks,  or  either 
of  them,  containing  any  entry  or  entries  of  loans,  advances,  or  dis- 
counts, payments  in  or  out  of  the  said  banks,  to  the  debit  or 
credit  of  /.  E,  Gordon,  formerly  of,  &c.,  for  the  years  1864, 1865, 
and  1866.     Dated  this  25th  day  of  February,  1869. 

« ^,  Chief  Clerk." 

The  Chief  Clerk,  considering  that  he  had  not  authority  to  issue 
such  a  summons,  an  application  was  made  to  the  Master  of  the 
BoUs  in  Court  His  Lordship  expressed  an  opinion  adverse  to  the 
application,  but  desired  that  the  case  might  be  brought  before  the 
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Lords  Justices.    Their  Lordships,  on  its  being  mentioned  to  them,      L.  JJ. 
directed  it  to  be  put  into  the  paper  of  appeal  motions  without       1869 
requiring  any  order  of  the  Master  of  the  Bolls  to  be  drawn  up.  in  n 

SHTTHy 

Sir  R,  BaggaJlay,  Q.C.,  and  Mr.  Weslldke,  for  the  application,    **  ®flL 
which  was  ex  pcirie,  stated  that  the  object  was  to  endeavour  to 
trace  the  moneys  which  had  been  supplied  by  Gordon  for  payment 
of  the  calls. 

Sib  C.  J.  Selwtn,  L  J. : — 

It  appears  to  me  that  the  proposed  summons  may  properly  be 
issued ;  but  I  say  nothing  to  fetter  the  judgment  of  the  Master  of 
the  Bolls  as  to  any  objection  which  the  party  summoned,  when  he 
attends  for  examination,  may  make  as  to  the  inspection  of  the 
books,  and  it  is  left  quite  open  to  the  witness  to  make  any  such 
objection. 

Sib  G.  M.  Gippard,  L.J.: — 

I  am  of  the  same  opinion.    It  appears  to  me  that,  under  the  * 
I15th  section,  the  person  summoned  is  in  the  same  position  as  an 
ordinary  witness  served  with  a  stibpcena  duces  tecum. 

Solicitors :  Messrs.  Ashurst,  Morris,  c0  Oo. 


In  re  GENEBAL  BOLLING  STOCK  COMPANY.  .l.  jj. 

Ex  parte  ALLIANCE  BANK.  1869 

'  8ecuritie8  to  meet  Bills  (^  Exchcmge—Doulfle  Intdwnoy^ClaitM  of  ^prUl^  17. 

BiU  hciden^Ez  parte  Waring. 

M,  borrowed  ^oney  fieom  the  R  company,  for  which  he  accepted  and 
gave  to  them  bills  of  exchange,  and  deposited  shares  as  a  collateral  security. 
When  the  bills  became  due  M,  wished  the  loan  continued,  and  the  managing 
director  of  the  B.  company  sent  him  for  acceptaooe  fresh  bills,  with  a  letter 
stating  them  to  be  in  place  of  those  falling  due.  M,  accepted  the  new  set  of 
bills  on  that  footing.  After  this  M.  died  insolvent,  and  the  B.  company  was 
ordered  to  be  wound  up,  and  was  admitted  to  be  utterly  insolvent.  Both 
sets  of  bills  had  been  negotiated,  and  were  outstanding.  The  holders  of  the 
You  lY,  2  Af  1 
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first  set  of  billfl  apptied  to  hare  snch  fint  set  paid  by  meaoB  of  ike  deposited 
shares,  on  the  principle  of  Ex  parte  Waring  (1). 

Eeldf  by  the  Master  of  the  Rolls,  that  the  bill  holders  could  not  maintain 
any  claim  against  the  shares  deposited. 

Held,  on  appeal,  that  Ex  parte  Waring  did  not  apply  in  favour  of  the 
holders  of  the  first  set  of  bills,  for  that  the  B.  company  after  receiving  the 
new  bills  in  place  of  the  old  ones,  were  bound  to  indemnify  M,  against  the 
old  ones,  and  had  no  right  to  apply  his  shares  in  payment  of  them ;  but 
whether  the  principle  of  Ex  parte  Waring  was  not  applicable  in  favour  of 
the  holders  of  the  new  bills,  <^«re. 

1  BIS  was  an  appeal  by  the  Alliance  Batik  from  a  decision  of  the 
Master  of  the  Bolls,  refusing  their  application  to  have  certain  rail- 
way shares  applied  towards  payment  of  bills  held  by  them. 

On  the  13th  of  March,  1863,  a  written  agreement  was  entered 
into  between  T.  L.  Murray  and  the  General  BxMing  Stock  Com- 
jpany,  LinUled,  that  the  company  should  adTance  to  Murray  £12,000 
for  nine  months  at  £6  per  cent,  per  annum,  for  which  Miirray  at 
the  end  of  the  nine  months  was  Airther  to  pay  a  bonus  of  £2000. 
It  was  further  agreed  that  Murray  should  give  his  acceptance  at 
nine  months  for  the  £12,000,  and  £2000  bonus,  and  deposit  with 
the  company  as  collateral  security  for  payment  of  those  sums  £12,000 
worth  of  Turin  and  Savona  Railway  shares,  and  a  certain  amount 
of  Belgian  railway  shares.  The  agreement  contained  a  further  stipu- 
lation relating  to  a  supply  of  rails  to  the  Turin  and  Savona  Bait- 
uwy,  under  which  Murray  became  liable  for  payment  of  a  farther 
sum  to  the  Rolling  Stock  Company. 

On  the  16th  of  December,  1863,  another  written  agreement  was 
entered  into  between  Murray  and  the  Rolling  Stock  Company ^  by 
which  it  was  agreed  that  the  loan  should  be  continued  for  the 
further  term  of  three  months,  and  renewed  for  three  months  further 
at  the  expiration  of  that  term.  It  was  further  provided  that  the 
agreement  as  to  rails  should  be  cancelled,  and  that  Murray  should 
give  his  acceptances  for  the  further  bonus  of  £3000,  and  also,  iu 
consideration  of  the  renewal  of  the  loan,  his  acceptances  for  £1500, 
and  that  he  should  increase  the  number  of  Turin  and  Savona 
shares  deposited. 

In  June,  1864,  an  arrangement  was  come  to  between  Murray 
and  the  company,  that  the  loan  should  be  renewed  for  six  months. 


(1)  10  Vcs.  345. 
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vrhich  was  to  be  done  by  Mwrtay's  giving  aooeptances  for  thzee 
months,  which  were  to  be  renewed  at  the  end  of  that  time  for 
another  three  months.  The  moneys  having,  by  means  of  another 
bonos,  been  made  up  to  £21,000,  Mwnrayy  in  June,  1864,  gave  to 
the  BoUing  Stock  Company  his  acceptances  for  £21,000  falling  due 
on  the  12th  of  September,  1864,  and  the  deposit  of  shares  was  con- 
tinned  as  a  collateral  security.  These  acceptances  were,  for  con- 
yenience,  designated  in  argument  as  the  fourth  set. 

On  the  8th  of  September,  1864,  the  managing  director  of  the 
BoUing  Stock  Company  wrote  to  Murray  as  follows : — 

**  I  beg  to  inclose  you  drafts  for  your  acceptance  for  £21,000  in 
place  of  those  falling  due  on  Monday  next,  the  12th  instant,  and  at 
the  same  time  urge  upon  you  the  necessity  to  duly  accept  and 
return  them  per  return  of  post." 

Murray  duly  accepted  and  returned  these  bills,  which  were 
designated  as  the  fifth  set,  sending  them  in  a  letter  which  simply 
stated  that  they  were  sent  in  compliance  with  the  letter  of  the 
8th  of  September. 

The  BoUing  Stock  Company  had,  before  September,  1864,  nego- 
ciated  the  fourth  set  of  bills,  and  the  AUiance  Bank  were  the  holders 
of  them  to  the  extent  of  £16,000.  The  BoUing  Stock  Company 
did  not  take  up  those  held  by  the  AUiance  Bank^  though  they  took 
up  the  remainder. 

The  AUiance  Bank  sued  Mv/rray  on  the  bills  they  held,  and  in 
1866  recovered  judgment  Murray  died  insolvent  in  1867,  with- 
out having  paid  the  bills. 

G^ie  BoUing  Stock  Company  negotiated  the  fifth  set  of  bills  to 
the  extent  of  £16,000. 

The  BoUing  Stock  Company  was  now  in  course  of  winding  up, 
and  it  was  admitted  that  its  debts  would  not  nearly  be  paid  in 
full. 

The  shares  in  the  Turin  and  Savona  Bail/way  Company^  which 
had  been  deposited  by  Murray  with  the  BoUing  Stock  Company  in 
pursuance  of  the  above-mentioned  agreement,  came  into  the  posses- 
sion of  the  o£Scial  liquidator,  and  the  AUiance  Bank  took  out  a 
summons  to  have  the  proceeds  of  them  applied  in  payment  of  the 
£16,000  bills  of  the  fourth  set,  of  which  the  AUiance  Bank  were 
the  holders. 
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Sir  R  BaggaOayy  Q.C.,  and  Mr.  EidU,  for  the  Mianoe  Bank, 
in  support  of  the  appeal  motioui  contended  that  the  case  was 


(1)  LOBD  HOMILLT,  M.E. : — 

I  think  that  this  case,  when  the  facts 
are  well  understood^  is  perfectly  clear. 
I  am  of  opinion  that  Ex  parte  Waring 
(10  Yes.  345)  in  one  sense  does  apply ; 
hut  that  in  another  sense  it  does  not.  It 
docs  not  apply  in  the  sense  of  giving  any 
security  whatever  to  the  holders  of  the 
bills.  If  one  person  advances  a  sum  of 
money  to  another  upon  a  mortgage  of 
his  estate,  or  upon  a  deposit  of  railway 
shares,  or  the  like,  he  takes  that  mort- 
gage as  a  security  for  the  sum  of  money 
which  he  advances.  He  may  also  take 
a  judgment,  a  bill,  or  any  other  colla- 
teral securities,  and  those  are  securities 
for  the  money  which  is  advanced.  Bat 
when  a  security  is  given  for  a  bill,  no 
money  passes  at  all  between  the  parties. 
The  mortgage,  in  point  of  fact,  is  given 
as  a  security  that  the  person  who  gets 
the  money  upon  the  bill  that  is  drawn 
will  meet  the  bill  at  maturity ;  and  if 
he  does  so,  and  properly  retires  the  bill 
at  maturity,  then  the  security  is  over. 
That  was  the  case  which  existed  in 
Ex  parte  Waring  (19  Yes.  345;  and 
Poio2es  V.  Hargreaves  (3  D.  M.  &  G. 
430) ;  and,  in  fact,  that  is  the  state  of 
circumstances  in  which  the  equity  ad- 
ministered in  those  cases  has  usually 
arisen.  When  I  said  that  Ex  parte 
Waring  in  one  sense  applies,  I  meant 
that  the  principle  upon  which  Lord 
Eldon  there  acted  applies,  that  when 
there  are  two  insolvent  estates  it  is  the 
duty  of  the  Court  to  settle  the  equities 
between  the  two  estates,  and  to  arrange 
what  the  equities  are ;  of  which  arrange- 
ment the  bill  holders  undoubtedly  get 
the  advantage. 

Now,  in  the  present  case,  the  com- 
pany advance  £12|000  to  Murray  upon 


certain  conditions,  which  make  the  debt 
ultimately;  amount  to  £21,000.  As 
security  for  that  debt  he  deposits  a  cer* 
tain  number  of  shares  in  an  Italian 
mil  way,  and  as  an  additional  security 
for  it,  he  gives  bills  for  £21,000.  Then, 
as  between  Murray  and  the  company, 
Murray  owes  the  company  £21,000, 
and  has  given  bills  to  that  amount; 
and  he  has  also  given  a  mortgage  secu- 
rity for  the  same  amount  When  the 
bills  become  due,  it  is  arranged  that 
they  shall  be  renewed,  Murray  there- 
upon renews  the  bills,  giving  new  bills 
to  the  amount  of  £21,000  to  meet  the 
bills  that  are  in  circulation.  The  com- 
pany, instead  of  taking  up  all  those 
bills,  in  point  of  fact  leave  £16,000  of 
them  outstanding,  and  discount  the  new 
bills  to  the  extent  of  £16,000,  retaining 
the  rest ;  the  consequenoe  of  which  is, 
that  there  are  bills  of  Murray  in  the 
hands  of  the  company,  or  outstanding, 
to  the  amount  of  £37,000,  to  secure 
£21,000  of  debt,  in  addition  to  which 
the  company  have  the  deposit  of  rail- 
way shares.  If  both  Murray  and  tbe 
company  were  solvent,  the  matter 
would  be  very  simple.  Murray  pays 
the  £21,00D,  he  gets  back  his  securities, 
and,  in  addition  to  that,  he  compels  the 
company  either  to  take  up  or  to  pay 
him  the  old  outstanding  bills ;  and  that, 
in  point  of  fact,  is  the  equity  now 
existing  between  the  two  estates.  If 
the  two  estates  were  solvent^  the 
£32,000  being  proved  against  Murray'g 
estate  by  the  bill  holders,  Murray*g  re- 
presentative, upon  paying  the  £16,000 
on  the  outstanding  new  bills,  and  the 
£5000  on  the  bills  remaining  in  the 
hands  of  the  company,  would  be  en- 
titled to  have  the  deposits  and  the  bills 
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goveroed  by  Ex  parte  WaHng  (1),  the  principle  of  which  was  not 
confined  to  cases  where  the  drawer  and  acceptor  were  bankrupt : 
Pawles  V.  Sargreatfes  (2). 

Mr.  Jessel,  Q.C.,  and  Mr.  WinterhotJMmt  for  holders  of  bills  of  the 
fifth  set: — 

The  shares  were  deposited  as  security  to  the  Botting  Sioeh  Com- 
pany against  the  fourth  set  of  bills^  but  that  gave  the  bill  holders 
no  lien  on  them.  The  BoUing  Stock  Company  and  Murray,  while 
both  were  solyent,  could  do  what  they  pleased  with  the  shares,  and 
the  letter  of  the  8th  of  September,  1864,  shews  that  the  shares 
were  made  a  security  for  the  fifth  set  of  bills.  We  say,  therefore, 
that  we  are  entitled  on  the  principle  of  Ex  parte  Waring.  This 
point  is  not  regularly  before  the  Court ;  but  eyen  if  the  Court 
declines  to  express  any  opinion,  the  case  must  be  decided  against 
the  Attianee  Bank,  since,  after  the  letter  of  the  8th  of  September, 
the  BoBing  Stock  Company  had  no  right  to  apply  the  shares  towards 
the  fourth  set  of  bills,  being  bound  by  that  letter  to  take  up  the 
fourth  set*    [They  referred  to  Trimingham  v.  Maud  (3).] 

Mr.  Wiekens,  Mr.  Davey,  and  Mr.  Latoranee,  for  other  holders  of 
bills  of  the  fifth  set. 

Mr.  Boxburgh,  Q.C.^  for  Murray's  representatires : — 

It  is  immaterial  to  us  whether  the  shares  are  applied  to  the  fourth 
or  fifth  set  of  bills,  for  we  are  liable  at  law  on  both.  We  only  con- 
tend that  the  shares  must  be  applied  towards  the  fourth  and  fifth 
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remaining  in  the  hands  of  the  company 
xetamed  fh>m  the  company,  and  also  to 
say  that  the  £16,000  old  bills,  npon 
which  Murray  was  liable  as  acceptor, 
should  be  paid  by  the  company ;  and, 
in  point  of  fact,  those  equities  most,  in 
my  opinion,  be  set  right  now  between 
the  two  estates,  upon  the  principle  of 
Ex  parte  Waring,  in  taking  the  ac- 
counts between  the  two  estates.  But 
that  does  not  give  the  holder  of  any  of 
the  bills  any  right  against  the  seourity. 
It  IS,  in  point  of  fact,  only  an  afiiidr 


between  the  two  estates,  and  must  be 
regukted  wholly  regardless  of  the  per- 
sons who  are  the  holders  of  the  bills, 
who  may,  undoubtedly,  get  the  advan- 
tage of  one  estate  being  made  a  little 
larger,  or  the  disadvantage  of  the  other 
estate  being  made  a  little  less. 

In  my  opinion,  therefore,  the  claim 
altogether  fails,  and  the  summons  must 
be  dismissed. 

(1)  19  Ves.  846. 

(2)  3  D.  M.  d^  G.  480. 

(3)  Law  B^.  7  £q.  201. 
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sete  of  bills,  or  some  of  them,  so  as  to  relieve  our  estate,  and  not 
treated  as  part  of  the  assets  of  the  BoUing  Stock  Company. 

Mr.  SotUhffate,  Q.C.,  and  Mr.  Baffshatve,  for  the  official  liquidator 
of  the  Belling  Slock  Company : — 

Hx  parte  Waring  (1)  does  not  apply  where  there  is  neither  bank- 
ruptcy  nor  anything  analogous  to  it :  Laycock  y.  Johnson  (2).  In 
Poioles  V.  Hargreavea  (3)  the  creditors'  deed  provided  for  adminis- 
tration as  in  bankruptcy.  This  is  a  case  of  a  loan  on  the  security 
of  bills  and  the  collateral  security  of  shares,  and  Es6  parte  Waring 
does  not  apply  to  such  a  case:  Loder'8Ca8e(4:);  Inmanr.Clare(5)i 
Ex  parte  Stephens {Q). 

Sir  E.  BaggaUay,  in  reply. 

Sib  0.  J.  Selwyn,  L. J.  :— 

The  Master  of  the  Bolls,  in  his  judgment  in  this  case,  has  not 
questioned  the  authority  of  the  case  of  Ex  parte  Waring^  but,  on 
the  contrary,  has  referred  to  it  as  still  governing  all  cases  falling 
within  the  scope  of  its  authority ;  and  it  certainly  was  not  the  in- 
tention of  the  Lord  Chancellor  and  myself,  in  Ex  parte  Stepliens, 
to  question  in  any  way  its  authority.  But  the  principle  upon 
which  JSc  parte  Waring  depends  appears  very  clearly  from  the 
judgment  of  Lord  Eldon.  He  says  (7):  "If  these  bill  holders 
are  to  have  payment  in  preference  to  the  other  creditors,  it  must 
be  by  the  effect  of  an  equity  between  those  two  houses  rather  than 
by  any  demand  directly  in  their  own  right  upon  any  fund  in  the 
hands  of  Brickwood  dt  Co'*  In  the  same  spirit  he  says  (8): 
"  Having  regard  to  the  demands  of  all  the  creditors  and  the  bank- 
rupts in  this  circuitous  way,  I  think  the  biU  holders  must  be  paid, 
not  as  having  a  demand  upon  these  funds  in  respect  of  the  accep- 
tances they  hold,  but  as  the  estate  of  Brickwood  dt  Co.  must  be 
cleared  of  the  demand  by  their  acceptances,  and  the  surplus,  after 
answering  that  demand,  must  be  made  good  to  Bracken  &  Co'' 

In  such  cases,  then,  the  claims  of  the  bill  holders  depend  not 


(1)  19  Ves.  345. 

(2)  6  Hare,  199. 

(3)  3D.M.&GL480. 

(4)  Law  Ee>  6  Eq.  49L 


(5)  Joh.  769. 

(6)  Law  Bep.  3  Gb.  753. 

(7)  1&  Ves.  349. 

(8)  Ibid.  360. 
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upon  any  contract  to  which  they  are  parties ;  for  in  the  case  of  Ex 
parte  Waring  {l)y  as  in  this  case,  the  bill  holders  had  not  eyen  any 
notice  of  the  existence  of  the  securities  the  benefit  of  which  they 
claimed ;  the  right  in  these  cases  depends  npon  the  accidental  con- 
currence of  circumstances  giving  rise  to  such  a  complication  as  can 
only  be  solved  by  one  particular  application  of  the  securities,  or 
the  proceeds  of  the  securities.  In  order  to  give  rise  to  such  a  state 
of  things,  there  must  be  two  insolvent  estates,  and  there  must  be,  to 
the  extent  pointed  out  in  Powles  v.  Sargreaves  (2),  a  forced  adminis- 
tration of  both  these  estates. 

Until  that  state  of  circumstances  has  arisen,  the  two  persons 
who  are  the  parties  to  the  contract  have  a  perfect  right  to  deal 
with  the  securities  which  one  of  them  has  deposited  with  the  other 
in  any  manner  they  think  fit.  That  is  the  point  intended  to  be 
decided,  and  is,  I  think,  decided,  by  what  fell  from  the  present 
Lord  Chancellor  in  the  case  of  Ex  parte  Stephens^  when  he  says  (3) : 
**  The  bill  holder  might  have  raised  an  equity,  but  even  then  he 
could  not  raise  it  till  he  had  given  the  persons  who  gave  the 
guarantee  notice  of  his  claim,  and  until  that  time  they  might  deal 
with  all  the  rights  as  between  them  and  the  acceptors  in  any  way 
they  thought  fit."  Applying,  then,  those  principles,  which  I  think 
are  clearly  established,  to  the  facts  of  the  present  case,  we  find,  in 
the  first  place,  that  there  was  here  a  contract  between  Mr.  Murray 
and  the  BoUing  Stock  Company  originally  for  the  loan  of  £12,000, 
with  a  bonus  of  £2000,  and  which,  by  means  of  the  sum  of  £3000, 
whidi  has  been  called  a  fine,  and  also  by  reason  of  two  subsequent 
bonuses,  one  of  £1500  and  one  of  £2500,  became  ultimately  raised 
to  the  sum  of  £21,000,  which  was  the  sum  secured  by  the  fourth 
and  fifth  sets  of  bills. 

Under  the  original  contract  of  the  13th  of  March,  1863,  there 
was  a  loan  of  £12,000,  with  the  addition  of  the  bonus  of  £2000, 
and  in  respect  of  that  Mr.  Mwrray  agreed  to  give  his  acceptances 
at  nine  mouths  from  the  date  of  this  agreement,  and  to  deposit 
with  the  company,  as  collateral  security  for  the  £12,000  and  the 
£2000  bonus,  certain  railway  shares  and  other  property.  That 
was  a  contract  by  which  the  shares  were  given  as  a  collateral 

-         •     (1)  19  Ves.  345.  (2)  3  D.  M.  &  G.  480. 

(3)  Law  Rep.  3  Ch.  75T, 
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security  for  the  loan  wliich  was  primarily  secured  by  the  accep- 
tances. It  is  unnecessary  to  go  through  the  details  of  the  subs^ 
quent  continuance  of  that  loan,  and  the  transactions  in  respect  of 
which  the  two  subsequent  bonuses  were  agreed  to  be  given ;  but 
applying  the  principle  which  was  laid  down  in  Ek  parte  8iefhen$  (I), 
it  is  clear  that  it  was  open  to  Mr.  Murray  and  to  the  BoBing  Stock 
Company f  the  parties  to  that  contract,  at  any  time  to  deal  with  the 
securities,  which  were  part  of  the  subject  matter  of  the  contract^  in 
any  manner  they  might  think  fit  The  question  we  hare  now  to 
decide  is,  whether  they  have  so  dealt  with  the  securities  as  to  con- 
stitute, at  the  date  of  the  insolvencies^  a  state  of  circumstances 
which  can  support  a  claim  such  as  that  which  has  been  raised  in 
the  present  case. 

This  question  depends  upon  the  construction  which  is  to  be  put 
upon  the  transaction  of  the  8th  of  September,  1861.  [His  Lord- 
ship read  the  letter  of  the  8th  of  September.]  That  letter  contains 
a  plain  statement  that  the  bills,  the  particulars  of  which  are  stated 
in  the  same  letter,  and  which  amount  to  £21,000,  were  to  be  ac- 
cepted by  Mr.  Murray  in  place  of  those  £eJling  due  on  the  12th  of 
September.  The  parties  being  at  that  time  fully  entitled  to  deal 
with  the  securities  in  any  manner  they  thought  fit,  and  without 
regard  to  any  interest  existing  in  any  bill  holder,  entered  into  an 
arrangement,  the  substance  of  which  appears  to  me  to  be  clearly 
this,  that  Mr.  Murray  was  to  accept,  as  he  did  accept,  the  fifth  set 
of  bills  for  £21,000,  and  that  they  were  to  be  in  place  of  the  fourth 
set  of  bills.  The  BMing  Stock  Company ^  after  entering  into  this 
arrangement,  could  not  possibly  have  a  right  to  say  that  they 
would  retain  the  securities  as  security  for  the  fourth  set  of  bills, 
for  it  is  obvious  that  the  faith  and  honour  of  this  transaction  was 
that  they  should  in  some  way  or  other  put  an  end  to  any  liability 
on  Murray^s  part  in  respect  of  those  bills.  Suppose  the  contract 
contained  in  that  letter  had  been  reduced  into  plain  terms  instead 
of  being  expressed  in  that  short  form,  there  would  then  have  been 
a  formal  agreement  between  the  parties  that  the  fourth  set  of  bills 
should  be  cancelled,  and  should  be  delivered  over  in  the  cancelled 
state  to  Mr.  Murray.  In  that  case  clearly  it  could  not  have  been 
said  that  the  security  was  a  continuing  security  in  respect  of  th# 
(1)  Law  Bep.  d  Ch.  753. 
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bills  so  agreed  to  be  cancelled,  dot,  in  my  opinion,  conld  it  hav0 
been  said  that  because  Mr.  Murray  had  subsequently  failed  to  pay 
the  fifth  set  of  bills  for  £21,000,  or  had  made  default  in  any  other 
manner,  any  right  in  respect  of  the  fourth  set  of  bills  was  revived. 
Now  the  Appellants  in  this  case  are  persons  holding  some  of  this 
fourth  set  of  bills ;  but,  as  I  have  already  said,  the  security  in 
respect  of  the  fourth  set  of  bills  was  entirely  put  an  end  to  by  the 
transaction  between  Mr,  Murray  and  the  Rolling  Staek  Company  at 
a  time  when  the  parties  were  fully  at  liberty  to  deal  with  the  securi- 
ties as  they  thought  fit,  and  consequently  when,  upon  the  sub- 
sequent  insolvency  of  the  RdUing  Stock  Compojiy^  and  the  subse* 
quent  insolvency  of  Mr.  Murray,  those  bills  became  dishonoured, 
and  still  remained  outstanding  in  the  hands  of  the  Alliance  Bank  ; 
the  Alliance  Bank  are  not  able  to  shew  the  existence  of  that  state  of 
circumstances  with  respect  to  the  securities  which  alone  could  bring 
them  within  the  principle  of  the  decision  in  Ex  parte  Waring  (I). 
I  think,  therefore,  in  this  case  the  Master  of  the  Bolls  was  quite 
light  in  refusing  the  claim  of  the  AUianee  Bank.  That  is  the  only 
point  which  is  now  before  us,  and  I  think  it  would  be  very  danger- 
ous to  go  further  in  this  case,  especially  having  regard  to  the 
manner  in  which  these  windfng-up  proceedings  are  necessarily 
carried  on.  I  wish,  therefore,  to  be  understood  as  deciding  the 
case  of  the  Alliance  Bank,  and  nothing  more.  I  think  the  claim 
has  been  rightly  refused  by  the  Master  of  the  Bolls,  and  conse- 
quently this  appeal  motion  must  be  refused  with  costs. 
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Sm  G.  M.  GiPFARD,  L.J. : — 

The  order  of  the  Master  of  the  Bolls  must  be  affirmed  in  this 
case,  although  I  confess  I  cannot  accede  to  the  reasons  which  led 
his  Lordship  to  the  conclusion  at  wliich  he  arrived.  The  simple 
ground  on  which  I  found  the  affirmance  of  that  decision  is  this, 
that  the  Alliance  Bank  ought  not  to  be  paid  out  of  the  proceeds  of 
this  security,  because,  as  between  the  two  estates,  there  is,  under 
the  circumstances,  no  contract  authorizing  the  application  of  the 
proceeds  of  these  securities  in  payment  of  the  bills  which  the 
AUianee  Bank  holds.  Now,  I  certainly  have  no  hesitation  in  saying 
that  JEr  parte  Waring  and  Powles  v.  Hargreaves  (2)  apply  to  such 


(1)  19  Ves.  345. 
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(2)  3  D.  M.  &  G.  430. 
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infioIyeDcieB  as  exist  ia  tliis  case,  as  between  the  insoWent  estate 
which  is  being  wound  np  and  the  inscdvent  estate  of  the  deceased 
testator,  the  personal  representative  appearing  here,  admitting  in- 
solvency,  and  submitting  to  be  bound.  I  probably  should  have 
thought  that  the  decision  of  the  Master  of  the  Bolls  could  not 
stand  if  matters  had  rested  entirely  upon  the  state  of  things  as 
tbey  existed  when  the  fourth  set  of  bills  were  drawn ;  but  that  is 
not  so.  There  has  been  since  that  the  letter  of  the  8th  of  Sep- 
tember, 18tf4.  In  my  (pinion  that  letter  created  an  entirely  new 
contract.  After  that  letter  the  state  of  facts  was  such  that,  as 
between  Mr.  Murray  and  the  Betting  Stock  Company,  the  Belling 
Sioet  Company  had  no  right  to  apply  these  securities  otherwise 
than  in  payment  of  the  bills  which  were  drawn  and  accepted  on 
the  footing  of  that  letter.  I  consider  that  to  be  the  only  contract 
which  affects  the  deposit  It  was  entered  into  at  a  time  when 
these  parties  were  both  in  a  position  to  enter  into  any  contract 
they  might  think  fit  without  any  regard  to  the  bill  holders,  and  I 
am  of  opinion  that  it  excludes  the  Alliance  Bank. 
For  these  reasons  this  appeal  must  be  di^rmissed  with  costs. 


Solicitors:  Messrs.  Flux,  Arglea^'dk  BauHins;  Messrs.  Mackenzie, 
Trinder,  <t  Co. ;  Mr.  Clements  ;  Messr:;.  Davideon,  Carr,  cC*  Bannister^ 
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CHABLTON  v.  EARL  OF  DURHAM.  L.a 


Payment  to  one  Executor — Executor  or  TVustee — Breach  of  Trust — Notice. 

A  testator  gftve  the  lendne  of  bis  estate  to  his  two  executors  npon  certain 
trusts.  Part  of  his  estate  consLsted  of  a  bond  given  hy  the  trustees  of  a 
minor  who  came  of  age  within  a  year  after  the  death  of  the  testator,  and  the 
executors  then  accepted  his  bond  to  them  jointly,  in  the  place  of  the  bond 
given  by  the  trustees. 

Ten  years  afterwards  a  part  of  the  money  was  paid  by  the  obligor  to  one 
of  the  obligees,  who  embezzled  the  money  so  paid,  and  gave  a  receipt  pur- 
porting to  be  signed  by  both  the  obligees,  but,  in  fact,  signed  by  one  only, 
the  signature  of  the  other  being  a  forgery. 

In  a  suit  by  the  other  executor  and  cestuis  que  trust  under  the  ¥rill  against 
the  obligor : — 

Eddf  that  though  the  obligor  intended  to  have  the  receipt  of  both  obligees, 
the  receipt  of  one  was  sufficient  to  disdhaige  the  obligor  as  the  obligees  were 
executors : 

ffdd^  that  under  the  drcumstances  the  acceptance  of  a  bond  from  the 
obligor  in  the  place  of  the  bond  from  his  trustees  was  not  a  breach  of  trust 
by  the  executors. 

Debtors  to  the  estate  of  a  testator  will  not,  merely  on  account  of  the  lapse 
of  time,  be  held  to  have  notice  of  the  foot  that  all  the  debts  are  paid,  and  that 
the  executors  have  become  trustees. 

JL  HIS  was  a  snit  for  the  purpose  of  rendering  the  Earl  of  DurJiam 
liable  for  a  loss  of  £2500  occasioned  by  the  firand  of  one  Wilson, 
who  had  received  payment  of  the  money,  which  was  secured  by  a 
bond  to  himself  and  Edward  OharUon,  and,  forging  the  name  of 
Charlton,  had  given  what  purported  to  be  a  joint  receipt  by  both  of 
them. 

In  1846  the  trustees  of  the  Bwrham  estates  borrowed  £5000 
from  the  testator,  T^homcLS  Oldholm,  for  the  purposes  of  the  trust, 
upon  the  security  of  their  bond.  Thomas  Glaholm  died  in  January, 
1849,  having,  by  his  will,  dated  the  22nd  of  November,  1847, 
appointed  James  Wilson  and  Edward  OharUon  his  executors,  and 
empowered  them  to  continue  any  portion  of  his  estate  and  effects 
in  and  upon  the  security  upon  which  the  same  might  be  invested  at 
the  time  of  his  death.  The  residue  was  given  to  the  executors 
upon  certain  trusts ;  one  of  which  was  to  pay  his  widow  an  annuity 
of  £100  a  year,  and,  subject  thereto,  upon  trusts  for  the  benefit  of 
his  family. 
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L.  0.  The  will  was  not  proved  until  the  10th  of  December,  1849. 

1869  On  the  Earl  of  Durham  coming  of  age,  in  September,  1849,  it 

OBAulioor    ^^  arranged  between  Hr.  PhtUpaon  (the  solicitor  q£  the  testator, 

22^  and  afterwards  of  the  executors)  and  Mr.  Morton,  the  agent  of  the 
orDDBBAK.  Earl's  property,  that  the  Earl's  bond  for  the  £5000  should  be 
given  in  Ueu  of  the  then  subsisting  bond  of  the  'EbtVb  trustees. 
A  bond  was  accordingly  prepared  by  PJulipson,  who  was  alone 
employed  in  the  matter,  and  had  since  acted  for  the  Earl,  but  not 
as  his  general  solicitor,  though  solicitor  for  him  in  the  present  suit. 
It  was  dated  the  10th  of  June,  1849,  but  was  not  executed  until 
after  the  5th  of  September,  1849 ;  the  exact  day  of  execution 
was  not  known,  but  was  probably  before  the  lOth  of  December. 
By  this  bond  the  Earl  became  bound  to  James  Wibon  and  Edtoard 
Oharlion,  therein  described  as  '^  executors  of  the  last  will  and 
testament  of  Thomas  Olahdm,  deceased"  in  the  penal  sum  of 
£10,000,  with  a  condition  making  the  same  void  on  payment  by 
the  Earl,  his  heirs,  executors,  or  administrators,  to  the  said  /. 
Wilson  and  E.  CharUon,  their  executors,  administrators,  or  assigns, 
of  the  sum  of  £5000  with  interest  on  the  10th  day  of  December 
then  next  In  1859  the  Earl,  through  P&tKpson,  paid  off  £2500, 
part  of  the  £5000,  for  which  he  got  a  receipt,  signed  by  James 
WUsan  and  by  Edtoard  Charlton,  ''executors  of  the  late  Thomas 
OloMmT 

In  February,  1862,  an  explication  for  repayment  of  the  renudn- 
ing  £2500  was  made  to  the  Earl's  agent,  Mxyrton,  by  WiUon,  ''for 
self  and  co-executor  of  the  late  Thomas  Olaholm"  Morton  made 
no  communication  to  Charlton  or  PhiUpson,  but  on  the  2nd  of 
June,  1862,  he  sent  a  cheque  for  the  amount  due  to  Wtlaon,  who 
was  a  clerk  in  a  bank  at  Newcastle  where  the  bond  was  deposited, 
and  had  been  in  the  habit,  as  acting  executer,  of  receiving  the 
interest  and  giving  receipts  "  for  self  and  co-executor.*^  Wilson 
wrote  acknowledging  the  receipt  of  the  cheque,  ''in  piquant  of 
Lord  Durham's  bond  to  Olaholm*s  executors,  and  interest,  less 
income  tax,  up  to  this  day,"  and  inclosed  the  bond  with  the  fol- 
lowing receipt  indorsed  upon  it : — 

^'NeweasSk,  3rd  June,  1862. 
^'Eeceived  of  the  Right  Hon.  the  Earl  o{  Durham  the  sum  of 
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"  James  Wibon,       \  Executors  of  the  late    ohabmot 

£abl 
ovdubham. 


J 

51  18    4  lat.  less  tax. 


*'  Mward  OharUon,  J      Thmas  OlaMm:'         ,,  J* 


£2551  18    4" 

The  signature  of  James  Wilson  to  this  receipt  was  genuine,  but 
that  of  Edward  Charlton  was  forged  by  James  Wilson,  who  em- 
bezzled the  £2500. 

Under  these  drcumstances  the  bill  was  filed  by  Oh<»rUon  and 
the  persons  beneficially  interested  under  the  will  of  OlaJidm,  praying 
a  declaration  that  the  payment  by  Morton  to  Wilson  was  inoperi^ 
tiye  and  void  as  against  the  Plainti£b,  and  that  the  receipt  signed 
by  Wilson,  and  retained  by  the  Earl,  was  a  fraud  on  the  Plaintiffs, 
and  might  be  deliyered  up  to  the  Plaintifis  to  be  cancelled^  and 
praying  that  Lord  Durham  might  be  ordered  to  pay  to  the  trustees 
of  Qhhdm^s  will,  upon  and  for  the  tnists  and  purposes  of  the  said 
will  now  subsisting  or  capable  of  effect,  the  sum  of  £2500 ;  or,  at 
the  option  of  the  Plaintiffif,  to  execute  and  deliver  to  the  trustees 
a  new  bond  for  securing  that  sum. 

It  appeared  that  all  the  testator's  debts  had  been  paid,  and  the 
residue  of  his  estate  ascertained,  long  before  the  year  1862. 

By  his  answer,  the  Earl  denied  any  knowledge  that  the  money 
secured  by  the  bond  was  trust  money,  and  submitted  that  he  ought 
not  in  any  event  to  be  affected  by  any  supposed  knowledge  or  in- 
formation, or  means  of  knowledge,  possessed  by  FhUifson ;  that  he 
had  no  knowledge,  and  he  believed  his  agent,  Morton,  had  none,  of 
or  as  to  the  trusts  of  Qlahdm^s  will,  or  the  state  of  his  estate  when 
the  remaining  £2500  was  called  in  and  paid,  and  that  neither  he 
nor  his  agent  were  bound,  or  even  entitled,  to  make  any  inquiry 
in  reference  thereto.  He  also  insisted  that  in  all  dealings  relating 
to  the  bond  Charlton  and  Wilson  always  acted  and  were  treated 
as  executors  of  Olahdm,  and  in  no  other  character,  and  that,  by 
reason  of  the  payments  made,  and  the  delivery  up  to  him  of  the 
bond,  such  bond  was  wholly  and  effectually  discharged  and  satisfied, 
as  well  in  equity  as  at  law. 
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The  Btut  was'  heard  before  the  Vice-chancellor  Jameiy  who,  on* 
the  22nd  of  January,  1869,  dismissed  the  bill  with  costs  (1). 


GnABLTQir 

r. 

Eabl 

ofDubraH. 


(1)  Jan422.  Sm  W.  M.  James,  V.C, 
after  stating  the  fkcts  of  the  case  and 
the  object  of  the  salt,  oontintied : — 

The  Earl  of  JDurAom'a  answer  is  very 
simple;  he  says,  *'I  dealt  with  the 
exeontoTS ;  I  had  a  right  to  deal  with 
the  execntora ;  and  I  paid  one  of  the 
execntors  as  by  law  I  might;  I  got 
the  secnrity  back  from  him  ;  I  am  le- 
gally discharged  from  that  debt  which 
I  have  legally  satasfied."*  The  PlaintifiGB 
say,  '^  That  may  be  a  good  answer  at 
law,  bnt  in  eqnity  yon  are  still  liable 
to  pay  that  debt,  notwithstanding  you 
have  obtained  a  good  legal  discharge 
for  it.**  In  the  first  place  it  was  sug- 
gested, true  it  is  that  you  are  now  set- 
ting np  this  case  of  yonr  having  paid  to 
one  on  the  receipt  of  the  one,  bat  that 
is  not  what  you  intended  to  do;  you 
intended  to  pay  to  the  two,  and  on  the 
receipt  of  the  two,  and  as  you  have  not 
got  l^e  receipt  of  the  two,  you  are  not 
at  liberty  to  set  up  the  receipt  of  the 
one  as  a  sufiBoient  discharge.  One  does 
not  know  what  to  say  to  such  a  con- 
tention, for  if  a  man  has  got  the  receipt 
of  one  he  is  entitled  to  rely  upon  it.  It 
was  then  said :  you  had  notice  through 
your  solicitor  that  this  was  residuary 
trust  estate.  Your  solicitor — that  is, 
the  solicitor  whom  you  employed  in 
the  matter  of  that  bond,  and  who 
charged  you  for  preparing,  as  far  as  it 
may  be  called  preparing,  that  money 
bond — ^knew  all  about  the  will,  and 
therefore  you  had  constructive  notice 
through  him  of  the  trusts  upon  which 
the  money  was  held.  I  certainly  shall 
not  be  the  first  Judge  to  lay  down  that 
which  I  do  not  find  has  ever  been  Isud 
down,  viz.,  that  an  obligor  who  goes  to 
the  solicitor  of  the  intending  obligees, 
and  pays  that  solicitor  his  charges  for 
filling  up  a  money  bond,  has  construc- 


tive notice  through  that  solicitor  that 
the  obligees  are  trustees,  and  notice  of 
the  trusts  upon  which  those  trustees 
hold  the  money  which  is  secured  by  the 
bond.  But,  in  truth,  the  solidtor  him- 
self had  no  notice,  and  could  have  had 
no  notice  at  that  time,  that  this  was  re- 
siduary trust  estate,  for  the  transaction 
took  place  very  shortly  afler  the  death 
of  the  testator,  and  before  the  will  was- 
proved,  and  therefore  before  anything 
substantial  could  have  been  done  in  the 
administration  of  the  estate,  or  in  as- 
certaining what  was  the  residue.  Infiust, 
it  was  not  residuary  estate  at  that  time. 
Then,  it  is  said,  you  ought  to  have 
presumed,  and  must  be  taken  to  have 
known,  from  the  lapse  of  time  which 
occurred  between  the  death  of  the  tes- 
tator and  the  ultimate  transaction  in- 
paying  off  the  £2500,  that  this  money 
had  ceased  to  be  assets  and  had  become 
residuary  or  trust  estate.  There  is  na 
authority  that  I  know  of  for  that  pro*' 
position.  There  are  conclusive  autho- 
rities, as  it  seems  to  me,  to  the  con- 
trary, in  those  cases  in  which  it  has 
been  held  that  even  a  purchaser  cannot 
suggest  such  a  presumption  as  a  reason, 
why  he  should  not  be  compelled  spe- 
cifically to  perform  a  contract  for  the 
purchase  of  leaseholds  from  an  executor 
after  the  lapse  of  many  (in  one  case  of 
twenty-seven)  years.  It  was  also  sug- 
gested that  the  transaction  itself  in- 
volved a  breach  of  trusty  which  imposed 
upon  the  Earl  a  liability  distinct  fron^ 
that  which  he  undertook  in  terms  by 
his  bond.  They  say  the  substitution  of 
the  bond  of  the  Earl  for  the  bond  of 
his  trustees  was  a  breach  of  trust  on 
the  paH  of  the  executors,  and  that  the 
Earl  was  a  party  to  that  breach  of  trust ; 
and  that  the  transaction  must  be  con- 
sidered exactly  as  if  his  trustees  had* 
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The  Flabtiffii  appealed. 


Mr.  Eay,  Q^O.,  and  Mr.  Eaddan,  for  the  Appellants : — 

Chabuiok 
The  executors  had  no  right  to  treat  this  as  a  permanent  debt       ^• 

and  to  adyance  the  money  to  the  Earl  of  Durfuim,  for  that  was  oor  Dubbax, 
what^  in  fact»  took  placa  He  was  cognizant  of  this  breach  of  trust,  ""^ 
4Knd  ought  to  have  had  the  receipt  oi  the  eeriuis  que  trust.  WM 
y.  Ledsam  (1)  was  not  so  strong  a  case.  Besides  this,  the  estate 
of  Qlahdm  was  all  administered  and  the  debts  paid,  and  the  exe- 
cutors had  become  trustees,  so  that  the  receipt  of  both  was  neoes- 
•sary.  The  length  of  time  alone  was  sufficient  notice  of  these  facts 
to  the  Earl  of  Durham,  and  he,  yery  properly,  intended  to  haye  the 
receipt  of  both ;  he  cannot  now  turn  round  and  say  that  the  receipt 


paid  80  much  money  to  the  executors, 
flud  then  that  he  had  horrowed  that 
maaej  on  his  own  hond,  that  not  being  a 
proper  investment  of  the  moneys  of  the 
testator.  I  do  not  know  that  there  ia 
any  authority  for  that  It  is  possible, 
no  doabt,  that  if  executors  will  take  the 
bond  of  one  instead  of  the  bond  of  two 
they  may  themselves,  in  certain  events 
and  contingendes,  become  liable  as  for 
a  devaskwU;  but  it  does  not  follow 
from  that  that  the  person  who  gives  his 
•bond  simply  in  the  character  of  an 
obligor  incurs  any  obligation  in  respect 
of  the  money  other  than  that  whidi  is 
expressed  upon  the  face  of  the  instru- 
ment itself.  I  am  of  opinion,  therefore^ 
in  this  case,  that  the  Earl  never  was 
liable  except  as  a  legal  debtor  upon  a 
legal  Instrument  to  obligees,  any  one  of 
whom  had  a  right  legally  to  receive  the 
money  which  he  was  bound  to  pay,  and 
that  having  paid  he  is  effectually  dis- 
charged in  this  Court  as  well  as  in  a 
Goort  of  Law.  But,  even  assuming 
libat  the  transaction  had  produced  the 
effect  which  is  suggested,  that  this  was 
trust  money,  and  that  the  Earl  was  pay- 
ing trust  money  intending  to  pay  it  to 
two  tmsteei^  I  am  not  prepared  to  hold 


that  a  person  not  privy  to  any  breach 
of  trust  who  has  legally  obtained  a  dis- 
charge from  a  leg^  debt  can  be  made 
liable  in  this  Court  when  he  has  be- 
haved with  perfect  honesty,  and  has 
taken  all  the  ordinary  precautious  which 
a  man  in  the  ordinary  course  of  busi- 
ness would  take.  The  Court  has  gone, 
I  think,  in  many  cases  to  the  very 
verge  of  justice,  and  to  the  very  verge 
of  its  legitimate  jurisdiction,  in  helping 
cettuia  que  trust  out  of  the  money  of 
persons  who  have  dealt  honestiy  but  in- 
cautiously with  trustees,  and  I  certainly 
will  not  extend  that  jurisdiction  one  de- 
gree beyond  what  I  find  in  the  decided 
cases^  or  what  I  am  directed  by  the 
Court  of  Appeal  to  do. 

The  bill  must  therefore  be  dismissed, 
and  dismissed  with  costs.  The  only 
reason  why  I  reserved  my  judgment 
was,  that  the  case  being  one  of  great 
hardship,  so  far  as  the  Plaintifib  are 
concemed,  I  wished  to  see  if  I  could 
find  any  reasonable  ground  for  relieving 
them  from  paying  the  costs  of  the  suit. 
I  have  been  unable  to  find  any  such 
ground,  and  therefore  the  costs  must 
abide  the  result. 

(1)  lE.&J.d85. 


4S8 


COLUNSElOr  AXKM^ 


CL.S. 


L.'C.       of  one  is  enough.    If  the  bond  had  bean  iretiimed  iraih  only  WU^ 
1869       8(m*8  receipt,  the  Earl  of  DwrhanCs  agent  woold  not  have  accepted 

Ghahlton    it  as  sofficient.    He  ought  to  have  ta&en  the  proper  precautions^ 
-^^       and  to  hare  seen  that  the  monef  reached  tiie  hands  of  both; 

OTDraaur.  and  OowM  v,  Oatoombe  (1),  Eaves  r.  Eidmn  (2),  and  B^unot^f. 
Savape  (3),  ore  authorities  on  the  effect  of  payment  to  execntors^ 
If  there  had  been  trustees  appointed  by  the  will  as  well  as  exe- 
cutors^ lihis  money  would  have  been  already  handed  over  t^  the 
trustees;  as  it  was,  the  executors  became  the  trastees :  PhSUpo  v. 
Munmnffs  (4).  Executors  who  take  a  bond  must  sue  o&  it  them- 
selves,  and  not  as  ^executors:  EDsier  v.  Arunddt  (5) ;  WiUiams  on 
Executors  (6) ;  and  in  that  case,  one  oUigee  cannot  give  a  receipt 
in  this  Court  If  executors  lend  on  personal  security  they  do  it  at 
their  own  risk  and  not  as  executors.  When  the  first  £2500  was 
paid  all  the  proper  precautions  were  taken,  and  if,  when  the  second 
payment  was  made,  the  Earl's  agent  had  oommunioated  with 
OharUon  or  PhiKpson^  the  money  would  not  have  been  lost ;  as 
it  is,  the  loss  oiight  to  fall  on  the  person  who  neglected  to  take 
the  proper  precautions. 

Mr.  DruGe,  Q.C.,  and  Mr.  Ohitty,  for  the  Earl  of  Durham,  were 
not  called  upon. 


LoBD  Batheblet,  L.C. : —  ' 

The  only  arguable  point  seems  to  arise  from  the  substitution  of 
the  Earl  of  Dwrham  for  his  trustees.  Suppose  the  original  debtors 
had  remained  such,  and  that  these  transactions  had  taken  place 
with  them  instead  of  with  the  Earl,  then  ^there  is  no  authority  f«r 
holding  that  merely  because  the  debt  was  not  called  in  for  some 
time,  we  are  to  imply  that  the  debtors  knew  that  the  executors  had 
ceased  to  be  executors  and  had  become  trustees.  A  debtor  who 
has  been  paying  interest  for  perhaps  twenty  years,  does  not,  there- 
fore become  cognizant  of  the  fact  of  all  the  testator's  estate  having 
been  administered  and  of  the  executors  having  become  trustees. 

The  persons  with  whom  the  executors  are  dealing  are  not  bound 


(1)  27  Beav.  668. 

(2)  80  Ibid.  186. 

(3)  Law  Bep.  2  Eq.  13i. 


(4)  2  Hy  fl^  Or.  SOa. 

(5)  8  B.  &  P.  11. 

(6)  1^526,  Stii  fid. 
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to  know  the  state  of  the  testator's  assets,  and  it  may  be  many  years     •  L.  b. 
before  all  his  debts  are  paid,  and  his  estate  wound  up.    There        18G9 
are  good  reasons  why  the  receipt  of  one  executor  should  suffice,  as    OExautov 
he  may  be  called  upon  to  pay  debts,  and  this  rule  therefore  pre-       ^^ 
vails  until  you  can  fix  the  debtor  with  much  more  precise  notice  of  Bubbiik. 
than  we  have  here,  that  tiie  estate  has  been  all  administered.  *""" 

If  the  money  had  been  paid  by  the  Earl  of  Durham's  trustees, 
no  doubt  they  would  have  been  discharged;  and  even  if  the  Earl 
himself  was  aware  of  the  trusts  of  the  will,  all  he  would  know 
would  be  that  there  was  a  will,  and  that  after  the  debts  were  paid 
the  executors  would  hold  the  residue  upon  certain  trusts ;  hut  there 
would  be  nothing  to  'fix  him  with  knowledge  that  all  the  debts  were 
paid,  which  must  be  the  case  in  order  to  convert  the  executors 
into  trustees. 

The  main  argnment,  however,  was  that  the  Earl  of  Ihrham  knew 
of  a  breach  of  trust,  and  knew  that  the  executors  were  bound  to 
call  in  this  debt,  and  the  case  has  been  put  as  if  the  executors 
had  called  in  the  £5000  due  from  the  trustees  and  had  lent  it  to 
the  Earl  of  Durham.  But  the  case  cannot  be  put  so  high  as 
that,  because  the  monev  was  never  in  the  hands  of  the  executors. 
Before  the  year  had  expired,  and  whilst  they  were  getting  in  the 
assets,  they  found  a  bond  given  on  behalf  of  the  Earl,  which  he 
proposed  to  take  upon  himself.  If  the  debt  had  not  existed  the 
executors  might  well  be  held  liable  for  having  created  the  obli^- 
tion  in  the  event  of  the  money  being  lost  But  that  was  not  the 
case ;  the  executors  were  ready  to  accept  the  liability  of  the  Earl ; 
no  loss  has  accrued  from  the  change  of  security,  and  it  cannot  be 
compared  with  the  case  of  money  received  and  then  lent  out  again. 
It  is,  in  fact,  a  security  given  by  the  Earl  of  Durham  in  the  place 
of  a  former  security,  and  all  that  happened  afterwards  was,  that  the 
money  remained  outstanding  for  some  years. 

That  being  the  case,  and  there  being  no  authority  to  induce  the 
Court  to  say  that  the  mere  circumstance  of  delay  by  executors  in 
calling  in  money  fixes  the  i>erson  liable  to  pay  with  knowledge  of 
the  trusts  of  the  will,  the  case  of  the  Plaintiffs  entirely  fails  on  that 
ground. 

There  was  an  attempt  to  shew  that  Phtlipson  knew  that  the  debts 
were  paid,  but  the  evidence  is  far  from  enough  to  prove  that  he  did.^ 
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L.  a  The  case  is  simply  this :  the  Earl  of  Dwham  undertook  to  pay 

18S9       a  debt  which  other  people  had  undertaken  to  pay  for  him,  and  he 
Ohabltov   undertook  it  at  a  time  when  the  executors  were  the  proper  persons 

j^       to  receive  the  money,  and  he  carried  his  undertaking  into  effect  by 
or  DuBHAx.  giving  a  bond  to  the  executors  jointly.    As  to  the  case  of  Hosier  v. 

""*  ArundeU  (1),  where  Mr.  Justice  Chamlre  says  that  the  Plaintiffit 
would  recover  the  money  as  trustees  for  the  estate  of  their  testator^ 
all  he  meant  was  that  they  took  it  as  executors. 

Then  it  was  said,  that  on  the  former  occasion  the  Earl  of 
DurJiam  did  take  the  receipts  of  both,  and  intended  in  this  case  to 
have  the  receipts  of  both ;  but  if  the  receipt  of  one  is  a  sufficient 
discharge  there  is  no  equity  raised  against  him,  because  he  desired 
to  have  the  receipts  of  two,  and  he  cannot  be  taken  to  have  waived 
his  rights  by  so  doing.  It  is  argued  that  his  conduct  shewed  that 
he  knew  he  ought  to  have  the  receipts  of  both,  but  to  hold  that 
would  strain  the  principle  to  an  extreme  length.  No  doubt  he 
desired  to  have  the  receipt  of  both,  as  is  usually  done,  but  if  he 
has  fiEuled,  there  is  no  equity  to  deprive  him  of  his  legal  right  to 
treat  the  receipt  of  one  as  a  valid  discharge.  The  Flaintifis  have 
completely  £Edled  to  make  out  their  case,  and  the  appeal  must  be 
dismissed  with  costs. 

Solicitor  for  the  Plaintiffs :  Mr.  21  K  Bixon^  agent  for  Messrs. 
Batisom^  San,  dt  Memard,  Sunderland. 

Solicitors  for  the  Defendant :  Messrs.  Shum  &  Grossman,  agents 
for  Messrs.  Philipson,  NewcasUe. 

(1)  3  B.  &  P.  11. 
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OEUSE  V.  PAINE.  L.o. 


Cwtom  of  Stock  JExehange^Sale  of  Sharu^Indemnity — Registration  guaranteed. 

A  finn  of  stock-jobbers  agreed  on  tbe  Sioek  Exchange  to  buy  100  shares 
for  a  certain  day,  and  on  the  sale-note  were  the  words  **  with  registration 
gnaranteed."  The  jobbers,  before  the  day,  gave  the  name  of  a  transferee, 
who  duly  paid  the  purchase-money ;  the  seller  executed  the  deed  of  transfer, 
and  delivered  it  to  the  transferee.  The  transferee  never  registered  the 
transfer,  and  calls  were  made  upon  the  seller,  who  filed  a  bill  against  the 
jobbers  for  indenmity,  and  had  since  died : — 

Beld,  that  the  jobbers  were  liable  to  indemnify  the  estate  of  the  seller. 

Decree  of  Oiffard,  Y.C.,  afiBrmed. 

jiLBEBT  CBUSE,  the  Plaintiff  in  the  original  bill  in  this  canse, 
through  his  brokers,  agreed  on  the  Stock  Exchange  to  sell  to  the 
Defendants,  Messrs.  Baine,  who  were  stock-jobbers,  100  shares  in 
a  company  called  the  Contract  Corporation.  The  sale-note  was  in 
tiie  nsoal  form^  with  the  addition  of  the  words, ''  with  registration 
guaranteed."  The  sale  was  for  the  15th  of  Noyember,  previous  to 
which  day  Messrs.  Baine  sent  to  the  Plaintiff's  brokers  the  name  of 
JS.  H.  Hutchinson  as  the  person  to  whom  the  shares  were  to  be  trans- 
ferred. The  pnrchase-money  was  duly  paid  to  the  Plaintiff,  and 
he  duly  executed  a  deed  of  transfer  to  Evtchinson  and  delivered  it 
to  him.  The  transfer  was  never  registered  by  Hutchinson,  and  caUs 
were  made  upon  Cruse  in  respect  of  the  shares.  In  October,  1867, 
Cruse  filed  his  bill  against  Messrs.  Baine  for  indemnity,  and  died 
in  January,  1868.  J.  Simon,  executor  of  Crtise,  proved  his  will, 
and  swore  that  the  estate  was  under  £100.  The  suit  was  revived 
by  Simon,  and  was^  heard  before  the  Vice-Ohancellor  Oifard,  who 
made  a  decree  directing  the  Defendants,  Messrs.  Baine,  to  in- 
demnify the  estate  of  Cruse,  and  to  pay  the  amount  of  the  calls 
made.  The  case  is  reported  (1),  where  the  £etcts  are  more  fully 
stated. 

The  Defendants  appealed. 

Sir  BoundeH  Balmer,  Q^O.,  Mr.  Kay,  Q.C.,  and  Mr.  Higgins,  for 
the  Defendants : — 

^  This  case  was  decided  before  the  appeals  in  CoJm  v.  Bristowe  (2) 
(1)  Law  Bep.  6  £q.  641.  (2)  Law  Hep.  4  Gh.  3. 


1869 
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L.  0.       and  Orissdl  t.  Bristowe  (1)  had  been  heard,  otherwise  ihib  decigion 

1869       wonldy  no  doubt^  have  been  different    The  only  difference  in  this 

CRvn       case  is,  that  the  contract  contains  the  words  ''with  registration 

Taot,      guaranteed,"  bnt  when  once  the  transferee  has  been  accepted  by 

the  seller,  that  condition  is  at  an  end,  and  the  seller  can  only  look 

to  the  tdtimate  purchaser.  It  ss  admitted  that  Messrs.  Paine  were 
not  intended  absolutely  to  take  the  transfer  if  they  could  find  any 
one  else.  The  real  contract  now  is  between  Ormi$  execator  and 
B¥lMmBon9  &i^d  these  Defendants  have  beea  zeleaaed:  Pmne  t. 
Hidchinion  (2). 

Messrs.  Paine  cannot  now  register  the  shares  which  have  been 
transfeired  to  Hulehinsan ;  they  have  found  a  purchaser,  and  the 
Plaintiff  must  compel  that  purchaser  "to  register.  It  is  possible 
that  if  HutehitMon  does  not  register  we  may  be  liable  at  law,  but 
there  is  no  equity  against  ufif,  and  no  specific  performaaoe  can  be 
decreed  against  us. 

Then,if  we  areliable,  what  can  we  be  called  upon  to  pay?  Oru$e 
is  dead,  leaving  an  estate  of  less  than  £100 ;  the  executor  is  under 
no  personal  liability,  and  whom  are  we  to  indemnify  ?  If  the  case 
was  tried,  as  it  ought  to  be,  at  law,  the  present  Plaintiff  must  shew 
his  damage,  and  what  would  that  be  ?  The  only  result  of  deoeee- 
ing  this  indemnity  will  be  to  benefit  the  creditors  on  Orm^9 
estate,  a  most  extraordinary  result  Probably  all  the  money  will 
go  to  the  Oonlraet  Corporation,  and  surely  a  Court  of  Equity  will 
not  make  a  decree  to  that  eiSect 

Mr.  MeRiih,  Q.C.,  and  Mr.  Marten,  for  the  Plaintiff:— 

The  words  in  question  make  all  the  difference.  The  strong  align- 
ment against  the  Plaintiff  in  Coles  y.  Bristowe  was,  that  he  was  tiy- 
ing  to  get  the  benefit  of  such  a  contract  as  this  without  paying  the 
price.  When  these  words  are  added,  the  liability  of  the  jobber  does 
not  cease  until  the  registration  has  been  effected  hy  some  one,  and 
he  has  had  his  profit  in  the  lower  price.  In  the  ordinary  case,  there 
is  a  noTation  of  the  contract^  there  is  none  here,  and  that  consti- 
tutes the  difference.  As  to  the  estate  of  Cruse  being  insolvent^ 
who  ever  heard  that  the  insolvency  of  a  Plaintiff  was  a  defence  to 
a  suit  ?  If  such  a  defence  was  admitted,  the  accounts  of  a  testator's 
,   (1)  Law  Hep.  4  0.  P.  36.  (2)  Law  Rep.  3  Ch.  388. 


Obdbb 


efltoto  miiBt  always  be  tafcen  ^before  hid  execntors  can  proseDute  a  sdit,       L.^0. 
and  haw  dan  liie Oourt  ditect  iJioseacoounts  in  Buck  a  suit  astlxU?       18^9 

fiir  BaundeB  Palmer^  in  rejdy:: — 

If  the  Plaintiff  k  left  to  proceed  at  law,  lie  will  recover  damages 
equivalent  to  the  amount  he  may  have  paid,  but  how  can  he  be  de- 
creed damages  when  he  has  incurred  no  loss.  There  can  be  no  specific 
performance  in  a  case  like  this,  only  damages.  It  is  now  decided 
that  these  oontcactfl  do  not  create  the  immediate  relation  of  vendor 
and  pnrohaser  between  the  seller  and  the  jobber,  and  it  cannot  be 
argued  that  the  addition  of  the  words  **  with  registration  guaranteed  " 
prevents  the  substitution  of  another  purchaser.  AU  the  jobber  does 
is  to  ccmtraet  to  find  a  purchaser  who  wiU  agree  to  register^  and 
the  seller  must  be  left  to  his  remedy  against  theA  purchaser. 

LoBD  Hatheblet,  L.C.,  said  that  Ccles  v.  Brtstowe  (1)  and  Paine 
V.  Eutehinson  (2)  had  established  that  in  the  case  of  an  ordinary 
sale  to  a  jobber  £he  real  contract  was,  that  at  the  settling-day  he 
would  either  take  the  shares  himself,  or  give  the  names  of  one  or 
more  transferees  who  would  pay  for  the  shares,  and  to  whom  no 
reasonable  objection  could  be  taken.  In  this  case,  however,  there 
was  superadded  an  express  provision  that  the  sale  was  made  not 
ordinarily  and  simply,  but  with  registration  guaranteed.  These 
words  introduced  a  material  distinction,  the  exact  meaning  of 
which  the  Court  was  now  called  upon  to  arrive  at.  Sir  BaundeU 
Palmer  had  contended  that  the  only  meaning  was,  that  the  vendor 
could  call  upon  the  jobber  to  proceed  against  the  purchaser,  and 
compel  him  to  register ;  but  that  was  not  a  sound  construction  of 
the  contract,  which  was  one  insqiarable  bargain  for  a  price  fixed 
with  reference  to  this  guarantee,  and  the  terms  were  not  merely 
that  the  jobber  should  £nd  a  pm*chaser  who  would  pay  for  the 
shares  and  accept  the  transfer,  but  that  the  jobber  should  find  a 
purchaser  who  would  do  that,  and  would  also  register  the  transfer ; 
and  until  ihat  had  been  done  the  jobber  was  not  discharged  from 
his  engagement 

It  was  reasonable  that  a  custom  said  practice  fitdlowed  so  long  on 
the  8loeh  Exchange  should  be  recognised,  and  that  such  contracts, 
should  be  held  to  be  not  completed  until  the  jobber  had  either 
(1)  Law  Bep.  4  Gh.  3.  (2)  Law  Bep.  8  Cb.  888. 


V, 
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L.a  himseK  paid  for  the  shares  and  registered  the  transfer,  or  had 
1869  procured  a  purchaser  to  do  so.  And  as  Mr.  HtUehinBon  had  never 
^1^  been  registered  as  the  holder  of  these  shares,  the  original  con- 
tractor had  not  performed  the  whole  of  his  contract,  and  remained 
liable  to  perform  it  Of  coarse  these  contracts  were  only  entered 
into  when  there  was  donbt  'and  difficulty  as  to  the  company,  and 
there  was  always  a  sacrifice  of  price ;  it  would  therefore  be  a 
strange  construction  to  hold  that  the  only  contract  was  to  find 
some  one  who  would  contract  to  register.  Bisks  of  this  kind  might 
go  on  for  years  if  the  seller  was  obliged  to  rely  on  such  a  guarantee, 
and  his  only  remedy  would  be  to  go  before  a  jury  and  get  such 
prospectiTe  damages  as  they  might  think  him  entitled  to  at  the 
time,  or  else  he  must  remain  on  the  list  awaiting  the  inconyenience 
of  haying  calls  made. 

His  Lordship  agreed  entirely  with  the  construction  put  in  the 
Court  below  upon  the  contract,  and  considered  that  the  original 
purchasers  remained  liable  upon  their  contract,  as  they  had  found 
no  one  to  register  the  transfer.  The  fact  of  tbe  transfer  haying 
been  executed  did  not  affect  the  case,  as  the  Plaintiff  would  be 
bound  to  accept  any  transferee,  and  the  execution  of  the  transfer 
was  absolutely  necessary  in  order  to  enable  the  Defendants  to  fulfil 
their  contract. 

His  Lordship  then  made  a  slight  yariation  in  the  decree,  but 
directed  the  Defendants  to  pay  the  costs  of  the  appeal. 


Declare  that  the  DefendantB  are  to  pay  the  costs  of  the  suit  up  to  and  indading 
the  costs  of  the  appeal  That  the  Defendants  are,  by  virtue  of  the  agreement 
with  the  late  Plaintiff,  liable  to  procure  registration  of  the  shares  in  the  name  of 
some  person  other  than  the  Plaintiff  on  or  before  the  16th  of  November,  1865,  and 
are  now  bound  to  procure  the  release  or  discharge  of  the  late  Plaintiff's  estate  from 
the  payment  of  all  calls  which  have  been  made  on  such  shares  since  that  date ; 
and  further  to  indemnify  the  estate  against  all  costs,  damages,  and  expenses  in 
respect  of  such  calls,  or  otherwise  on  account  of  the  shares  remaining  in  the  name 
of  the  late  Plaintiff  after  the  date  aforesaid,  and  let  the  Defendants  procure  such 
release  or  discharge  accordingly,  either  by  payment  of  the  ssid  calls  or  otherwise, 
and  indemnify  his  estate  against  all  such  costs  and  damages  as  aforesaid.  Liberty 
to  the  Plaintiff  in  the  revived  suit  to  apply  in  Chambers  in  respect  of  such  release 
and  discharge  and  indemnity,  and  also  as  to  subsequent  costs. 

Solicitors  for  the  Plaintiff:  Messrs  Thonuu  <Sb  HoUams. 
Solicitors  for  the  Defendants :  Messrs.  Xetrts,  Munn$^  dt  Co.    ^ 
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'  ATJSTEB  V.  HAINES.  L.  a 

Pmdice— i?eW*or--/n/b«ifr-16  df  16  Viet.  e.  86,  a.  62.  ^^^ 

Where  proceedings  bad  been  taken  in  a  suit  after  it  bad  become  defective 
by  tbe  birth  of  children : — 

Bddf  that  there  was  no  jurisdiction  to  make  a  supplemental  order  under 
15  Ss  16  Yict  c.  86,  a.  52,  bringing  before  the  Court  the  children  who  were 
infants,  and  directing  that  they  should  be  bound  by  the  proceedings ;  but  that 
a  bill  was  necessaiy  for  the  purpose. 

In  this  case  a  decree  had  been  made  for  the  administration  of  the 
estate  of  Samud  Haines^  certain  acconnts  and  inquiries  had  been 
directed,  and  certificates  had  been  made.  After  the  decree  was 
made,  two  children  had  been  bom  who  took  interests  nnder  the 
will  of  the  testator,  and  the  suit  had  thereby  become  defective ; 
such  of  the  proceedings  in  the  suit  as  had  taken  place  since  the 
birth  of  the  children  were  therefore  defective. 

These  facts  were  stated  to  the  Yice-Chancellor  Stuart^  and  an 
application  was  made  to  him  for  an  order  to  carry  on  the  suit 
against  the  newly-born  children,  and  that  they  might  be  bound  by 
the  previous  proceedings. 

The  Vice-Chancellor  Stuart  thought  that  the  order  might  be 
made  under  15  &  16  Yict  c.  86,  s.  52,  without  having  a  bill  filed, 
but  wished  the  matter  to  be  mentioned  to  the  Lord  Chancellor  (1). 

Mr.  Bauney  now  made  the  application,  stating  that  similar 

(1)  1869.  March  16.  shew  that  in  such  a  case  an  allegation 

„  ^  under  the  statute  is  not  sufficient,  and 

Sn  JoHH  Stoabt,  V.C. :-  that  a  WU  is  neoeaary. 

In  this  case  the  question  is,  whether  In  the  present  case  enough  has  been 

infants  bom  since  the  decree  can  be  stated  to  make  it  probable  that  the 

bound  as  to  proceedings  subsequent  to  two  children  are  members  of  a  class 

their  birth  by  an  order  of  revivor  and  entitled  as  devisees  or  legatees  in  dimi- 

supplement,  on  an  allegation  under  the  nution  of  the  right  formerly  existing 

statute  15  &  16  Yict.  c.  86,  s.  52,  or  in  the  children  who  have  been  parties 

whether  it  is  necessary  to  file  a  bill.  to  the  previous  proceedings.    If  this 

There  is,  unfortunately,  a  want  of  uni-  be  so,  I  apprehend  that  a  bill  is  not 

formity  in  the  decisions.    The  case  of  necessary,  and  that  a  statutory  order 

Capps  V.  Ckxppi  (Law  Rep.  4  Ch.  1)  has  on  an  allegation  is  sufficient 

properly  been  cited  as  an  authority  to  The  case  of  Capp^  v.  Capp$  seems 
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L.  0.       orders  had  been  made,  as  mentioned  in  Capps  v.  Capjpa  (1) ;  and 

1869       tliat  until  the  decision  in  that  case  they  had  been  considered 

AraraB     regular.    If  not,  the  intention  of  15  &  16  Vict  c.  86,  s.  52,  would. 


V. 

Aiinsa. 


not  oonflistenir  wilih  tiiis  ykrrr.  Bat 
the  facts  are  not  stated  witli  sufficient 
f  alnesB  or  precision  in  tlie  report  of  that 
case  to  make  that  case  a  goide.  The 
reporter  says  that  the  order  was  applied 
for  on  ''the  nsoal  allegation.**  It  is 
not  easy  to  understand  what  is  meant 
by  *'the  usual  allegation.*^  Bat  it 
seems  clear  that  it  was  not  a  sufficient 
allegation.  There  is  nothing  to  shew 
that  the  fiicts  inight  not  have  been 
stated  so  as  to  justify  an  order  to  re- 
vive and  have  the  benefit  of  the  pro- 
ceedings against  the  infcmt  heir  with- 
out a  \A\\,  if  a  goaidian  ad  dUan  was 
appointed,  according  to  the  statute  and 
General  Orders ;  and  if  that  guardian 
did  not  shew  cause  against  the  order 
within  twelve  days,  porsoBnt  to  the- 
General  Order. 

So  &r  as  I  understand  it^  thd  ground, 
for  refusing  the  order  in  CojppB  v.  Capps 
was  the  infiEUicy  of  the  heir.  If  so,  the 
32nd  Cons.  Ord.  as  to  revivor  and  sup- 
plement seems  to  have  been  overlooked 
by  Lord  Cairns^  Accoiding  to  that 
Order  an  infant  (who,  according  to 
the  words  of  the  Order,  is  a  ''person 
nnder  a  disability  other  than  cover- 
ture ")  may  apply  to  discharge  or  shew 
cause  against  the  order  within  twelve 
days  after  the  appointment  of  &  guar- 
dian ad  litem;  and  until  such  period 
of  twelve  days  shall  have  expired,  the 
order  to  revive  made  on  the  statutory 
statement  is  to  have  no  force  or  effect 
as  against  the  infant.  According  to  the 
62nd  section  of  the  Act  15  &  16  Yict. 
c.  86,  the  guardian  ad  litem  of  the  in- 
fant can,  within  the  prescribed  time, 
shew  as  a  ground  for  discharging  the 


order  any  matter  which  would  have 
been  a  defence  to  a  bill  of  revivor  and 
supplement* 

It  would,  therefore,  appear  that  the 
statate  and  the  Creneral  Order  reqoiring 
a  guardian  ad  litem  to  be  appointed, 
and  allowing  twelve  days  to  shewcanse 
afber  he  is  appointed,  is  a  protection  as 
effectual  to  the  infant  as  if  the  old  and 
more  expensive  and  eombrociB  practice 
of  a  l»U  was  resorted  ta 

Indeed,  .the  object  of  the  52nd  section 
of  the  Act  seems  to  have  been  that 
bills  of  revivor  and  supplement  should 
be  entirely  pnt  an  end  to.  It  ia  to  be 
regretted  that  the  a2nd  Cons.  Ocd.  §3, 
by  mentioning  bills  of  reivivor  and  sup- 
plement, countenances  the  notion  that 
they  are  still  neeessary.  That  Order 
was  framed  long  before  the  staiate^  and 
it  was,  perhaps,  by  an  oversight  that  it 
was  incorporated  in  the  Cons.  Ord. 

It  has  been  suggested  that  the  usual 
carder  to  revive  does  not  extend  to  bind- 
ing parties  by  proceedinga  had  in  the 
suit  before  they  were  bom  or  made 
parties.  That  is  true.  But  the  words 
of  the  statute  are  not  merely  "the 
usual  order  to  revivei"  but  "the  usual 
supplemental  decree.**  According  to  the 
plain  language  of  the  statute,  an  order 
to  the  effect  of  the  usual  saj^lenuntal 
decree  may  be  obtained  as  of  course, 
on  an  allegation  of  the  suit  having 
become  defective,  and  of  the  change  or 
transmission  of  interest  or  liability. 

The  birth  of  a  child  after  the  decree, 
and  the  proceedings  under  it^  where 
that  child  has  acquired  an  interest 
which  it  is  sought  to  bind  by  the  pro- 
ceedings taken  before  its  birth,  seem 


(1)  Law  Rep.  4  Ch.  !• 
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to  a  great  extent^  be  frustrated.  The  words  of  the  statute  seemed 
to  include  this  case,  and  to  make  the  expense  of  a  bill  no  longer 
necessary. 

LoBD  HATHEBLEYy  L.C.,  said  he  thought  that  there  was  yery 
good  reason  for  a  difference  where  infants  were  to  be  bound ;  but, 
independently  of  that  consideration,  he  would  be  very  much  in- 
disposed to  alter  a  rule  upon  a  point  of  practice  which  had  been 
laid  dowh  by  the  late  Lord  Chancellor.  The  application  must  be 
refused  (1). 

Solicitors :  Messrs.  Austen,  Be  Oex,  A  Harding. 


L.C. 


to  me  within  the  scope  of  the  52nd 
flection,  as  it  is  a  case  in  which  there 
has  been  a  change  or  transmission  of 
interest  or  liability.  If  so,  the  statute 
intsnded  that  the  snpplemental  order 
shonld  be  made  on  allegation,  and  not 
on  bill  filed. 

Till  the  decision  in  Cappn  v.  Ca^pps 
this  was  the  construction  put  npon  the 
statate,  and  many  orden  have  been 
made  on  that  amatraotion.  In  8ekm 
on  Decrees,  p.  1170,  instances  of  such 
orders  nnder  the  head  of  **  Birth  of  a 
Child,*'  are  given. 


It  is  obvious  that  a  departure  from  this 
construction  of  the  statute  by  the  de- 
cision in  CappB  V.  Cappz  is  likely  to 
occasion  serious  expense  and  incon- 
venience, by  stamping  with  the  char 
racter  of  iixegularity  many  orders  on 
which  estates  and  the  afi^ra  of  families 
have  been  dealt  with  by  the  Court. 

His  Honour,  however,  declined  to 
make  the  order,  and  expressed  his  wish 
that  the  matter  might  be  mentioned  to 
the  Lord  Chancellor. 

(1)  See  Egremont  v.  Thompson,  post, 
p.  448. 
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L.  0.  EGBEMONT  v.  THOMPSON. 

Pmciiee—Bevwor^In/antt^iS  dfc  16  Vtei.  c.  86/  f.  52. 

Where,  after  an  administration  suit  had  been  institnted,  a  child  was  bom 
who  took  an  interest  in  the  property : — 

HMf  that  there  was  Jnrisdiction  to  make  an  order  nnder  15  &  16  Vict,  a 
86,  s.  62,  bringing  the  child  before  the  Court  and  dixeoting  that  he  should  be 
bound  by  the  previous  prooeedings  in  the  suit. 

IN  this  case  an  administration  suit  had  been  carried  on  for  some 
time,  one  of  the  Defendants  being  a  tenant  in  taQ  who  represented 
the  inheritance.  A  child  was  now  bom  whose  estate  preceded  that 
of  the  Defendant  tenant  in  tail^  and 

Mr.  Marlineau  asked  for  an  order  under  15  &  16  Yict.  c  86> 
s.  52,  that  the  Plaintiflfs  might  be  at  liberty  to  carry  on  the  pro- 
ceedings against  the  infant  as  if  he  had  been  a  party  to  the  suit. 
He  cited  Lloyd  y.  Johnes  (1). 

Lord  Hatheblet,  L.C.,  said  that  this  was  quite  a  different  case 
from  AiMter  t.  Saines  (2).  The  suit  had  been  regularly  con* 
ducted^  and  all  that  was  now  wanted  was  to  give  effect  to  what  had 
been  done.  The  Plaintiffs  did  not  ask  to  have  effect  given  to  any- 
thing which  had  been  done  since  the  infant  came  into  existence,  and 
by  which  he  would  have  been  entirely  unaffected.  The  common 
order  might  be  made  in  this  case. 

,    Solicitors :  Messrs.  Walker  dt  MaHineau. 

(1)  9  Ves.  37.  (2)  Ante,  p.  445. 
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HOLLAND  V.  HOLLAND,  i-W. 

1869 
Breach  of  Tnui'-'SpecidUff  Debi—Covenant. 

Whero  a  trustee  bad  executed  a  deed  containiug  merely  an  appointment  of 
him  as  trustee,  and  a  declaration  hj  him  that  he  accepted  the  office : — 

Beld^  that  no  covenant  hj  him  would  be  implied,  and  that  a  claim  for 
trust  money  received  and  misapplied  by  him  would  not  constitute  a  specialty 
debt  against  his  estate. 

Order  of  Stuart,  V.C.,  reversed. 

IHE  question  on  ibis  appeal  was  whether  money  due  from  the 
estate  of  a  trustee  in  consequence  of  a  breach  of  trust  by  him  was 
a  specialty  debt 

Henry  Clarkey  who  died  in  December,  1856,  devised  his  real 
estate  to  Joseph  Clayton  and  Barihdomew  Clayton,  upon  trust  for 
his  wife  for  life,  and  after  her  death  upon  certain  other  trusts. 
He  then  bequeathed  his  residuary  personal  estate  to  the  same 
trustees  upon  trust  to  sell  and  pay  his  debts,  and  to  invest  the 
surplus,  and  hold  the  investments  upon  trusts  which  would  corre- 
spond with  those  of  his  real  estate.  And  the  testator  declared 
that  if  either  of  the  trustees  died  or  became  unwilling  to  act,  then 
it  should  be  lawful  for  the  surviving  or  continuing  trustee,  with 
the  consent  of  his  wife  during  her  life,  and  of  certain  of  the  eeriuia 
gue  trust,  to  nominate  any  fit  person  or  persons  to  supply  the 
place  or  places  of  such  trustees  or  trustee. 

By  an  indenture,  dated  the  30th  of  January,  1857,  after  reciting 
the  wiU  of  H.  Clarke,  and  that  Joseph  Clayton  had  renounced  the 
trusts  thereof,  Bartholomew  Clayton  nominated  J.  J3.  MiUington  a 
a  trustee  in  the  room  and  stead  of  J.  Clayton,  and  the  trust  estate 
was  conveyed  accordingly.  * 

J.  B.  MiUington  died  in  1859. 

By  an  indorsed  indenture,  dated  the  10th  of  December,  1859, 
and  made  between  Bartholomew  Clayton  of  the  first  part,  Elizabeth 
Clarke,  and  Sir  Alan  BeUingham  and  Dame  Elizabeth  his  wife  (the 
eesiuis  que  trust),  of  the  second  part,  and  Frederick  Cooke  of  the 
third  part,  after  reciting  the  death  of  J.  B.  MiUington,  and  that 
jB.  Clayton,  the  surviving  trustee,  in  execution  of  the  power  vested 
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L.  J  J.  in  him  by  the  will  of  E.  Clarke,  had  proposed  to  appoint  Frederick 
1869  Cooie  in  the  place  of  J.  B.  MiUinffton,  with  the  consent  of  the 
HoLLAiiD  parties  thereto  of  the  second  part,  and  that  Frederick  Cooke  had 
consented  and  agreed  to  become  such  trustee  aocordinglj,  as  he  did 
thereby  testify  and  declare,  it  was  witnessed  that  in  consideration 
of  the  premises,  daylon,  by  Tirtue  and  in  ezecntion  of  the  power 
or  authority  to  him  given,  or  in  him  vested  in  this  behalf  by'or  by 
virtue  of  the  said  will  of  EeiMry  Clarke^  and  of  any  and  every  other 
power  him  hereunto  enabling,  and  with  the  consent  of  JSf.  OUxrke 
and  Sir  A.  BeOingham  and  his  wife,  testified  by  their  execution, 
did  thereby  nominate  and  appoint  Frederick  Cooke  to  be  a  trustee 
in  the  room  of  J.  B.  MxUington  for  all  the  trusts  and  purposes,  and 
with  all  the  powers  and  authorities  expressed  and  contained  in  the 
will  oHHenry  Clarke,Boiai  as  the  same  trusts,  purposes,  powers  and 
authorities  were  then  subsisting  undetermined  or  capable  of  taking 
effect, "  and  the  said  Frederick  Cooke  doth  hereby  testify  and  declare 
his  acceptance  of  the  trusteeship."  The  indenture  also  contained 
a  conveyance  of  the  real  estate,  and  an  assignment  of  the  personal 
estate  by  B.  Clayton  to  the  use  of  himself  and  F.  Cooke,  upon  the 
trusts  and  with  and  under  the  powers  declared  in  the  said  will,  but 
contained  no  further  declaration  of  trust  by  F.  Cooke.  It  was  signed 
and  sealed  by  all  the  parties. 

Bartholometo  Clayton  died  in  1866,  after  which^.  Cooke  appeared 
to  have  possessed  himself  of  the  trust  estate  under  the  will,  and  to 
have  misapplied  it.  He  died  in  1867,  and  a  creditors*  suit  was 
instituted  for  the  administration  of  his  estate.  New  trustees  had 
been  appointed  under  the  will  of  K  Clarke,  and  they  carried  in  a 
claim  against  the  estate  of  F.  Cooke  for  £4695  principal  and  £320 
interest.  The  claim  was  not  disputed,  and  the  only  question  raised 
was,  whether  it  was  a  specialty  debt  or  a  simple  contract  debt  The 
Yice-Chancellor  Stuart,  on  a  motion  to  vary  the  certificate  of  his 
Chief  Clerk,  held  the  debt  to  be  a  specialty  debt,  and  made  an 
order  accordingly  (1). 

(1)  1869.     Feb.    11.      Sib   John  The  effect  of  the  execation  of  the 

Stuabt,  V.C: —  deed  was  to  impose  upon  him  the  ob- 

In  this  case  the  testator,  Frederick  ligation  of  performing  the  trusts.    An 

Oocke,  executed  a  deed  by  which  he  ao-  obligation  fcst  the  performance  of  a  duty 

eepted  the  trusts  of  the  will  of  Henry  or  payment  of  a  debt,  when  that  obliga- 

Clarke,  tion  is  under  the  hand  and  seal  of  the 
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The  parties  to  the  administration  suit  now  moyed  by  way  of      L.  JJ. 


appeal  that  the  order  of   the 
charged. 


Yice-Chancellor   might  be  dis-        1869 


party  who  undertakes  ike  disohiurge  of 
the  duty  or  the  debt,  is  aa  ohligation  by 
specialty. 

In  -Boow'a  Abridgment,  tit. "  Obliga- 
tion," it  is  said  that  the  party's  seal  ac- 
knowledging the  debt  or  duty,  and 
confirming  the  contract,  renders  it  a 
security  of  a  higher  nature  than  those 
entered  into  without  the  solemnity  of  a 
seal,  and  therefore  bonds  or  specialties 
shall  be  preferred  to  simple  contract  in 
a  course  of  administration.  The  execu- 
tion of  the  deed  by  which  Cooke  ac- 
cepted the  trusts,  bound  him  under  his 
hand  and  seal  to  perform  them;  and 
this  is  an  obligation  under  his  seal,  and 
cannot  be  a  simple  contract.  Indeed, 
it  is  laid  down  in  Bdk^s  Abridgment 
that  where  there  is  a  previous  simple 
contract  the  acceptance  of  an  obligation 
under  seal  for  the  same  matter  extin- 
guishes the  simple  contract,  and  this,  I 
apprehend,  is  undoubted  law. 

There  are  various  dida  in  the  books 
of  reports  to  the  effect  that  a  breach  of 
trust  creates  only  a  simple  contract 
debt  Where  the  trust  is  created  by 
will,  or  by  writing,  or  declaration  not 
under  seal,  the  trustee  is  not  in  any 
way  bound  by  specialty. 

I  have  thought  it  my  duty  carefully 
to  examine  the  authorities,  and  I  find 
the  result  to  be  that,  with  the  exception 
of  two  recent  cases,  all  those  in  which 
the  Court  of  Chancery  has  refused  to 
allow  a  claim  against  the  assets  of  a 
trustee  for  a  breach  of  trust  to  be  a 
specialty  debt,  and  has  held  the  cestuis 
que  trtui  to  rank  among  simple  con- 
tract creditors,  are  cases  where  the  trust 
was  created  by  wiU,  and  where  the  trus- 
tee had  executed  no  deed  under  his 
hand  and  seal  which  bound  him  to  the 
performance  of  the  trust. 

2 


The  two  recent  cases  in  which  the 
contrary  has  been  held  are  TFyncA  t. 
GrarU  (2  Drew.  312),  before  the  Yice- 
Chancellor  Kinderdey,  and  laaaceon 
V.  Earvoood  (Law  Bep  3  Oh.  225), 
before  Lord  Chime^  sitting  alone  as  a 
Lord  Justice.  In  both  these  cases  the 
view  taken  was  that  unless  'the  relation 
of  debtor  and  creditor  was  constituted 
under  hand  and  seal,  the  assets  of  the 
trustee  could  not  be  liable  as  upon  a 
specialty  debt,  although  the  relation  of 
trustee  and  oeetui  que  irugi  is  acknow- 
ledged or  declared  or  constituted  under 
hand  and  seaL 

Both  upon  authority  and  upon  prin- 
ciple this  view  seems  to  be  a  mistake. 

In  Isacicson  y.  Earwood  it  is  said  the 
question  is, ''  was  it  intended  that  the 
trustee  should  give  a  covenant  for  pay- 
ment of  the  money  ?*'  It  is  plain  enough 
that  if  the  trustee  covenants  to  pay  the 
money,  it  is  not  a  case  of  trust  at  all, 
but  a  legal  debt.  The  relation  of  trus- 
tee and  cestui  que  trusty  and  of  debtor 
and  creditor,  are  essentially  different, 
for  the  rights  and  remedies  of  a  cestui 
que  trust  are  entirely  equitable.  Except 
in  an  exploded  dictum  of  Lord  ffdbartf 
who  said  that  a  cestui  que  trtut  might 
bring  an  action  at  law  for  a  breach  of 
trust,  ther&is  no  authority  and  no  prin- 
ciple to  support  the  notion  that  the 
equitable  obligation  of  a  trustee  to  per- 
form a  trust,  whether  created  by  will,  or 
writing  not  under  seal,  or  by  declaration 
of  trust  under  seal,  makes  the  cestui 
que  trust  his  creditor  either  by  specialty 
or  simple  contract.  The  cestui  que  trtui 
has  an  equitable  right  against  the  assets 
of  the  trustee  who  commits  a  breach  of 
trust,  and  if.  the  obligation  of  the  trus- 
tee for  the  performance  of  the  trust  be 
not  under  seal  the  demand  of  the  cestui 
P2  1 
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L.  JJ.  .    Mr.  0.  Hall,  and  TiILt., Speed,  for  the  Appellants : — 

1869  Where  there  is  no  positiye  declaration   of  trust  there  is  no 

HoLLAiTD  specialty :  Adey  v.  Arnold  (1).    It  does  not  appear  in  that  report, 

Holland.  


que  truBt  cannot  rank  above  debts  by 
simple  contract 

In  a  case  where  the  caiui  que  trust 
would  rank  with  simple  contract  credi- 
tors, his  demand  is  purely  equitable, 
and  he  is  no  more  a  creditor  on  a  legal 
simple  contract  than  he  would  be  a 
legid  specialty  creditor  where,  as  in 
Oiffard  y.  Manky  (Ges.  t.  Talb.  109), 
Beman  v.  Benson  (1  P.  Wms.  130),  and 
other  cases,  he  was  ranked  among  spe- 
cialty creditors  because  the  trust  was 
declared  under  hand  and  seal,  and  the 
obligation  which  conferred  the  equitable 
right  was  an  obligation  by  specialty. 

The  Yice-Chanoellor  Kindersley  in 
Wyneh  v.  Grant  (2  Drew.  312)said  that 
there  is  no  such  thing  as  an  equitable 
ooTenant  if  there  is  not  a  legal  covenant. 
But  where  there  is  the  legal  solemnity  by 
execution  under  hand  and  seal,  it  would 
seem  that  an  equitable  demand  arising 
from  an  ol)ligation  with  this  Bolomnity, 
as  it  cannot  be  simple  contract,  must 
rank  in  equity  as  a  demand  on  a  spe- 
cialty. It  is  impossible  to  recognise 
any  soundness  in  the  argument  that  in 
a  deed  imder  seal,  a  recital  that  the 
trustee  accepts  the  trusts  amounts  to  a 
covenant  to  accept  the  trusts  but  is  not 
a  covenant  to  perform  them,  though  it 
was  upon  that  argument  that  the  deci- 
sions of  Yice-Chancellor  Kinderdey  and 
of  Lord  Caime  proceed. 

It  is  due  to  the  Vice-Ghancellor  Kin" 
derdey  to  observe  that  in  the  case  of 
Eichardscfn  v.  Jenkins  (1  Drew.  477),  he 
expressed  views  more  reconcilable  with 
the  better  authorities. 

Before  referring  to  the  earlier  cases, 


which  establish  what  seems  to  be  the 
true  doctrine,  I  ought  to  notice  the 
decision  of  Lord  St.  Leonards  in  Adey 
V.  Arnold  (2  D.  M.  &  G.  432),  and  the 
two  cases  of  Vernon  v.  Vawdry  (2  Atk. 
119;  Bar.  280), and  Cb»  v.  Baiemasi  (2 
Yes.  Sen.  19),  both  before  Lord  Hard- 
wicke^  which  seem  to  have  misled  the 
text-writers. 

Lord  8t,  Leonard^  dedsion  in  Adey 
T.  Arnold,  I  understand  to  be  founded 
on  the  fact  that  the  trustee  had  not 
executed  the  deed.  His  views  are  not 
fully  expressed  in  the  report  of  his 
judgment.  But  his  reference  to  the 
observatioirii  of  Lord  Eldon  in  Mon^ 
ford  V.  Lord  Cadogan  (19  Yea.  638), 
shew  that  he  did  not  treat  the  rights 
of  the  eestuis  que  trwi  as  legal  rights, 
or  as  depending  on  the  legal  re]ati<m  of 
debtor  and  creditor. 

That  which  seems  really  to  have  mis- 
led text-writers  is  the  language  attri- 
buted by  Atkyns  to  Lord  ffarduneke 
in  his  report  of  the  case  of  Vernon  v. 
Vaufdry.  On  reference  to  the  report  of 
that  case  in  Bamardiston,  where  the 
facts  are  fully  stated,  and  the  judgment 
fully  reported,  the  error  is  apparent. 
Atkyns  reports  Lord  Edrduncke  to  have 
decided  that  *^  A  breach  of  trust  is  con- 
sidered but  as  a  simple  contract  debt, 
and  can  only  fall  on  tiie  personal  estate 
of  a  trustee,  and  the  particular  circum- 
stances of  a  case  ought  not  to  vary  the 
rule.*'  Now  Bamardiston  is  not  a 
reporter  to  be  relied  upon  in  all  cases. 
But  I  have  satisfied  myself  of  his 
accuracy  in  the  report  of  Vernon  v. 
Vaufdry.     It  was  the  case  of  a  claim 


(1)  2  D.  M.  &  G.  432. 
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but  is  stated  in  another  report  of  the  same  case  (1),  and  we  hare 
ascertained  it  to  be  the  fact,  that  the  trustee  executed  the  deed. 
So  in  Wynch  v.  Cfrard  (2),  and  in  Isaaeson  v.  Earwood  (3).    There 


L  JJ. 


under  a  marriage  settlement  eiecnted 
bjr  an  infant  hnsband,  who  covenanted 
to  settle  lands  on  certain  trusts  and 
when  he  came  of  age  refused  to  confirm 
the  settlement,  and  an  indorsement 
of  his  refusal  was  written  on  it»  but 
not  executed  by  him.  Lord  Hard" 
wicke  decided,  on  an  elaborate  leview 
of  his  conduct,  and  of  yarious  letters 
written  by  him,  that  he  was  bound  in 
equity  to  perform  the  settlement.  But 
as  he  was  only  bound  by  his  conduct, 
and  not  by  the  execution  under  seal 
while  he  was  an  infant,  there  being 
no  binding  obligation  under  seal,  the 
oesfutf  que  truit  were  held  to  rank  with 
simple  contract  creditors. 

Applying  the  language  attributed  to 
Lord  Bdrdwieke  by  Atkyru  to  these 
facts  it  is  quite  intelligible,  but  as  a 
general  and  unqualified  proposition  it 
cannot  be  applied  to  an  obligation  to 
perform  a  trust  under  the  seal  of  the 
trustee. 

Unfortonately,  the  text-writera  (not 
excepting  Mr.  Foribianque  and  Mr. 
Lewin)  hare  understood  it  in  an  un- 
qualified sense.  I  hare  referred  to  the 
Registrar's  book  for  the  case  of  Cox  t. 
BtOeman  (2  Ves.  Sen.  19),  and  find  it 
was  the  case  of  a  breach  of  a  trust  created 
by  will,  and  that  the  trustee  had  not 
executed  any  instrument  under  his 
hand  and  seal.  It  is  scarcely  necessary  to 
notice  Baily  ▼.  Ekins,  a  case  reported 
in  the  2nd  vol.  of  Dicheni  Reports,  p. 
632.  The  accuracy  of  his  reports  is 
not  to  be  relied  upon,  and  this  case  is  a 
remarkable  instance  of  inaccuracy.  He 
reports  it  to  have  been  laid  down  by 


Lord  ThurUnVy  that  when  there  was  a 
covenimt  to  settle  an  estate,  if  the  co- 
venantor sold  the  estate  he  was  only  to 
be  considered  as  a  trustee  and  a  debtor 
by  simple  contract,  but  that  if  a  judg- 
ment at  law  was  recovered  on  the  co- 
venant he  became  a  debtor  by  specially, 
that  is,  that  when  by  the  judgment  the 
debt  becomes  a  debt  of  higher  order 
than  a  debt  by  specialty,  it  was  then, 
and  not  till  then,  a  specialty  debt 

I  shall  now  mention  the  cases  which 
establish  the  doctrine  that  where  a  trua- 
tee  has  executed  a  deed  declaring,  ac- 
knowledging, or  accepting  the  trusts, 
the  demand  of  the  cestui  que  trust 
against  his  assets  has  been  ranked 
amongst  specialty  debts. 

In  Gifford  v.  Manley  (Cas.  t.  Tal  109) 
Lord  Talboty  affirming  the  decree  of  Sir 
Joseph  JekyUfSo  decided.  On  referring 
to  the  Registrar's  book  it  appeara  that 
the  cestuis  que  trust  were  the  Plain- 
tiffs. By  the  marriage  articles,  under 
hand  and  seal  of  the  trustees,  truats 
were  declared  for  the  husband  and  wife 
and  children  of  £400  paid  to  the  trus- 
tees, and  a  receipt  for  the  money  i^s 
indorsed  on  the  articles  and  signed  by 
both  trustees.  Afterwards  one  of  the 
trustees  by  writing  (not  under  seal)  de- 
clared that  he  had  received  the  whole 
money,  and  that  his  co*trustee  had  r^ 
oeived  none  of  it.  There  was  no  debt 
constituted  beyond  the  equitable  obli- 
gation, and  that  being  under  hand  and 
seal,  the  cestuis  que  trust  were  ad- 
mitted to  rank  with  specialty  crediton 
of  the  trustee  who  had  received  the 
money. 


HOLLAin) 
HOLLAim. 


(1)  16  Jur.  1123.  (2)  2  Drew.  312 ;  18  Jur.  1010. 

(3)  Law  Rep.  3  Ch.  225. 
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L.  JJ.      is  nothing  in  this  deed  but  a  mere  acceptance  of  the  office,  the 

1869       trustee  merely  says  that  he  has  been  named  and  accepts,  and  there 

HaLLASD    is  no  declaration  that  he  will  hold  the  estate  npon  the  trosts  of 


BOLLkJW, 


Bmtmy.Benwn  (IP.  Wins.  130)  is 
to  ibe  lame  effect.  A  sum  of  £2000 
was  agreed  by  majriags  articles  under 
hand  and  seal  to  be  invested  in  land  to 
be  settled  upon  tmst  for  tbe  hiisband 
and  infe  and  children.  The  husband 
received  the  money  and  did  not  invest. 
The  son,  as  cestui  que  trusty  filed  a  bill 
against  the  legal  personal  representar 
tive  of  the  husband.  It  was  objected 
for  the  Defendant  that  this  was  not  a 
debt  by  specialty^  there  being  no  ex- 
press contract  to  pay  it,  so  that  at 
worst  it  was  but  a  breach  of  trust  But 
the  Court  held  the  ceitui  que  trust 
entitled  to  rank  with  spedalty  creditors. 

It  is  to  be  observed  that  where  there 
is  a  legal  covenant  to  pay  a  sum  of 
money  to  trustees  who  declare  that 
they  will  hold  the  money  upon  trust 
for  the  benefit  of  certain  persons,  the 
trustees  are  at  law  specialty  creditois  of 
the  covenantor  on  a  legal  obligation. 
When  they  recover  the  money  their 
dedaiataon  of  trust  is  in  no  respect  a 
legal  obligation,  and  the  right  of  the 
eutuia  que  trust  is  not  a  legal  right  as 
creditors  at  alL  When  Lord  Eldan^  in 
Monifard  v.  Lord  Cadogan^  said  that 
the  general  words  "  it  is  declared  and 
agreed  "  amount  to  a  covenant,  he  did 
not  mean  such  a  legal  covenant  as  to  con- 
stitute a  debt,  and  he  spoke  only  of  the 
obligation  in  equity,  and  not  of  a  legal 
covenant ;  for  the  trustees  in  that  case 
had  not  executed  the  deed,  and  had  not 
bound  themselves  under  hand  and  seal. 
But  Lord  Eldon  says  that  nevertheless 
they  have  in  equity  undertaken  to  exe- 
cute the  trusts  exactly  as  if  they  had 
executed  the  instrument 

Sir  Lanedot  ShadwdTs  dednons  in 
Mavor  y.  Davonpart  (2  Sim.  227),  and 


in  Turner  v.  Wardle  (7  Sim.  80),  pro- 
ceed on  the  same  principle.  There 
were  no  words  amounting  to  a  contract 
or  covenant  to  pay  in  the  sense  of  a 
legal  obligation ;  but  there  was  in  both 
cases  a  recognition  under  hand  and  seal 
of  the  duty  to  perform  the  trust,  and 
the  cestuie  que  trust  wae  ranked  with 
specialty  creditors. 

In  Wood  y.  Eardiaty  (2  ColL  542)  it 
was  held  that  the  cestuis  que  trust 
should  rank  with  specialty  creditors, 
where  the  declaration  of  trust  was  under 
the  seal  of  the  trustees. 

Upon  the  whde,  this  seems  to  be 
plain,  that  the  rights  of  the  cestui  que 
trust  against  his  trustee  are  purely  equit- 
able, that  the  relation  of  trustee  and 
cestui  que  trust  is  not  tiiat  of  debtor 
and  creditor ;  that  if  the  right  of  tiie 
cestui  que  trust  is  put  on  the  footing  of 
his  being  a  creditor  of  the  trustee,  it  is 
no  longer  a  question  of  trust,  or  breach 
of  trust,  but  a  case  of  debt  and  breach 
of  l^;al  contract;  and  if  by  deed  under 
his  hand  and  seal  the  trustee  recites  t^e 
breach  of  trust,  that  is  certainly  an 
acknowledgment  by  specialty  ^of  the 
obligation*  unless,  indeed,  it  were  pos- 
sible to  hold  that  there  is  any  differ- 
ence between  the  acknowledgment  of  a 
trust  under  seal  and  the  declaration  of 
a  trust  under  seaL  In  the  present  case 
the  trustee  has  testified  his  acceptance 
of  the  trust  by  his  deed  under  hand 
and  seal  This  is  an  obligation  under 
seal  to  perform  the  trust,  and  whether 
the  words  be  words  of  acceptance  of  the 
trust,  or  acknowledgment  of  the  trusty 
or  declaration  of  the  trust,  the  obliga- 
tion is  the  same. 

For  these  reasons,  feeling  bound  by 
the  lawas  laid  down  lyy  Lord  TalbUf  Sir 
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the  deed.  la  fietct  he  need  not  have  executed  the  deed.  Where  no  L.  J  J. 
action  on  a  special  contract  can  be  brought^  there  can  be  no  ape-  1809 
<^ialtydebt.  Hollato 

V. 

Mr.  Diehinson,  Q.C.,  and  Mr.  Daveif,  for  the  trusteefi  of  the    Hollahd. 
will: — 

In  some  cases  a  breach  of  tmst  has  been  held  to  constitute  a  • 
specialty,  in  others  not^  bat  in  no  case  has  the  test  of  bringing  an 
action  been  applied,  for  in  no  case  could  an  action  have  been 
bronght  What  is  the  difference  between  undertaking  to  apply 
money  to  certain  purposes,  and  undertaking  to  pay  money  to  a 
certain  person.  In  Turner  v.  Wardle  (1)  the  eesluia  que  trust  were 
held  to  be  specialty  creditors.  In  Boo.  Abr.  tit.  *'  Obi.*'  (2),  it  is 
49aid,  that  if  I  by  deed  acknowledge  that  I  have  borrowed  money  of 
you,  by  the  same  deed  I  engage  to  pay  it  Wood  y.  Hanrdiebf  (8) 
is  a  dear  decision  that  such  a  debt  is  a  specialty.-  The  transact 
tion  is  clearly  a  contract  between  the  parties,  and  is  under  seal, 
and  therefore  clearly  creates  a  specialty  debt,  unless  there  is  any 
declaration  to  the  contrary.  In  Isaacson  v.  Harwood  (4)  there 
was  no  declaration  of  trust  as  here.  It  is  not  necessary  in  this 
Oourt  that  a  specialty  debt  should  be  one  upon  which  an  action 
can  be  brought 

[The  LoBD  JusTiCB  Gifvabd  : — To  make  it  a  specialty  it  must 
be  enforceable  at  law.  There  is  no  specialty  in  equity.  No  man 
has  ever  been  made  a  bankrupt  on  a  breach  of  trust.] 

This  case  is  stronger  than  Wyneh  v.  Orant  (5),  where  the  trus- 
tee certaLuly  did  not  do  more  than  engage  to  be  a  trustee,  not  to 
perform  the  trusts.  In  Biehardson  v.  Jenkins  (6)  there  was  only 
a  contract  to  become  a  trustee,  and  there  is  a  material  distinction 
between  that  and  a  contract  to  hold  the  property:  Benson  v. 
Benson  (7).    In  Adey  v.  Arnold  (8)  there  was  no  declaration  of 


Joseph  JekyUy  Sir  John  Trevor^  Lord  (8)  2  GoU.  642 ;  10  Jur.  486. 

Eldon^  Sir  Lancdot  ShadwU,  and  the  (4)  Law  Bep.  8  Ch.  225. 

Vice-Ghaneellor  Knighi  Bruoe^  I  must  (5)  2  Drew.  812. 

hold  that  the  cestuU  que  tmai  are  en-  (6)  1  Ibid.  477 ;  17  Jur.  446. 

4itled  to  rank  as  specialty  creditors.  (7)  1  P.  Wms.  130. 

(1)  7  Sim.  80.  (8)  2  D.  M.  &  a.  482. 

<2)B.p.804. 
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L.  JJ.      trust,  but  many  cases  shew  that  where  there  is  a  declaration  a 
1869       specialty  debt  is  constituted. 

Holland        [The  LoBD  JUSTICE  GiFFABD : — Adey  V.  Amdd  (1)  must  be  held 
Hoix!and.    to  have  settled  that  a  mere  acceptance  of  a  trust  without  any  de- 
daration  of  trust  will  not  create  a  specialty  debt.] 

It  is  dear  that  the  power  of  bringing  an  action  cannot  be  the 
test,  for  there  may  be  no  person  in  existence  who  can  bring  the 
action,  apd  yet  the  debt  may  be  a  specialty,  as  in  Bendon  y^ 
Benson  (2).  There  is  no  action  against  trustees  for  money  had  and 
received,  or  on  a  declaration  of  trust,  and  yet  that  may  constitute 
a  specialty :  Newport  v.  Bryan  (3).  The  deed  is  under  seal,  and 
what  reason  is  there  for  saying  that  it  was  not  the  intention  of  the 
parties  that  the  trustee  should  bind  himself  to  execute  the  trusts^ 
There  are  two  declarations  by  the  trustee,  one  in  the  recital,  and 
one  in  the  deed,  and  he  must  be  held  to  have  dedared  that  h& 
will  perform  the  trusts. 

Mr.  C.  HoSwas  not  called  upon  to  reply. 

Sib  C.  J.  Sblwtn,  L  J.  :— 

The  first  question  which  arises  in  this  case  is,  whether  the  deed 
of  the  10th  of  December,  1859,  by  which  the  testator,  whose 
estate  is  being  administered  in  this  suit,  was  appointed  trustee,  is 
to  be  construed  as  containing  nothing  more  than  an  appointment 
of  the  testator  to  a  certain  trusteeship,  and  an  acceptance  by  him 
of  that  trusteeship,  or  is  to  be  construed  as  containing  a  covenant, 
.  or  words  equivalent  to  a  covenant,  on  his  part  to  do  some  spedal 
act,  or  to  perform  some  duty.  It  has  been  argued  that  as  the 
acceptance  of  the  trust  is  twice  referred  to  in  the  deed,  it  must  be 
construed  as  if  something  more  than  a  mere  acceptance  of  the^ 
trust  was  intended,  or  must  be  implied ;  and  if  that  acceptance  had 
been  twice  referred  to  in  the  recital,  or  twice  in  the  operative  part 
of  the  deed,  there  would  have  been  considerable  force  in  that 
argument.  But  in  this  redtal  one  thing  is  referred  to  as  a 
thing  proposed  to  be  done,  and  then,  according  to  the  usual  form 
adopted  by  conveyancers,  the  same  thing  is  witnessed  to  have 

(1)  2  D.  M.  &  G.  432.  (2)  1  P.  Wme.  130. 

(3)  6  It.  Ch.  Rep.  119. 
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been  done  by  the  opeiatiye  part  of  the  deed.    I  think  that  both      l.  jj. 
the  recital  and  the  operative  part  haye  one  and  the  same  object       i869 
and  effect,  namely  the  appointment  to  the  trusteeship  on  the  one    hc^lInd 
hand,  and  the  acceptance  of  it  on  the  other,  bat  that  there  is  no    _  *- 

express  covenant  to  do  any  special  act,  or  to  perform  any  duty,        

and  I  think  that  no  snch  covenant  can  be  implied.  The  cases  of 
Courtney  v.  Taylor  (1),  and  Marryat  v.  Marryat  (2),  are  authorities 
in  support  of  this  conclusion. 

Assuming,  then,  t^is  to  be  the  true  construction  of  the  deed,  the 
next  and  the  only  remaining  question  is,  whether  in  consequence 
of  the  acceptance  of  the  trusteeship  by  an  instrument  under  seal, 
the  present  debt,  and,  as  the  argument  has  been  properly  and 
necessarily  put,  every  other  debt  which  could  be  proved  against 
this  estate  in  respect  of  this  trusteeship,  ought  to  be  considered  as 
a  specialty  debt.  In  my  judgment  this  question  is  concluded  by 
authority.  The  case  of  Adey  v.  Arncid  (3)  was  decided  by  Lord 
S^.  LeonardM^  in  1852,  when  sitting  in  the  Court  of  Appeal,  and  it 
therefore  possesses,  as  I  need  not  say,  yery  great  weight.  In  that 
case  the  deed  was  executed  by  the  trustee,  which,  in  my  judgment, 
clearly  amounted  to  an  acceptance  under  seal  by  him  of  the  trust ; 
and  that  decision,  so  far  as  I  know,  has  never  since  been  ques- 
tioned. Even  in  the  present  case  the  learned  Vioe-Chancellor  has 
not  in  any  degree  impugned  the  authority  of  Adey  y.  Arnold,  for 
His  Honour  appears  to  have  been  misinformed  upon  a  matter  of 
fact,  and  to  have  supposed  that  in  the  case  of  Adey  y.  Arnold  the 
deed  was  not  executed  by  the  trustee ;  and  but  for  that  misappre- 
hension I  think  it  probable  that  His  Honour's  decision  would 
haye  been  different.  On  the  other  hand,  the  decision  in  Adey  v. 
Arnold  has  been  followed  by  yice-Chanceilor  Kinderdey  in  the 
case  of  Wyneh  v.  Grant  (4),  by  the  Lord  Chancellor  of  Ireland  in 
Newport  y..  Bryan  (5),  and  by  Lord  Caima  in  the  case  of  Isaacson 
V.  Ha/rwood  (6).  I  think  that  the  case  of  Wood  v.  Hardisty  (7) 
cannot  be  considered  as  an  interruption  to  the  line  of  authorities, 
nor  as  in  any  degree  questioning  the  authority  of  Adey  v.  Arnold, 

(1)  7  Scott,  N.  R.  749 ;  6  Man.  &  G.  (4)  2  Drew.  812 ;  18  Jur.  1010. 
51.  (5)  6  Jr.  Oh.  Rep.  119. 

(2)  28  Beav.  224.  (6)  Law  Rep.  3  Gh.  225. 

(3)  2  D.  M.  &  Q.  432 ;  16  Jar.  1123.  (7)  2  Coll  542 ;  10  Jur.  486. 
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L.  JJ.      for  in  that  case  there  was  an  express  dedaration  that>  '^  sabject  to 
1869        the  trust  aforesaid,  the  said  WtUiam  Forbes,  his  executors,  admi- 
HoLLAHD    nistrators,  and  assigns,  shall  stand  possessed  <^  the  said  policies  of 
HQuiARD.    A'^^i^^cGy  ^^d  ^f  ^6  moneys,  bonuses,  and  accumulations  to  be 
—        received  in  respect  thereof  and  of  all  other  the  premises  hereby 
assigned,  or  intended  so  to  be,  upon  trust  for  the  said  Stiean,  her 
executors,  administrators,  and  assigns,"  and  in  any  case,  as  a  pre- 
vious decision  by  a  yice-Chancellor,  it  must  be  treated  as  suboF- 
dinate  in  point  of  authority  to  the  subsequent  decision  of  the 
Lord  Chancellor  sitting  in  the  Court  of  Appeal.    We  may,  there- 
fore, take  it  that  since  the  decision  of  Adey  v.  AmM  (1)  there  has 
been  a  stream  of  authorities  flowing  in  the  same  direction,  never 
in  any  way  interrupted  or  questioned. 

I  think,  both  upon  principle  and  upon  authority,  the  mere  fact  of 
a  trustee  being  a  party  to  and  executing  a  deed  by  which  he  is  ap- 
pointed trustee  and  accepts  the  office,  is  not  of  itself  sufficient  to 
justify  the  Court  in  holding  that  a  debt  of  such  a  character  as  that 
now  before  us  is  a  specialty  debt. 

The  order  of  the  learned  Vice-Chancellor  should,  therefore,  be 
discharged. 

Sib  G.  M.  Giffabd,  L. J. : — 

This  case  has  been  very  ably  argued,  and  I  am  quite  satisfied 
that  we  have  heard  everything  which  could  be  said  in  support  of 
the  decision  in  the  Court  below,  but  to  me  it  appears  a  very  plain 
case,  both  upon  authority  and  upon  principle. 

As  regards  the  authorities^  I  do  not  think  it  necessary  to  rofer 
to  more  than  two  cases — that  before  Lord  8L  Letmards,  and  that 
before  Lord  Gaims.  I  quite  agree  that  the  case  before  Lord 
Cairns  is  not  a  case  which  is  similar  to  this,  but  he  laid  down  the 
principles  which  are  applicable  to  these  cases,  and  he  put  it  simply 
in  this  way,  viz. :  that  you  are  to  inquire  what  it  was  that  the  par- 
ties intended.  Li  Adey  v.  Arnold,  Lord  8t.  Leonards  said  that  the 
Court  would  not  raise  a  covenant  without  necessity,  which,  I  appre- 
hend, meant  that  if,  from  the  nature  of  the  transaction,  the  Court 
can  infer  that  a  covenant  was  intended,  then  a  covenant  would  be 
raised,  although  there  were  not  apt  wordsTor  the  purpose ;  but^  on 
(1)  2  D.  M.  &  G.  432. 
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the  other  hand,  if  from  the  nature  of  the  transaction  the  Oonrt  does      L/ JJ. 
not  infer  that  a  coyenant  was  intended,  then  a  covenant  will  not  be       1869 

Now,  what  is  it  that  we  have  to  deal  with  in  this  case?  First,  g^J;;^^ 
there  is  a  power  to  appoint  new  trustees- in  the  ordinary  form,  and  — ^ 
then  a  power  of  consent  given  to  tenants  for  life.  That  power 
was  executed  in  this  way :  a  deed  was  made  to  which  the  tenants 
for  life  were  parties,  to  which  the  continuing  trustee  was  a  party, 
and  to  which  the  intended  new  trustee  was  a  party,  and  the  object 
of  that  deed  was  twofold ;  first  of  aU,  to  appomt  a  new  trustee ; 
and,  secondly,  to  convey  the  trust  property  to  him.  It  has  no 
other  object  or  purpose  whatever,  and  if  we  look  at  the  deed  we 
must  conclude  that  nothing  can  be  less  likely  or  less  to  be  inferred 
from  the  deed  than  that  the  one  trustee  should  covenant  with  the 
other.  That  was  not  the  purpose  of  any  part  of  the  deed  at  alL 
The  deed  was  simply  the  appointment  of  a  new  trustee,  and  a 
simple  conveyance  of  the  trust  property  to  that  new  trustee,  and  I 
cannot  see  that  the  witnessing  part  of  the  deed  goes  at  all  further 
than  the  recital.  There  is  a  recital  that  Cooke  has  consented  and 
agreed  to  become  a  trustee,  and  the  witnessing  part  of  the  deed  is, 
that  the  trustee  testifies  and  declares  his  acceptance,  which  is 
neither  more  or  less  than  precluding  himself  by  executing  that 
deed  from  saying  afterwards  that  he  did  not  consent  to  become  a 
trustee,  and  has  not  become  a  trustea 

The  conclusion  to  be  drawn  from  the  case  of  Adeyy.  Amcld  (1)  is 
simply,  that  where  there  is  an  acceptance  of  a  trusteeship  under 
seal,  that  does  not  amount  to  a  covenant';  and  this  deed,  when 
looked  at  fairly,  amounts  to  nothing  more  or  less  than  the  accept- 
ance of  the  trusteeship  *under  seal ;  that  being  so,  no  covenant  is  to 
.  be  implied,  and  I  am  satisfied  that  no  covenant  was  intended. 

For  these  reasons,  lam  of  opinion  that  the  decision  of  the  Court 
below  must  be  reversed.  The  costs  of  the  appeal,  as  regards  the 
Appellants,  will  be  added  to  the  costs  in  the  matter ;  the  Bespon- 
dents  will  have  no  costs  of  the  appeal,  and  must  pay  the  costs  of 
the  application  in  the  Oourt  below. 

It  has  been  suggested  that  there  may  be  such  a  thing  as  a 
specialty  in  equity  which  is  not  a  specialty  at  law;  but  I  do  not 
(1)  2  D.  M.  &  a.  432. 
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L.  jj.  hesitate  to  say  in  the  plainest  possible  language  that  if  there  be  not 

1869  a  specialty  at  law,  and  not  such  an  instrument  as  that  an  action 

H^LAiiD  ^^  1^^  <^^^  ^  maintained  upon  it,  this  is  not  so ;  all  equitable 

„  **  debts  rank  pariipaesu,  and  there  is  no  distinction  between  one 

description  of  equitable  debt  and  another. 

Solicitor  for  the  Appellants :  Mr.  Alger. 
Solicitor  for  the  Bespondents :  Mr.  Kearaey. 


L.  JJ.  In  re  LAND  CREDIT  COMPANY  OP  IRELAND. 

1869  Ex  parU  OVEREND,  GURNET,  &  CO. 


Apra  29,  80. 


Ccmpantf — BUh  of  Exchange-^OcndUional  AtUhcrity  to  accept  -^Bond  fide 

Bolder. 

The  directoiB  of  a  general  trading  company,  part  of  whose  bnsinees  was  to 
aooept  bills  of  exchange,  and  whose  articles  conferred  the  most  eztenaive 
powers  of  management  on  the  directors,  passed  a  resolution  authorising  the 
chairman  to  accept  bills  drawn  on  the  company  by  L.^  upon  Z.'s  depositing 
securities  to  a  certain  amount.  The  chairman  accordingly  accepted  the  bills^ 
and  L.  deposited  some  securities,  but  not  nearly  to  the  specified  amount. 
The  directora  by  resolution  aflSrmed  the  transaction,  but  it  did  not  appear 
that  they  knew  that  the  requisite  amount  of  securities  had  not  been  deposited* 
The  bills  were  entered  in  the  books  of  the  company,  and  treated  as  binding 
on  them.  On  the  company  being  wound  up^  a  bond  fide  holder  of  some  of 
the  bills  claimed  to  prove : — 

Edd  (affirming  the  decision  of  the  Master  of  the  Bolls),  t£at  the  proof 
ought  to  be  admitted,  for  that  the  bills  were  binding  on  the  company,  as  they 
had  been  accepted  modo  et  forma  by  the  authority  of  the  board  of  directors^ 
and  the  provision  as  to  the  deposit  of  securities  was  a  collateral  matter,  into 
the  observance  of  which  a  holder  of  the  bills  was  not  bound  to  inquire. 

Consideration  of  the  mode  in  which  authority  to  accept  bills  on  behalf  of  a 
company  may  be  given. 

IHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  the 
Master  of  the  Rolls  allowing  a  proof  on  behalf  of  Overend,  Oumey^ 
(t  Co.  on  certain  bills  of  exchange  against  the  Land  Oredii  Cknn- 
pany  of  Ireland^  LimUed,  which  was  now  in  coarse  of  winding  np. 
The  Land  Oredii  Company  was  formed  under  the  Companies  Act, 
1862,  and  by  its  memorandam  of  association  its  objects,  among 
other  things,  were  stated  to  be  '*  (1.)  The  making  adyances  of  money 
on  security.    (2.)  The  selling,  transferring,  and  disposing  of,  and 
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otherwise  osing  and  dealing  with,  all  or  any  of  the  securities  on      L.  JJ. 
•which  any  such  advances  are  made,  and  the  purchasing,  acquiring,        1869 
•selling,  disposing  o^  and  otherwise  dealing  with,  securities  of  all       7^ 
or  any  of  the  descriptions  above-mentioned,  and  all  other  operar  ^"^  Cbbdit 
tions  connected  therewith,     (3.)  The  borrowing  of  money,  and  the  of  Ireland. 
issuing  of  transferable  bonds  or  mortgage  debentures  founded  or    ^^^ 
based  upon  all  or  any  of  the  securities  or  assets  of  the  company.  Gubnxt,&Co. 
^6.)  As  a  finance  company,  to  negotiate  loans  of  all  descriptions, 
and  to  assist  in  the  formation,  development^  or  carrying  out  of  any 
companies  or  undertakings.    (7.)  To  take  concessions  of  or  work 
raQways,  or  other  undertdiings,  and  either  carry  them  out  itself 
or  make  them  over  wholly  or  partly  to  other  companies  or  parties. 
{8.)  To  take  contracts  and  carry  them  out,  either  on  its  own  ac- 
count or  by  letting  them  to  sub-contractors.    (9.)  To  negotiate 
loans  of  every  description,  and  to  buy,  sell,  or  loan  on  all  descrip- 
tions of  freehold,  leasehold,  or  other  properties,  on  all  descriptions 
of  produce  or  merchandise,  and  of  stocks,  shares,  including  shares 
issued  by  the  company,  bonds,  mortgages,  debentures,  or  obliga- 
tions, on  its  own  account  or  for  a  commission,  (not  being  purely 
speculative  transactions  for  the  rise  or  fall  in  prices,  and  in  which  it 
has  no  other  interest,  as  time  bargains,  or  the  ordinary  business  of 
a  stockbroker  or  jobber,)  and  to  re-issue  any  such  stock,  shares,  or 
other  securities  with  or  without  the  company's  guarantee.    (10.)  To 
make  advances  on  such  stocks  or  other  securities,  and  on  property 
of  all  descriptions,  either  with  the  borrowers*  bills,  promissory  notes, 
or  other  securities.    (11.)  To  accept  and  indorse  bills.    (14.)  Gene- 
rally to  transact  any  business  of  a  merchant  and  capitalist,  as 
principal  or  agent,  in  the  Untied  Kingdom,  or  elsewhere,  which 
may  not  in  the  articles  of  association,  or  by  special  resolution  of 
the  company,  be  prohibited."  ^ 

The  68th  of  the  articles  of  association  was  as  follows :  **  No  per- 
son, except  the  directors  and  the  managers,  and  other  persons 
thereunto  expressly  authorized  by  the  board,  and  acting  within 
the  limits  of  the  authority  conferred  on  them  by  the  board,  shall 
have  any  authority  to  make,  accept,  or  indorse  any  promissory 
note,  or  bill  of  exchange,  or  other  negotiable  instrument,  on  behalf 
of  the  company,  or  to  enter  into  any  contract,  so  as  to  impose 
thereby  any  liability  on  the  company,  or  otherwise  to  pledge  the 
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L.  JJ.  credit  of  the  company."  Sect*  86  conferred  very  extensive  powers 
18G9  on  the  directors,  and  in  the  list  of  powers  was^  "  To  accept  and 
^^       indorse  bills."    By  danse  105  it  was  provided  that  the  qnonun  of 

LiLTO  CJBEDrr  directors  was  to  be  three,  "or  such  other  number  as  the  directors 

OF  Ibelanb.  may  from  time  to  time  determine." 

r^^iISS        ^^  ^^y*  ^^^^>  ^'  ^'  ^^"^^^  ^^  ^*®^  himself  to  be  owner  of 
GuBNST,&Co.all  the  shares  and  debentures  in  the  Cork  and  Youghoi  Railway^ 
""^       made  a  proposal  to  the  company  that  they  should  advance  money 
to  him  on  the  security  of  that  railway,  which  resulted  in  the  follow- 
ing agreement,  subject  to  the  approval  of  the  board  of  directors : — 

** First:  Price  of  Gwh  and  Toughed  BaUway,  £460,000,  to  be 
paid  as  follows :— £260,000  cash  down,  £200,000  by  open  credit 
for  twelve  months,  interest  at  the  rate  of  £5  per  cent,  and  bill- 
stamps  to  be  added  to  the  bills.  Mr.  Lewis  guarantees  £5  per 
cent,  on  the  £460,000,  the  revenue  of  the  said  line  being  the  pro- 
perty of  Mr.  Lewis.  Mr.  Lewis^  in  addition  to  the  £5  per  cent, 
guarantee,  pays  a  bonus  of  £23,000  cash  down  and  £23,000  on  the 
conclusion  of  the  two  years.  It  shall  be  at  any  time  during  the 
two  years  allowable  for  Mr.  Lewis  to  re-purchase  the  line  at 
£460,000,  paying  the  second  bonus  and  the  £5  per  cent  interest 
up  to  the  date  of  re-purchase.  In  consideration  for  the  above, 
Mr.  Lewis  agrees  to  subscribe  for  £200,000  worth  of  stock  in  the 
Land  Credit  Company,  and  to  pay  up  at  once  £100,000  thereon. 
The  stock  to  be  charged  to  the  company  as  a  collateral  guarantee 
for  the  £5  per  cent,  interest  and  second  bonus.  At  the  expiration 
of  the  two  years,  should  Mr.  Lewis  not  have  re-purchased  the  line 
from  the  Land  Credit  Company,  the  company  shall  be  at  liberty 
to  sell  the  line,  and  should  any  deficiency  accrue  [it  shall  be  met 
by  the  proceeds  of  the  £200,000  stock,  or  the  company  shall  have 
the  right  to  foreclose." ,     • 

On  the  21th  of  May  the  executive  committee  submitted  this 
agreement  to  the  board  of  directors,  who  empowered  them  to  carry 
it  into  effect. 

On  the  31st  of  May,  at  a  meeting  of  the  board  of  directors,  a 
resolution  was  passed  for  having  the  mortgage  deed  settled  by  the 
executive  committee,  and  also  the  following  resolutions : — 

^  Besolved  (No.  3),  that  subject  to  the  approval  of  the  executive 
committee  the  chairman  of  this  company  be  empowered  to  accept 
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for  and  on  behalf  of  this  company  bills  to  the  amount  of  £200,(X)0>      L,  jj. 
on  Mr.  LewiB  depositing  fiist^daas  preference  stock  of  the  Oarh  and       i869 
Toughal  Bailivay  to  the  amount  of  £140^000,  and  LhycPa  bonds  to       "^^ 
the  amount  of  £180,000,  in  all  amonnting  to  £320,000.''  '  L^GnEDrr 

'^  Besolyed  (Na  4),  that  the  ezecntiTe  committee  be  empowered  of  Ibslahd. 
to  borrow  on  behalf  of  the  company  upon  Cork  and  Taughai    ^^^ 
Baihoay  first-class  preference  stock  and  Uoyd^s  bonds,  amounting  QvaasT,^bo, 
in  the' gross  to  de320,000,  the  sum  of  £137,000  for  the  purpose  of 
effecting  the  loan  on  the  Carh  and  Ymghal  Railway  stock,  £137,000, 
being  increased  by  the  sum  of  £123,000  to  be  paid  by  Mr.  Lewi$ 
as  deposit  on  the  4000  shares  taken  by  him  in  the  Land  Credit 
Company  oflrdandt  and  the  fiist  bonus  on  the  transaction ;  and 
that  the  chairman  of  this  company  be  empowered  to  accept  for  and 
on  behalf  of  the  company  such  bills  of  exchange  as  the  ezecutiTe 
committee  may  find  necessary  for  cairying  out  the  above  objects." 

On  the  2nd  of  June  the  ezecutiye  committee  approved  of  the 
draft  of  the  deed  for  effectuating  the  arrangement,  and  on  the  8rd 
the  committee  passed  a  resolution,  *^  That  the  chairman  be  directed 
to  accept  bills  in  accordance  with  the  resolution  No.  3,  passed  at  a 
meeting  of  the  board  held  on  the  3l8t  of  May,  in  exchange  for  the 
securities  named  therein,  or  acceptances  pro  raid  for  the  securities." 

The  mortgage  deed  recited  that  Lewis  was  entitled  to  all  the 
stock  and  shares  of  the  Cork  and  Toughal  Bailwayt  amounting  to 
the  nominal  sum  of  £365,000,  and  was  also  entitled  to  the  mort- 
gages and  debentures  of  the  company,  amounting  to  £131,000,  and 
that  the  company  had  raised  £180,000  on  Lloyd's  bonds.  Lewis 
then,  among  other  things,  covenanted  to  assign  the  stock,  shares, 
mortgages,  debentures,  and  Lloyds  bonds  to  the  Land  Credit  Com- 
pawff  or  nominees  for  them. 

The  deed  was  executed  by  Lewis  on  the  3rd  of  June,  1864,  and 
on  the  following  day,  at  a  meeting  of  the  committee,  it  was  delivered 
to  the  committee,  and  the  chairman  accepted  bills  drawn  upon  the 
company  by  Lewis  to  the  amount  of  £200,000,  the  form  of  accept- 
ance being: — 

**  Accepted  for  the  Land  Credit  Company  of  Ireland^  payable 
at,  &c.  ''  JPermoy,  Chairman. 

**A.  Oliphant^  Secretary. 
Or  "Accepted  on  behalf  of,  &c." 
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L.JJ.  Leuns  at  the  same  time  handed  oyer  some  of  the  securities 

1869        which  he  was  to  deposit    The  minnte  of  this  meeting  was  as 

jn  „       follows : — 

L^Cw^rr  •  «  The  resolution  passed  at  a  meeting  of  committee  held  on  the  3rd 

'or  Ibkland.  of  June  as  to  the  acceptance  of  bills  was  read,  and  pnrsnant  thereto 

(^^^    the  chairman  of  the  company  accepted  the  necessary  bills.    Mr. 

OuBNXT.&Co.  Lsuns  thereupon  exchanged  the  securities  agreed  upon  against  the 

bills,  which  were  deposited  with  the  bankeis,  the  London  Batik  of 

SeoOandr 

On  subsequent  days,  down  to  the  9th  of  August,  other  bills  were 
accepted  by  the  chairman  and  handed  to  Lewis^  who  made  further 
deposits  of  securities,  but  very  little  attention  appeared 'to  hare 
been  paid  to  the  particulars  of  what  he  deposited.  Thus,  instead 
of  the  £140,000  firslrclasB  preference  stock  which,  according  to  the 
resolution  No.  3  of  the  31st  of  May,  he  was  to  deposit,  he  only  de- 
posited £108,400,  and  of  the  £180,000  Uoyd^s  bonds  £175,000 ; 
and  the  subsequent  deposits  were  still  more  defectiye. 

The  securities  which  Z^ms  thus  handed  oyer  had  been  deposited 
by  him  as  security  with  Overend,  Oumey,  dk  Co. ;  and  in  order  to 
deposit  them  with  the  Lcmd  Credit  Company  he  arranged  with 
Overend,  Chimey,  dt  Co.  for  that  firm  to  giye  them  up,  and  take 
in  exchange  some  of  the  bills  giyen  him  by  the  Land  Credit  Com' 
fany,  Overend,  Oumey,  dt  Co.  thus  became  holders  of  these 
bills  to  the  amount  of  £158,000,  which  it  was  now  sought  to 
prove. 

On  the  7th  of  June,  1864,  at  a  meeting  of  the  board  of  directors, 
the  proceedings  at  the  aboye-mentioned  meetings  of  the  executiye 
committee  were  approved ;  and  at  a  meeting  of  the  board  on  the 
14th  of  June  the  common  seal  was  directed  to  be  affixed  to  lieinVs 
mortgage  deed.  It  did  not  appear  to  have  been  called  to  the 
attention  of  the  board  that  Letois  had  not  deposited  all  the  secu- 
rities which  he  ought  to  have  done. 

In  November,  1864,  yarious  discussions  took  place  at  the  board 
meetings  as  to  the  bills,  and  it  appeared  from  the  minute-book 
that  the  bills  were  treated  as  liabilities  of  the  company,  and  that 
arrangements  were  made  for  retiring  some  of  the  bills  by  means  of 
the  lAoyd^e  bonds  which  had  been  deposited ;  and  in  June,  1865, 
the  board  ordered  delivery  of  some  of  the  securities  to  Lewie  on 
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.his  taking  up  some  of  the  bills.    On  the  Ist  of  July,  1865,  a      L.  JJ, 
winding-up  order  was  made.  18^ 

The  Master  of  the  Bolls  considered  that  the  chairman  had       in  re 
authority  to  accept  the  bills ;  that  there  was  nothing  to  shew  that  ^^aky"^ 
Overendy  Ghimey,  &  Co.  knew  of  his  failing  to  enforce  the  con-  o'  Ibm*ai">« 
dition  as  to  the  deposit  of  the  securities,  and  that  in  the  absence    or^mD, 
of  such  knowledge  they  were  not  liable  for  irregularity  in  the  Qpb»t,AOo. 
mode  of  performing  an  act  which  was  intrct  vireSy  and  must  be 
admitted  as  creditors. 

Mr.  Jessdy  Q.C.,  and  Mr.  Marlineau^  for  the  official  liquidator,  in 
support  of  the  appeal : — 

These  bills  were  obtained  by  the  fraud  of  LewiSy  and  Overend, 
Crumeyy  it  Co.  had  notice  of  the  fraud.  But  apart  from  that,  the 
bills  were  accepted  by  procuration,  and  whoeyer  takes  a  bill  so 
accepted  does  so  at  his  peril.  He  must  see  that  there  is  authority 
to  accept^  and  that  the  agent  is  following  the  terms  of  that  autho- 
rity :  Attivood  v.  Munninffs  (1) ;  Alexander  v.  Mackenzie  (2) ;  D^Arcy 
T.  Tamar,  dte.,  BaUway  Company  (3).  Here  the  authority  was 
conditional  on  the  deposit  of  securities ;  they  were  not  deposited ; 
the  condition,  therefore,  not  being  complied  with  the  authority 
did  not  arise. 

[Their  Lordships  desired  Counsel  for  the  Bespondents  to  confine 
themselyes  to  the  second  point.] 

Sir  RowftdeU  Palmer^  Q.C.,  Mr.  Kay^  Q.C.,  and  Mr.  Lindley,  for 
Overend,  Onmey,  dk  Co. : — 

The  cases  cited  on  the  other  side  only  proye  what  hardly  needs 
authority — ^that  the  holder  of  a  bill  accepted  by  procuration  must 
prove  that  there  was  authority  to  accept.  Here  there  was  authority 
to  accept.  The  act  of  the  chairman  was  intra  vireSy  and  that  being 
so,  a  bondjide  holder  for  value  is  not  affected  by  collateral  matters. 
He  has  a  right  to  presume  omnia  rUi  esse  acta :  Boyal  British  Bank 
V.  TurqtMnd  (4),  which  is  recognised  in  Commercial  Bank  of  Canada 
V.  (Jreai  Western  BaUway  of  Canada  (5) ;  Bargaie  v.  Shortridge  (6) ; 

(1)  7  B.  &  C.  278.  (4)  6  E.  &  B.  327. 

(2)  6  C.  B.  766.  (5)  3  Moo.  P.  C.  (N.S.)  295,  318. 
(8)  Law  Rep.  2  Ex.  158.  (6)  5  H.  L.  C.  297,  318. 
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L.  JJ.      Fauniaine  r.  Carmarthen  BaUway  Company  (1) ;  Ex  parte  Eagle  • 
1869       Ineuranee  Company  (2) ;  In  re  BlaMy  Ordnance  Company  (3) ; 
]^       In  re  BamecTs  Banking  Company,  Ex  parte  Contract  Corpora- 

"^"cSi?^"  '*^  W  '■  ^"**^  ^-  ^'^^**'^  (5) ;  ^^^^  ^-  JSBf6«  (6) ;  /8^m«A  v.  fliiB 
OF  IBELA^'D.   GZflws  Company  (7). 

Gu'Sco.     Mr.  JlfaWfn.au,  in  reply. 

Sm  C.  J.  Selwtn,  L. J. : — 

This  is  a  motion  by  way  of  appeal  from  an  order  of  the  Master 
of  the  Rolls,  allowing  the  claim  made  by  Messrs.  Overend,  Oumey, 
it  Co.  to  rank  as  creditors  of  the  Land  Credit  Company. 

The  motion  has  been  based  upon  two  grounds — ^the  first  being 
the  statement  on  the  part  of  the  Appellants  that  Messrs.  Overend^ 
Oiimey,  &  Co.,  or  the  partners  in  that  firm,  must  be  considered  as 
having  had  either  notice,  or,  as  it  was  termed  in  the  course  of  the 
argument,  constructive  notice^  of  the  circumstances  under  which 
the  bills  in  question  were  issued.  The  term  *^  constructive  notice '' 
is  one  which  is  scarcely  applicable  to  the  &cts  of  the  present  case. 
It  was  somewhat  withdrawn  in  argument ;  and  it  was  said,  that 
although  Messrs.  Overend,  Oumey,  &  Co.  might  not  have  had 
actual  or  even  constructive  notice  of  the  circumstances  under 
which  the  bills  were  issued,  still,  that  what  they  had  done  was 
equivalent  to  a  wilful  shutting  of  their  eyes  to  the  circumstances 
of  the  case;  and  that  but  for  their  own  wilful  blindness  they 
would  have  had  cognizance  of  all  the  facts. 

Now  it  is  obvious  that  a  charge  of  that  kind  casts  upon  those 
who  make  it  the  burthen  of  establishing  it  in  evidence.  In  my 
judgment  the  Appellants  have  not  discharged  themselves  in  the 
least  degree  of  that  burthen.  It  is  true,  that  in  this  case  there 
are  a  series  of  lamentable  transactions  which  cannot  be  justified 
on  any  principles  of  commercial  morality  or  prudence ;  but  at  the 
same  time,  if  we  look  to  the  probabilities  of  the  case,  we  filnd  that 
Messrs.  Overend^  GhMmey,  dt  Co.  were  at  this  time  the  holders  of 
securities  of  more  or  less  value,  to  the  possession  of  which  they 

(1)  Law  Rep.  6  Eq.  316.  (4)  Law  Rep.  3  Ch.  105. 

(2)  4  K.  &  J.  649, 560.  (5)  8  H.  &  N.  554. 

(8)  Law  Rep.  3  Ch.  154.  (6)  12  C.  B.  (N.S.)  373. 

(7)  11  C.  B.  897. 
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had  an  indisputable  right ;  and  it  certainly  requires  a  strong  case       L.  jj. 
to  shew  that  persons  in  that  position  would^  without  any  assignable        1869 
motive,  give  up  the  securities  which  they  actually  possessed,  in       j^r^ 
order  to  obtain,  by  means  of  a  fraud  of  which  they  were  cognizant,  ^"oom^^" 
other  securities  which,  as  men  of  business,  they  must  have  known  of  Ireland. 
would  be  rendered  entirely  worthless  by  that  fraud.    That  is  the    ^^^ 
improbability  with  which  we  have  to  start ;  and  when  the  evidence  GuRXEy,&Co. 
brought  forward  in  support  of  the  charge  was  examined,  it  crumbled 
away  at  every  step.    It  would  be  a  mere  waste  of  time  to  go 
through  the  evidence  in  detail,  because  there  is  nothing  to  bring 
home  to  Messrs.  Overend,  Chirney,  &  Co.  notice  of  the  facts.    It  is 
true  that  they  were  perfectly  well  aware  that  dealings  were  going 
on  with  respect  to  the  affairs  of  the  Cork  and  ToughaL  Railway 
Company y  and  that  they  knew  Mr.  Lems's  affairs  to  be  in  a  very 
unpromising  position ;  but  there  is  in  my  judgment  an  entire  want 
of  evidence  that  they  knew  that  there  was  fraud  being  committed 
as  between  Mr.  Lewis,  Lord  Fermoy,  and  the  company,  or  what 
was  the  nature  of  it,  or  that  by  means  of  any  such  fraud  they 
were  to  obtain  the  bills  in  question. 

The  second  question  is,  whether  these  bills  were  so  accepted  as 
to  be  binding  upon  the  company  by  whoso  chairman  they  were 
accepted,  and  by  whose  secretary  they  were  coimter-signed  ?  With 
reference  to  that  it  is  material  to  consider,  in  the  first  place,  the 
nature  and  objects  of  the  company  on  whose  behalf  these  bills 
were  accepted.  We  find  frx)m  the  memorandum  and  articles  of 
association  that  the  objects  of  the  company  may  be  said  to  have 
been,  as  regards  trade  and  business,  almost  unlimited.  [His  Lord- 
ship here  read  the  principal  objects  of  the  company  as  defined  by 
the  memorandum,  referring  particularly  to  the  unqualified  power 
to  accept  and  indorse  bills.] 

Such  being  the  almost  unlimited  objects  of  the  company,  the 
powers  which  are  given  to  the  board  of  directors  are  almost  equally 
unlimited.  The  directors  are  to  manage  the  affairs  of  the  company, 
and,  amongst  other  things,  it  is  provided  by  the  68th  clause  of  the 
articles  that ''  no  person  except  the  directors  and  the  managers, 
and  other  persons  thereunto  expressly  authorized  by  the  board, 
and  acting  within  the  limits  of  the  authority  conferred  on  them  by 
the  board,  shall  have  any  authority  to  make,  accept,  or  indorse 

2  Q2  1 
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L.  JJ.       any  promissory  note  or  bill  of  exchange."     Then,  among  the 
1869       general  powers  which  are  given  to  the  directors  by  clause  86,  is 
In  f0       the  power  '*  to  accept  and  indorse  bills  "  without  mentioning  any 
^oSiPiOT"  qualification.    The  105th  clause  gives  to  the  directors  an  equally 
OF  Ireland,  unlimited  power  of  settling  what  the  quorum  necessary  for  the 
^^jS^,    transaction  of  business  was  to  be, 
GvmHvr,&Co,     jf^^  ^^  j^^y^  ^^  enter  upon  the  consideration  of  the  question 
of  the  validity  of  these  bills,  bearing  in  mind  that  this  was  a  com- 
pany one  of  the  express  purposes  of  which  was  the  indorsing  and 
accepting  bills.    The  company,  being  a  mere  abstraction  in  itself, 
must  necessarily  act  through  some  agency,  and  we  find  that  the 
agency  established  by  the  articles  is  that  of  a  board  of  directors, 
on  whom  almost  unlimited  authority  is  conferred.    Under  these 
circumstances  such  cases  as  Attwood  v.  Munninffs  (1)  and  Stoffg 
V.  EUioU  (2),  though  they  are  no  doubt  binding  authorities  with 
reference  to  the  circumstances  under  which  bills  of  exchange  given 
'  under  authority  may  be  considered  as  duly  given,  have  very  little 
bearing  on  the  present  case,  when  we  consider  that  these  are  bills 
of  exchange  accepted  by  and  on  behalf  of  a  company  and  the 
agents  of  a  company  such  as  I  have  described. 

To  ascertain  the  law  applicable  to  such  a  matter  we  must  first 
look  to  the  CompanieB  Act,  1862.  It  is  prescribed  in  the  47th 
section  of  the  Act,  that  "  a  promissory  note  or  bill  of  exchange 
shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on 
behalf  of  any  company  under  this  Act,  if  made,  accepted,  or  indorsed 
in  the  name  of  the  company  by  any  person  acting  under  the  autho- 
rity of  the  company,  or  if  made,  accepted,  or  indorsed  by  or  on 
behalf  or  on  account  of  the  company  by  any  person  acting  under 
the  authority  of  the  company."  The  question  still  remains,  who  is 
properly  to  be  considered  a  person  acting  under  the  authority  of 
the  company,  and  that  matter,  I  think,  has  been  settled  by  the 
.-several  decisions  to  which  reference  has  been  made,  the  efiect  of 
which  is  very  concisely  and  clearly  summed  up  by  the  present 
Lord  Chancellor  in  Founfaine  v.  Carmarthen  Railway  Company  (3). 
His  Lordship  says  (4) :  **  In  the  case  of  a  registered  joint  stock 
company  all  the  world,  of  course,  have  notice  of  the  general  Act  of 

(1)  7  B.  &  C.  278.  (3)  Law  Rep.  5  Eq.  316. 

(2)  12  C.  B.  (N.S.)  373.  (4)  Ibid.  322. 
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Parliament^  and  of  the  special  deed  which  has  been  registered  pur-      L  JJ. 
suant  to  the  provisions  of  the  Act,  and  if  there  be  anything  to  be       1869 
done  which  can  only  be  done  by  the  directors  under  certain  limited       j„  ^^ 
powers,  the  person  who  deals  with  the  directors  must  see  that  those  ^^^^^^^^ 
limited  powers  are  not  being  exceeded.    If,  on  the  other  hand,   ofIbsland. 
as  in  the  case  of  RoycU  British  Bank  v.  Turquand  (1),  the  directors    ^^^ 
have  power  and  authority  to  bind  the  company,  but  certain  pre-  GcRKSY.&Oa 
liminaries  are  required  to  be  gone  through  on  the  part  of  the  com- 
pany before  that  power  can  be  duly  exercised,  then  the  person 
contracting  with  the  directors  is  not  bound  to  see  that  all  these  pre- 
liminaries have  been  observed.    He  is  entitled  to  presume  that  the 
directors  are  acting  lawfully  in  what  they  do.     That  is  the  result 
of  Lord  OampbdTs  judgment  in  Boyal  British  Bank  v.  Turqtuind.^' 
That  case  of  Boyal  British  Bank  v.  Turquand  may  now,  I  think, 
be  considered  as  a  leading  authority  applicable  to  cases  of  this  de- 
scription, and,  so  far  as  I  am  aware,  it  has  never  been  questioned. 

Applying,  then,  those  principles  to  the  present  case,  if,  when  an 
act  within  the  scope  of  the  powers  of  the  board  of  directors  is  done 
by  them,  or  (which  is  the  same  thing)  is  ratified  and  adopted  by 
them,  a  person  contracting  with  the  directors  is  not  bound  to  see 
that  certain  preliminaries  which  ought  to  have  been  gone  through 
on  the  part  of  the  company  have  been  gone  through,  still  less,  in 
my  judgment,  are  innocent  holders  of  a  negotiable  security  bound 
to  inquire  whether  those  pi*eliminaries  have  been  observed.  In 
the  present  case,  moreover,  we  may  say  that,  supposing  that 
Overend^  Qumey,  &  Co.  were  bound  to  inquire  and  had  inquired 
into  the  proceedings  of  the  board  of  directors,  and  had  examined 
the  books  of  the  company,  they  could  not  have  discovered  that 
every  preliminary  had  not  been  observed.  I  think  that  a  short 
examination  of  the  books  of  the  company  would  be  found  enough 
to  decide  this  question : — [His  Lordship  read  the  resolutions  of  the 
Slst  of  May,  and  the  form  of  acceptance  of  the  bills,  observing 
that  nothing  turned  upon  the  minute  variation  that  some  of  the 
bills  were  accepted  '^  for  the  company "  and  some  ''  on  behalf  of 
the  company."] 

The  first  resolution  which  I  have  just  read  having  been  passed 
by  the  general  board  of  directors  on  the  Slst  of  May,  there  was  a 

(1)  6  E.  &  B.  327. 
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L.  jj.      meeting  of  the  executive  committee  on  the  3rd  of  Jane,  at  which 
1869        it  was  resolved  'Uhat  the  chairman  be  directed  to  accept  bills  in 
^^^       accordance  with  the  resolution  No.  3,  passed  on  meeting  of  the 
L^Cbedit  board,  held  on  the  Slst  of  May,  in  exchange  for  the  securities 
or  Ibxland.  named  therein,  or  acceptances  pro  rata  for  the  securities."    No 
^1^     doubt,  as  has  been  urged  on  behalf  of  the  Appellants,  that  was,  to 
6rBNKT,&Co.  a  certain  extent,  a  departure  from  the  terms  of  the  original  resolu- 
tion, which  merely  provided  for  the  issuing  of  the  bills  to  the  full 
amount  upon  the  receipt  of  securities,  also  to  the  full  amount 
mentioned  in  the  original  resolution.    But  as  this  resolution  of 
the  executive  committee,  and  the  subsequent  one  of  the  4th  of 
June,  were  adopted  and  ratified  by  the  board  of  directors  on  the 
7th  of  June,  they  must,  in  my  judgment,  be  treated  as  if  they  were 
resolutions  of  the  general  board.    On  the  4th  of  June  there  was 
another  meeting  of  the  executive  committee,  with  regard  to  which 
there  is  this  minute :  "  The  resolution  No.  1,  passed  at  a  meeting 
of  committee  held  on  the  3rd  of  June,  as  to  the  acceptance  of 
bills,  was  read,  and  pursuant  thereto  the  chairman  of  the  company 
accepted  the  necessary  bills.     Mr.  Lewis  thereupon  exchanged  the 
securities  agreed  upon  against  the  bills,  which  were  deposited  with 
the  bankers,  the  London  Bank  of  ScoUa/ndr    Then,  at  a  general 
meeting  of  the  board,  which  appears  to  have  been  very  numerously 
attended,  on  the  7th  of  June,  those  resolutions  of  the  meetings  of 
the  executive  committee  were  approved  and  confirmed.    Under 
those  circumstances  the  bills  were  all  issued.    They  have  come 
into  the  hands  of  persons  whom  we  have  held  to  be  innocent 
holders  of  these  negotiable  securities.    Those  bills  were  all  regu- 
larly entered  in  the  books  of  the  company  as  being  bills  for  which 
the  company  were  liable.     There  is  a  long  series  of  meetings, 
which  I  will  not  occupy  the  time  of  the  Court  by  going  through, 
at  which  from  time  to  time  questions  arise  respecting  these  bills, 
the  number  of  the  bills,  the  amount,  and  the  circumstances,  were 
brought  to  the  attention  of  the  meetings,  not  of  the  executive 
committee  only,  but  of  the  general  board  of  the  directors  to  whom 
those  very  large  and  almost  unlimited  powers  had  been  given  by 
the  articles  of  association.    Besolutions  were  passed  dealing  with 
some  portions  of  them,  some  were  paid,  some  were  renewed,  but 
the  largest  portion  of  them  remained  outstanding,  and  are  held  as 


VOL.  rv.]  OHANCaERY  APPEALS.  471 

to  the  great  bulk  of  them  by  the  Eespondents.    It  appears  to  me,      L.  JJ. 
under  those  circumstances^  that  it  is  no  longer  competent  to  the       i869 
persons  who  represent  this  company  to  say  that  bills  accepted  as       ^fj^ 
these  were,  and  ratified  as  they  were,  are  now  to  be  held  invalid  ^?"  Cmdit 
because  one  of  the  preliminaries,  or,  as  it  was  called,  a  condition,  of  Ibblakd. 
was  not  in  express  terms  complied  with,  that  is  to  say,  that  the    z^^*^* 
whole  amount  of  securities,  or  the  whole  rateable  amount  of  secu-  Gubney.&cJo. 
rities,  was  not  obtained  at  the  time  when  each  portion  of  these  bills 
was  issued.    To  put  the  case  I  suggested  to  counsel  in  argument. 
Suppose  a  person  had  come  to  the  board  of  directors  proposing  to 
exchange  a  certain  amount  of  securities  for  bills  of  exchange,  and 
that  he  had  represented  the  amount  of  the  securities  which  he  held 
as  being  £100,000,  whereas  in  fact  those  securities  only  amounted 
to  £50,000,  or  comprised  £50,000  worth  of  forged  securities,  and 
that  the  board  had  expressly  directed  the  chairman  to  accept  bills 
and  give  them  in  exchange  for  those  securities,  could  it  be  said 
that  the  bills  in  the  hands  of  innocent  holders  were  to  be  invalidated 
because  the  board  was  so  deceived  ?    It  appears  to  me  that  in 
substance  this  case  is  the  same,  and  that  innocent  holders  of  the 
bills  ought  not  to  be  held  responsible  for  the  neglect'  of  duty  on 
the  part  of  the  directors.    The  directors  had  an  opportunity  of 
examining  the  securities — they  were  brought  to  their  attention — 
and  if  they  did  not  examine  them,  but  ratified  what  Lord  Fermoy 
had  done  without  suiBScient  inquiry,  then  it  appears  to  me,  the 
question  being  whether  the  innocent  holders  or  the  persons  in- 
terested in  the  company  should  suffer  for  the  default,  the  loss  must 
fall  upon  those  whose  agents  were  guilty  of  the  default    Whatever 
question  may  arise  as  between  the  persons  interested  in  this  com- 
pany, the  shareholders  and  creditors  and  directors  of  this  company, 
with  respect  to  the  mode  in  which  the  authority  given  to  the 
directors  has  been  exercised,  I  think  the  innocent  holders  of  these 
negotiable  instruments  cannot  be  affected  by  any  such  question, 
and,  consequently,  I  think  the  judgment  of  the  Master  of  the  Kolls 
is  right,  and  that  this  appeal  motion  must  be  refused  with  costs. 

Sib  G.  M.  Giffabd,  L.J. ; — 

The  proof  which  has  been  admitted  on  the  part  of  Overend^ 
Oumejf,  iSh  Co.  has  been  objected  to  upon  two  grounds:  first,  that 
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Lw  JJ.       Overendj  Qwrney^  &  Co,  were  not  innocent  holders ;  and,  secondlyy. 

1869       that  the  company  were  not  bound  by  the  acceptance  of  the  billff, 

^^g       which  was  an  acceptance  by  procuration. 

^^!L?*™"      Now,  first,  as  regards  Overend^  Ourney,  &  Co,  not  being  innocent 

OF  Ibelandi,  holders.     It  was  urged  that  the  transactions  between  the  directors 

&TparU     ^^^  jfy^  Lewis  were  such  as  ought  not  to  have  been  entered  into ; 

GuBHBY.&Go.  that  they  were  very  imprudent  transactions,  and  transactions  such 

"^^  as  no  person  dealing  with  a  business  of  that  sort  ought  to  have 
thought  of  for  one  moment.  To  that  I  quite  accede.  But  when 
it  is  sought  to  affect  Overend,  Gumey^  dk  Co.  with  a  knowledge  of 
the  impropriety  of  these  transactions,  all  you  have  is  the  evidence 
of  Mr.  Stevens,  a  document  (Exhibit,  0.  9)  which  came  from 
Overendy  Ournetf,  &  Co!s  possession,  and  a  letter  from  Mr.  John 
Henry  Owmey  to  Mr.  Edmund  Gurnet/,  of  the  24th  of  November, 
1864.  Stevens^  evidence  amounts  to  no  more  than  this,  that  he 
went,  and,  as  he  says,  "explained  the  transaction,"  to  Overeni, 
Oumey,  dk  Co. — that  is  to  say,  he  told  them  that  if  they  would 
hand  over  some  securities  which  they  had,  they  would  have  in 
return  certain  bills  of  exchange  drawn  by  Mr.  Lewis  upon,  and 
accepted  by,  the  Land  Credit  Company.  I  do*not  think  that  from 
that,  or  from  the  document  O.  9,  which,  it  may  be  observed,  is 
dated  after  the  last  of  these  transactions  had  taken  place,  or  from 
the  letter  of  the  24th  of  November,  1864,  we  should  be  justified 
in  imputing  to  Overend,  Oumey,  &  Co.  knowledge  of  any  impro<> 
priety  in  these  transactions.  In  point  of  fact,  the  transaction  as 
regards  them  was  the  simple  and  ordinary  transaction  which  was 
very  likely  to  take  place,  and  does  take  place,  day  after  day,  when 
bill  brokers  hold  securities,  and  it  is  desirable  that  bills  should  be 
taken  and  the  securities  handed  over.  That  part  of  the  case, 
thereforo,  I  think,  signally  fails. 

Then  as  regards  the  other  part  of  the  case  :  first  of  all,  what  we 
have  to  deal  with  is  a  company  formed  under  the  recent  statute 
by  a  memorandum  and  articles  of  association.  [His  Lordship  read 
the  47th  section  of  the  Companies  Act,  1862,  as  to  bills  of  ex- 
change.] The  memorandum  of  association  states  that  one  of  the 
purposes  of  this  company  is  to  accept  and  indorse  bills,  and  shews 
it  to  be  a  company  acting  in  mercantile  transactions  of  every 
description.    The  articles  are  to  the  same  effect,  and  the  68th 
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dause  of  the  articles  is  in  these  terms:— [His  Lordship  read      L.JJ. 
the  clause.]    I  can  have  no  hesitation  in  saying  that  it  was  not       18S9 
necessary  for  the  directors  to  pass  any  resolution  in  order  to  make       jn  „ 
the  acceptance  of  bills  binding  on  the  company,  or  in  saying  that  ^^^i^JJr"^ 
if  the  directors  met  together  and  the  chairman,  with  their  know-  ov  Ibelakd. 
ledge,  accepted  a  bill  of  exchange,  that  would  bind  the  company.     m^SSS? 
In  the  same  way,  if  a  bill  of  exchange  had  been  accepted  by  the  Gubne^Oo. 
chairman  without  due  authority,  and  the  directors  afterwards,  at  a 
meeting,  knowing  that  the  acceptance  had  been  given  and  dealt 
with,  acted  on  the  footing  that  the  bill  had  been  properly  accepted, 
I  should  not  have  the  least  hesitation  in  saying  that  the  accept- 
ance would  bind  the  company.    I  might  almost  leave  the  case 
there,  for  it  is'clear  that  in  the  month  of  June,  and  even  after  the 
month  of  June,  this  board  of  directors — ^whether  you  call  it  a 
board,  or  whether  you  call  it  a  committee — certainly  a  sufficient 
number  of  directors,  who  met  together  from  time  to  time,  knew 
perfectly  well  that  these  bills  had  been  accepted,  knew  perfectly 
well  that  these  bills  had  been  handed  over,  and  knew  perfectly 
well  that  securities  of  some  sort  or  other  had  been  taken  for  these 
bills.    Then  it  is  said  that  they  did  not  know  that  the  exact  terms 
of  this  resolution  of  the  31st  of  May  had  not  been  complied  with. 
I  do  not  hesitate  to  say  that  I  do  not  think  it  could,  when  the 
original  resolution  was  passed,  have  been  the  intention  of  the 
directors  that  the  holder  of  these  bills  should  be  bound  to  inquire 
and  to  see  that  the  terms  of  the  resolution  had  been  complied 
with.    If  such  an  obligation  is  to  be  imported  into  the  transaction, 
you  must  come  to  this  conclusion,  that  no  person  taking  any  of 
the  bills  from  this  body,  part  of  whose  business  it  is  to  deal  in 
bills,  could  be  safe  unless  he  not  only  ascertained  the  terms  of  the 
resolution,  but  also  ascertained  (I  do  not  see  how  you  could  stop 
short  of  saying  he  must  ascertain  the  fact,  it  would  not  be  enough 
to  ask  the  question)  that  the  particular  securities  specified  in  that 
resolution  had  been  handed  over. 

I  ask  what  is  the  reason  and  justice  of  the  case  ?  If  there  is 
default  on  the  part  of  the  executive  of  the  company  in  observing 
the  preliminaries,  is  it  reasonable  that  the  innocent  bill-holder,  who 
can  have  no  control  over  those  preliminaries,  should  be  made  to 
sufier  ?   Ought  not  rather  the  company  to  suffer,  as  the  default  has 
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L.  JJ.      been  committed  by  agents  selected  by  them,  whom  the  bill-holder 
'  1869       would  expect  to  do  their  duty  as  agents,  and  to  see  that  everything 

In  TB       was  rightly  and  properly  done.    Moreover,  I  do  not  look  on  those 
OomS^"^  resolutions  as  being  a  special  authority  excluding  the  acceptance  of 
ofIrelaud.  a  bill  of  exchange,  except  on  the  terms  of  receiving  the  securities. 
0^^2(D,    I  think  that  those  resolutions  authorize  the  acceptance  of  the  bills 
GrBKEY,&Co.  ag  oug  thing,  and  that  the  receiving  the  securities  in  exchange  for 
the  bills  was  another  and  a  different  and  collateral  thing;   and 
unless  that  meaning  is  put  on  those  resolutions,  they  are  resolu- 
tions upon  which  it  was  impossible  to  act.    If  the  first  of  those 
resolutions  be  taken  literally,  the  bills  must  all  be  drawn  at  once, 
and  all  must  be  accepted  at  once,  and  none  must  be  parted  with 
until  the  whole  £320,000  of  securities  was  received ;  but  it  was  out 
of  the  question  that  such  a  transaction  as  this  could  be  carried  out 
otherwise  than  piecemeal.  I  do  not  hesitate  to  say  that  I  am  satisfied 
(for  the  convenience  of  mankind  requires  us  to  take  a  reasonable 
and  practical  view  of  transactions  of  this  nature)  that  under  reso- 
lutions such  as  these,  if  there  is  an  acceptance  mode  dform&f  and 
by  the  person  pointed  out  by  the  resolutions,  it  is  not  to  be  deemed 
incumbent,  even  on  persons  who  have  notice  of  the  resolutions,  to 
inquire  whether  the  particular  consideration  mentioned  in  them 
was  received.    The  fact  of  the  person  who  is  the  agent  accepting 
and  parting  with  the  acceptances  is,  in  point  of  fact»  an  assurance 
by  that  person  that  he  has  done  all  that  is  required  to  be  done  by 
him  on  behalf  of  the  company  who  employed  him — ^an  assurance 
on  which  the  person  who  deals  with  the  company  not  only  may 
safely  rely,  but  must  of  necessity  rely,  otherwise  the  business  of 
companies  of  this  description  could  never  be  carried  on.    I  do  not 
think  it  necessary  to  refer  to  the  case  of  Boyoi  Britieh  Bank  v. 
Turquand  (1),  or  Bargate  v.  Shoriridge  (2),  or  Ihuniaine  v.  Car- 
marlhen  Bailway  Company  (3).    I  think  it  is  quite  enough  to  put 
the  case  simply  upon  this :  that  the  acceptance  of  the  bUls  was  a 
transaction  plainly  within  the  powers  of  the  company,  that  it  was 
a  transaction  plainly  within  the  powers  of  the  board  of  directors, 
that  the  fact  that  these  bills  were  accepted  and  handed  over  was 
perfectly  well  known  to  the  board  of  directors,  and  that  whether 

(I)  6  E.  &  B.  327.  (2)  6  H.  L.  C.  297. 

(3)  Law  Rep.  5  £q.  316. 
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it  was  assented  to  by  them  with  or  without  knowledge  as  to  the       L.  JJ. 
securities  which  were  taken,  is,  in  my  opinion,  qnite  immaterial.        1869 
There  was,  at  all  events,  a  representation  to  the  public  by  the       j^re 
agents  of  the  company  who  were  instructed  to  carry  out  this  trans-  ^^'^iJ^?"^ 
action  that  everything  was  rightly  done ;  and  I  am  of  opinion  that  o'  Ibblaiid. 
it  does  not  lie  in  the  mouth  of  the  company  to  assert  that  what    o^^S^^ 
was  so  represented  to  be  rightly  done  was  not  carried  out  accord-  Gubotbt^Co. 
ing  to  the  precise  terms  specified  in  that  which,  if,  in  point  of  fact, 
it  was  a  limitation  of  authority  at  all,  was  not  a  limitation  of 
authority  intended  to  be  communicated  to  the  public,  or  to  have 
any  effect  as  between  the  company  and  the  public. 

For  these  reasons  I  am  of  opinion  that  this  motion  must  be  dis- 
missed .with  costs. 

Solicitors :  Messrs.  Janes,  Edberts,  &  Hale  ;  Mr.  E.  Oover. 


In  re  MERCANTILE  TRADING  COMPANY.  L.JJ. 

STRmGER'S  CASE.  1^ 

April  26, 
Company — Winding-up — Order  upon  a  Contributory  or  Director  to  repay  a       27,  28. 

Dividend  improperly  declared — Companies  Act,  1862,  «.  101,  165 — What         

amounts  to  an  improper  and  d^tuive  Dividend — "  Profits  in  EandJ* 

The  Court  has  summary  power,  under  the  101st  and  166th  sections  of  the 
Companies  Act,  1862,  to  order  a  contributory  or  director  to  repay  a  dividend 
declared  and  paid  under  a  delusive  and  fraudulent  balance  sheet. 

In  re  Boyal  Hotel  Company  of  Oreat  Yarmouth  (1)  disapproved  of. 

But  the  balance  sheet  of  a  company  engaged  in  a  hazardous  trade  will  not 
be  considered  delusive  and  fraudulent  merely  because  an  estimated  value 
was  put  upon  assets  of  the  company  which  were  then  in  jeopardy  and  were 
subsequently  lost,  or  because  the  company  was  obliged  to  borrow  money  to 
pay  the  dividend,  provided  the  facts  fairly  appeared  on  the  balance  sheet 
and  the  balance  fairly  represented  profits, 

A  company  was  formed  under  the  Companies  Act,  1862,  for  running  the 
blockade  during  the  civil  war  in  America.  The  articles  provided  that  divi- 
dends should  not  be  paid  except  out  of  profits,  and  that  the  directors  should 
declare  a  dividend  as  often  as  the  profits  in  hand  were  sufficient  to  pay  £6 
per  cent,  on  the  capital,  subject  to  the  resolutions  of  a  general  meeting.    In 


(1)  Law  Rep.  4  Eq.  244. 
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,  L.  JJ.  1864,  a  dividend  was  declared  and  sanctioned  at  a  general  meeting,  and  sub- 

seqaently  paid,  upon  a  balance  sheet  in  which  a  debt  due  from  the  (kfnftdt- 

^^y^  rote  government,  and  cotton  in  the  Confederate  States,  and  also  ships  engaged 

Stbihoeb's  in  running  the  blockade,  were  estimated  at  the  full  nominal  value.    All  these 

^^"-  assets  wore  lost,  and  the  company  was  wound  up : — 

ffdd,  that  as  the  estimate  was  made  hand  fidt^  and  the  facts  appeared 
truly  in  the  balance  sheets  the  balance  sheet  was  not  delusive,  and  the  divi- 
dend must  be  considered  to  have  been  made  out  of  profits,  although  the 
company  had  actually  to  borrow  the  money  to  pay  it. 

The  order  of  Malitu^  V.C.,  affirmed,  but  on  different  grounds. 

JlHIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Malins^ 
made  in  the  winding  up  of  the  Mercantile  Trading  Company^ 
Limited. 

The  company  was  registered  under  the  Companies  Acty  1862, 
on  the  27th  of  June,  1863.  The  objects  of  the  company,  as  stated 
in  the  memorandum  of  association,  were  the  purchase  of  goods 
and  ships  for  export  and  transmission  to  America,  for  sale  or  barter 
and  return  and  sale  of  goods  from  thence,  and  the  chartering  or 
freighting  of  ships,  and  all  other  matters  necessary  for  carrying  on 
the  operations  of  the  company,  or  other  operations  of  a  similar 
character.  It  was,  however,  admitted  that  the  real  object  of  the 
company  was  to  trade  with  the  Confederate  States  of  America,  by 
running  the  blockade  then  maintained  by  the  government  of  the 
Federal  States.  For  this  purpose  they  provided  a  line  of  ships 
running  from  BermtAda  to  Charleston  and  Wilmington,  which 
were  intended  to  carry  goods  from  England  to  the  Confederate 
government,  and  to  bring  back  cargoes  of  cotton  in  return. 

The  company  had  a  nominal  capital  of  £150,000,  of  which 
about  £112,000  had  been  paid  up.  The  articles  of  association 
embodied  the  rules  given  in  Table  A  of  the  Companies  Act,  1862, 
which  provide,  in  Bule  73,  that  ''no  4ividend  shall  be  payable 
except  out  of  the  profits  arising  from  the  business  of  the  com- 
pany, except  so  far  as  modified  by  the  articles ;"  and  the  articles 
provided,  by  Article  5,  that ''  the  directors  shall  declare  a  dividend 
on  the  subscribed  capital  of  the  company  as  soon  and  as  often  as 
the  profits  of  the  company  in  hand  are  sufficient  for  payment  of 
a  dividend  of  £5  per  cent  on  such  capital,  subject  to  the  resolu- 
tions of  a  general  meeting  of  the  company  called  with  reference 
thereto." 
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Shortly  after  the  establishment  of  the  company,  the  directors       ^  ^^' 
entered  into  a  contract  with  the  ConfedercUe  govemmenty  under       ^^^ 
which  the  Confederate  government  agreed  to  be  co-owners  of  the    Stbinokr's 
ships  employed  by  the  company,  and  that  the  ships  should  be       -ff^ 
owned  in  the  proportion  of  two-thirds  by  the  Confederaie  govern- 
ment, and  one-third  by  the  company ;  the  owneiship  of  the  Con* 
federate  government  to  be  paid  for  in  cotton,  at  Charleston  or 
WUmington^  on  the.basis  of  6d.  per  pound  for  "  Middling  Upland  " 
cotton. 

Several  successful  trips  were  made  by  the  ships,  and  although 
some  of  them  were  captured  or  lost^  a  considerable  profit  was 
at  first  made  by  the  company  on  their  adventures.  In  May, 
1864,  a  balance  sheet  was  made  out  of  the  state  of  the  company, 
down  to  the  29th  of  February,  1864,  showing  a  profit  of 
£42,718  158.  2eZ.,  out  of  which  the  directors  proposed  a  dividend 
to  bo  paid  at  the  rate  of  £25  per  cent,  on  the  capital,  amounting  to 
about  £28,000.  This  dividend  was  adopted  by  a  general  meeting 
of  the  company,  held  on  the  17th  of  May. 

The  balance  sheet  was  submitted  to  the  directors  of  the  Agra 
und  United  Service  Bank,  the  company's  bankers,  and  was  ex- 
amined by  their  accountants.  The  bank  then  advanced  them 
upwards  of  £21,000  towards  the  payment  of  the  dividend  to  the 
shareholders,  although  their  account  was  already  overdrawn  to  the 
amount  of  £5000.  The  dividend  received  by  Mr.  E.  P.  Stringer, 
the  managing  director,  in  respect  of  his  shares,  amounted  to 
£3560- 

The  termination  of  the  civil  war  in  America,  by  the  success  of 
the  Federal  government,  caused  the  failure  of  the  company,  the 
cotton  appropriated  to  them  in  the  Confederate  States  being  all 
destroyed  or  captured,  and  the  debt  due  from  the  Confederate 
government  turning  out  worthless.  The  company  was  accordingly 
wound  up,  the  only  creditor  of  large  amount  being  the  Agra  and 
MastermaWe  Bank,  which  had  succeeded  to  the  business  of  the 
Agra  and  United  Service  Bank.  The  present  application  was 
made  by  the  official  liquidator  to  obtain  a  repayment  by  Mr. 
Stringer  of  the  dividend  received  by  him,  on  the  ground  that  the 
balance  sheet  was  delusive,  and  the  dividend  really  paid  out  of  the 
capital  of  the  company.    The  sections  of  the  Companiee  Aet,  1862, 
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Stbihoxb's 


under  wUcli  it  was  contended  that  tlie  Coort  had  jurisdiction  to 
order  the  return  of  the  money  upon  this  application,  were  the 
lOlst  and  165th  (1). 

The  principal  objections  made  to  the  balance  sheet  were  as  fol- 
lows:— ^First^  that  the  directors  had  taken  credit  for  a  sum  ot 
£51,589  due  to  the  company  from  the  Confederate  goyemment  as 
an  asset  of  the  company  at  its  full  yalue ;  secondly,  that  they  had 
also  taken  credit  for  cotton  within  the  Confeiercds  States,  which  was 
aU  subsequently  destroyed,  at  the  value  of  £17,000 ;  and,  thirdly, 
that  they  had  entered  the  loss  of  three  ships  as  a  loss  of  only  one- 
third  of  their  yalue,  thus  reckoning  the  guarantee  of  the  Confer 
derate  government  for  the  other  two-thirds  at  its  full  value. 

The  Yice-Chancellor  was  of  opinion  that  the  dividend  declared 
was  altogether  delusive,  and  that  it  amounted  to  a  return  of  one- 
third  of  the  capital  to  the  shareholders ;  but  he  also  held  that  he 
had  no  jurisdiction  under  the  101st  or  165th  sections  of  the  Cbm- 
panies  Ad,  1862,  to  make  an  order  for  the  return  of  the  dividend ; 


(1)  Sect  101.  "  The  Court  may,  at 
any  time  after  making  an  order  for 
winding  up  the  company,  make  an 
order  on  any  contrlbutoty  for  the  time 
being  settled  on  the  list  of  contribu^ 
tories  directing  payment  to  be  made 
in  manner  in  the  said  order  mentioned 
of  any  moneys  due  from  him,  or  from 
the  estate  of  the  person  whom  he  re- 
presents, to  the  company,  exclusive  of 
any  moneys  which  he  or  the  estate  of 
the  person  whom  he  represents  may 
be  liable  to  contribute  by  virtue  of  any 
call  made  or  to  be  made  by  the  Court 
in  pursuance  of  this  part  of  this  Act, 
and  it  may,  in  making  such  oider, 
when  the  company  is  not  limited,  allow 
to  such  contributory,  by  way  of  set-oflf, 
any  moneys  due  to  him,  or  the  estate 
which  he  represents,  from  the  com- 
pany, on  any  independent  dealing  or 
contract  with  the  company,  but  not 
any  moneys  due  to  him  as  a  member 
of  the  company  in  respect  of  any  divi- 
dend or  iprofit" 

Sect  165.    ^  Where  in  the  course  of 


the  winding  up  of  any  company  it  ap- 
pears that  any  past  or  present  director, 
manager,  official,  or  other  liquidator,  or 
any  officer  of  such  company,  has  mis- 
applied, or  retained  in  his  own  hands, 
or  become  liable  or  accountable  for  any 
moneys  of  the  company,  or  been  guilty 
of  any  misfeasance  or  breach  of  trust 
in  relation  to  the  company,  the  Court 
may,  on  the  application  of  any  liqui- 
dator, or  of  any  creditor  or  contribu- 
tory of  the  company,  notwithstanding 
that  the  offence  is  one  for  which  the 
offender  is  criminally  responsible,  ex- 
amine into  the  conduct  of  such  di- 
rector, manager,  or  other  officer,  and 
compel  him  to  repay  any  moneys  so 
misapplied  or  retained,  or  for  which  he 
has  become  liable  or  accountable,  to> 
gether  with  interest,  after  such  rate  as 
the  Court  thinks  just,  or  to  contribute 
such  sums  of  money  to  the  assets  of 
the  company,  by  way  of  compensation 
in  respect  of  such  misapplication,  re- 
tainer, misfeasance,  or  breach  of  trust 
as  the  Court  thinks  just" 
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but  that  it  was  necessary  for  the  official  liquidator  to  file  a  bill  for 
that  purpose  (1).    The  official  liquidator  appealed  from  this  de- 
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1869 


cmou. 

(1)  1869,  March  22.  The  opinioDS 
expressed  by  the  Vioe-Ghanoellor  re- 
specting the  delusiye  character  of  the 
dividend  are  sufficiently  referred  to  in 
the  judgment  of  Lord  Justice  Sdwyn, 
The  portion  of  His  Honour's  judgment 
-which  related  to  the  jurisdiction  of  the 
Court  under  the  Companies  Aet^  1862, 
ivas  as  follows: — Being  on  the  first 
point  entirely  with  the  applicant  that 
this  is  a  dividend  most  improperly  made 
and  ft  return  of  one-fourth  of  the  capi- 
tal, the  next  question  is,  have  I  power 
under  the  Act  of  Parliament,  in  this 
summary  manner,  to  make  an  order 
upon  the  shareholders,  and  Mr.  Stringer 
in  particular,  the  managing  director,  to 
return  it.  Now,  against  Mr.  Stringer^ 
the  case  is  rested  upon  two  sections, 
the  101st  section  and  the  165th  section. 
I  will  consider  the  165th  section  first, 
because  it  is  the  most  clear,  and  if  it 
could  be  applied  to  Mr.  Stringer^  it 
would  relieve  the  Court  from  the  neces- 
sity of  having  recourse  to  the  101st  sec- 
tion. Now,  the  165th  section  is  in 
these  terms: — [His  Honour  read  the 
section  and  continued :— ]  Now,  hav- 
ing veiy  carefully  considered  the  argu- 
ments addressed  to  me,  and  examined 
all  the  authorities  which  have  been 
dted,  I  feel  bound  to  come  to  the  con- 
clusion that  this  section  can  have  no 
applicatioa  nnless  the  act  complained  of 
is  a  wrongful  act  towards  the  company 
Itself.  Mr.  QloMe  said,  it  was  called 
the  delinquent  directors'  clause.  In  the 
margin  it  is  called  **  Power  of  Court  to 
asseas  damages  against  delinquent  direc- 
tors and  officers.''  In  this  sense  this  is 
ft  delinquency,  undoubtedly,  for  a  com- 
pany to  declare  dividends  out  of  profits 
which  it  has  not  made,  and  being  bound 
to  pay  only  out  of  money  in  hand,  to 


borrow  money  for  the  purpose.  But  I 
am  of  opinion,  looking  at  the  wording 
of  this  section,  that  it  must  be  delin- 
quency towards  the  company  at  large. 
Now,  was  this  a  delinquency  or  impro- 
per act  towards  the  company?  That 
cannot  be,  because  it  was  the  declara- 
tion of  a  dividend  when  profits  had  not 
been  made,  in  which  every  shareholder 
equally  participated ;  therefore  no  share- 
holder can,  possibly,  in  this  case,  say 
that  Mr.  Wringer ^  as  managing  director, 
has  been  guilty ;  he  cannot  say  that 
towards  the  company  he  has  misapplied 
or  retained  in  his  own  hands,  or  b&» 
come  liable  or  accountable  for,  any 
moneys  of  the  company,  or  that  he  has 
been  guilty  of  any  misfeasance  or  breach 
of  trust,  within  the  words  of  this  section, 
towards  the  company  itself. 

But  it  is  said  that  this  section  gives 
the  power  either  to  a  contributory  or 
a  creditor.  No  doubt,  there  are  many 
cases  in  which,  although  there  has  been 
delinquency  towards  the  company,  the 
company  itself  may  not  feel  inclined  to 
take  advantage  of  it,  and  then  it  gives 
the  right  to  a  contributory  or  a  creditor. 
But  it  seems  to  me  that  before  the 
right  to  the  contributory  can  arise  it 
must  be  a  delinquency  towards  the 
company;  but,  if  the  company  itself 
be  a  participator  there  is  an  end  of  any 
right  to  apply  against  the  particular 
director  who  may  have  been  the  most 
active  in  taking  that  step. 

Then  is  there  any  instance  in  which 
a  creditor  can  complain  of  it  if  a  con- 
tributory cannot  ?  The  case  of  Cardiff 
Freaerved  Coal  and  Coke  Company  v. 
Norton  (Law  Rep.  2  Ch.  405)  was  one 
where  the  complaint  came  from  con- 
tributories.  I  think  Turquand  v.  ifar- 
thdU  (Law  Hep.  6  £q.  112)  was  a  bill 
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Mr.  Cattanf  Q.C.,  and  Mr.  Siggins^  for  the  Appellant: — 

The  declaration  of  the  dividend  was  both  in  violation  of  the 

BnmrosB'B    articles  and  delnsiye,  amounting  to  a  return  of  part  of  the  capital. 
Cask. 
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filed  by  shareholders.  ShipmaiC's  Case 
(before  Vioe-Chancellor  Oiffard^  on 
Dec.  7, 1868)  was  an  application  under 
this  section  by  the  Agra  and  Master^ 
man's  Bank  itself.  Why  was  that? 
Because  Mr.  Shipmanf  having  been  their 
manager,  had,  in  gross  violation  of  his 
duty,  used  the  money  of  the  company 
for  his  own  private  speculations,  and  had 
caused  losses  thereby,  and  therefore  it 
came  strictly  within  the  words  of  the 
section,  that  he  had  misapplied  or  re- 
tained in  his  own  hands  moneys  be- 
longing to  the  company;  and  accord- 
ingly, upon  the  application  of  the  com- 
pany, he  was  ordered  to  pay  the  money 
which  had  been  lost  by  his  conduct, 
amounting,  I  think,  to  more  than 
£30,000.  [His  Honour  also  referred  to 
the  observations  of  Lord  Justice  Turner 
in  In  re  Bank  cf  QibraUar  and  Malta 
(Law  Rep.  I  Ch.  74),  and  proceeded :— ] 
I  put  this  case  upon  the  broad  ground 
that  the  act  complained  of  being  one 
of  the  company  at  large,  the  individual 
director  or  manager  who  happens  to 
participate  in  it  cannot  be  made  liable 
under  this  section.  I  am,  therefore, 
compelled,  though  with  very  great  re- 
luctance, to  refuse  the  application  as 
far  as  regards  the  165th  section. 

Mr.  CoiUm  also  relied  upon  the  12th 
section,  and  he  said  that  this  was, 
within  the  meaning  of  the  12th  section, 
a  diminution  of  capital.  But,  looking 
at  the  terms  of  that  section,  I  think 
that  it  must  apply  to  a  formal  diminu- 
tion of  capital,  not  to  a  diminution 
of  capital  by  an  improper  declaration  of 
dividend ;  if  that  were  to  be  the  con- 
struction of  the  Act  there  is  hardly  a 
company  in  which  it  might  not  be 
argued  that  the  officers,  and  those  con- 


nected with  the  company,  had  impro- 
perly paid  out  of  the  capital  a  dividend. 
In  my  opinion,  the  12th  section  has  no 
application  to  a  case  like  the  present. 

Then  the  only  remaining  section  relied 
upon  is  the  101st,  and  that  section  is  in 
these  terms: — [His  Honour  read  the 
section  and  continued: — j  Now,  this 
appears  to  me  to  be  directed  to  the  case 
of  debtors  to  the  company  in  the  ordi- 
nary sense  of  the  word.  If  you  go 
through  the  ledger  you  find  A,  B^  C, 
and  D.,  and  so  forth,indebted  to  the  com- 
pany; the  aocoimt  being  settled,  the 
object  of  this  section  is  to  enable  the 
Court  to  make  a  summary  order  upon 
the  debtors  of  the  company,  in  the 
ordinary  sense  of  the  word,  to  pay  that 
debt.  But  I  cannot  see  that  it  can 
have  any  application  to  a  case  like  this, 
where  the  whole  thing  is  founded  upon 
a  breach  of  duty  in  making  a  dividend 
at  a  time  when  I  may  well  assume 
that  these  gentlemen  believed  them- 
selves justified  in  making  it,  but  which 
subsequent  events  shewed  they  were 
not  justified  in  doing,  and  when,  as 
men  of  prudence,  they  were  bound  to 
know  that  the  circumstances  did  not 
afford  any  justification  for  making  the 
dividend.  The  case  of  Evans  v.  dh 
vmtry  (8  D.  M.  &  G.  835),  will,  pro- 
bably, at  the  present  time,  be  applied  to 
such  a  case.  Evans  v.  Coventry  was 
decided  upon  bill,  it  was  not  decided 
upon  this  summary  application,  and  I 
think  I  am  fortified  in  the  oondunon 
at  which  I  arrive,  that  none  of  these 
sections  will  apply  to  the  case  now  be- 
fore me,  by  the  circumstance  that  there 
are  very  numerous  cases  which  have 
been  going  on  for  years  post,  in  which 
dividends  have  been  from  time  to  time 
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Table  A.  of  the  Companies  Ad,  1862^  which  was  adopted  by  the      L.  JJ. 
company,  forbids  payment  of  dividend  out  of  capital,  and  the  5th       1869 
clause  of  the  articles  is  still  further  restrictive,  providing  that  the    stbinobh's 
dividends  are  to  be  paid  out  of  "  profits  in  hand."    So  far  was  the       2^ 
company  from  having  profits  in  hand  that  they  were  obliged  to 
borrow  part  of  the  money  to  pay  the  dividend  from  the  Affra  and 
MastermavHB  Banh.    But  the  balance  could  not  be  called  profits 
in  any  sense  until  it  was  known  whether  the  cotton  in  the  Con- 
federate States  and  the  debt  of  the  Confederate  government  could 
ever  be  realized.    The  directors  were  not  justified  in  putting  a 
value  upon  what  they  could  not  realize,  and  which  it  was  very 
doubtful  whether  they  would  ever  be  able  to  realize.      At  all 
events,  the  value  put  upon  these  items  was  much  too  high.    No 
cotton  in  the  Confederate  States  or  liability  of  the  Confederate 
government  bore  such  a  high  price  *in  the  market  at  that  time  as 
was  put  upon  these  items  in  the  balance  sheet. 

If,  then,  this  dividend  was  improperly  paid  to  the  shareholders, 
this  Court  must  have  power  to  recover  it :  Evans  v.  Coventry  (1) ; 
Turquand  v.  Marshall  (2) ;  Keams  v.  Leaf  (3) ;  Madaren  v.  Stain- 
ion  (4) ;  MacdouffoJ  v.  Jersey  Imperial  Hotel  Company  (5) ;  Corry  y. 
Londonderry  and  EnnisJcillen  Railway  Company  (6).  It  is  noV. 
necessary  to  file  a  bill.  The  Court  can  give  complete  relief  in  the 
winding-up.  This  power  has  been  repeatedly  recognised :  In  re 
Cardiff  Coal  and  Coke  Company  (7) ;  Cardiff  Preserved  Coal  Com- 
pany V.  Norton  (8) ;  Shipmans  Case,  In  re  Affra  and  Masierman's 
Bank  (before  Vice-Chancellor  Oiffard,  on  Dec.  7,  1868);  In  re 
London  and  Provincial  Starch  Company  (before  Vice-C!hancellor 
JameSy  on  AprU  22, 1869).  There  is  a  remedy  under  the  101st 
section  of  the  Companies  Act,  1862 ;  but  if  not,  the  case  comes 
under  sect  165.    This  section  does  not  apply  only  to  a  breach  of. 


declared ;  but  this  is  the  first  time,  I  which  is  asked  for. 

believe  both  sides  agree,  in  which  an  (1)  8  D.  M.  t^  G.  835. 

applicatioQ  has  been  made  under  this  (2)  Law  Bep.  G  Eq.  112. 

summary  jurisdiction  for  a  return  of  (3)  1  H.  &  M.  681. 

the  dividend  so  paid.    I  am  reluctantly  (4)  3  D.  F.  &  J.  202. 

compelled  to  come  to  the  conclusion  (5)  2  U.  &  M.  528. 

that  none  of  the  sections  apply  to  the  (6)  29  Beav.  263. 

case,  and  I  am  therefore  unable,  in  this  (7)  11  W.  K.  1007. 

shape,  at  all  events,  to  make  the  order  (8)  Law  Pep.  2  Ch.  405. 

Vou  IV.  2E                                           1 
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L.  jj.  trust  of  which  the  shareholdenB  could  complain,  but  if  the  articles 
1869  are  yiolated  in  a  way  which  prejudices  the  creditors,  the  creditors 
&nnKGBB'8  ^^^i  haye  a  right  to  complain.  The  only  question  is,  whether  funds 
have  been  abstracted  from  the  coffers  of  the  company  which  ought 
to  be  brought  back  into  them. 

Mr.  Olasse,  Q.C.,  and  Mr.  H.  M.  Jackson,  for  Mr.  Stringer: — 

There  is  nothing  in  the  articles  to  render  this  dividend  improper. 
The  5th  clause  does  not  mean  that  the  directors  were  only  to  pay 
profits  out  of  money  at  their  bankers.  They  were  to  estimate  the 
profits  in  the  usual  mercantile  way,  that  is,  by  valuation  of  the 
assets  of  the  company.  This  was  done ;  there  was  no  concealment 
on  the  balance  sheet,  and  it  was  submitted  to  the  Agra  and  Master- 
mafCs  Bank,  who  understood  aU  the  circumstances,  and  would  not 
have  advanced  the  money  unless  the  balance  sheet  had  been 
lionestly  made.  And  yet  they  are  the  very  parties  who  are  now, 
through  the  official  liquidator,  complaining  of  it.  At  that  time 
the  prospects  of  the  Confederate  cause  and  the  security  of  the 
government  were  thought  good  by  most  mercantile  men,  and  it  is 
not  right  to  judge  of  the  fairness  of  the  transaction  by  the  result^ 
of  the  speculation. 

But  we  also  contend  that  the  summary  jurisdiction  of  this  Court 
under  the  Companies  Act,  1862,  does  not  apply  to  a  case  of  this 
kind,  where  there  is  no  breach  of  trust,  and  there  are  questions  of 
great  difficulty  to  be  tried ;  but  only  to  cases  where  the  facts  and 
equities  are  undisputed ;  In  re  Boyal  Hotel  Company  of  Great  Yar- 
mouth  (1) ;  In  re  State  Fire  Insurance  Company  (2). 

Mr.  Cotton,  in  reply. 

•Sir  C.  J.  Selwyn,  L.J. : — 

This  case  has  been  conveniently  divided  by  the  learned  Vice- 
Chancellor  into  two  separate  and  distinct  points.  He  says  in  his 
judgment:  "Being  on  the  first  part  entirely  with  the  applicant 
that  this  is  a  dividend  most  improperly  made,  and  a  return  of  one 
fourth  of  the  capital,  the  next  question  is,  have  I  power  under  the 
Act  of  Parliament  in  this  summary  manner  to  make  an  order  upon 

(1)  Law  Rep.  4  Eq.  244.  (2)  1  D.  J.  &  S.  634, 642. 
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the  shareholders,  and  Mr.  Stringer  iu  particular,  the  managing  L.JJ. 
director,  to  return  it  ?*'  I  think  it  is  conyenient  to  take  the  second  1S69 
of  those  two  questions  first,  for  it  is  a  question  involying  very  im**  Stbxkgkb's 
portant  considerations  with  respect  to  the  practice  of  the  Court,  ^^ 
and  it  is  also  one  of  very  general  application.  It  appears  that 
different  opinions  upon  it  have  been  entertained  by  different  Judges 
in  this  Court,  and,  under  those  circumstances,  it  appears  to  me  to 
be  the  duty  of  this  Appellate  Court  to  form  and  express  its  own 
opinion  as  speedily,  as  clearly,  and  as  decisively  as  possible  upon 
that  question.  This  is  a  question  which  has  been  agitated  more 
or  lestf  almost  ever  smce  the  passing  of  the  first  Winding-up  Act 
in  the  year  1848,  but  the  power  which  was  given  by  the  old 
Winding-up  Act  is  expressed  in  it  in  a  very  much  less  stringent 
and  comprehensive  form  than  the  clauses  which  appear  in  the  Act  of 
1862.  But  even  under  the  old  Winding-up  Act  this  summary  juris- 
diction was  very  frequently  and  usefully  exercised.  I  believe  that 
one  of  the  earliest  instances  of  its  exercise  was  in  the  case  of  the 
Madirid  and  Valencia  RaUwatj  Company  (1),  which  was  wound 
up  before  Master  Blunt,  and  where  very  large  sums  of  money  had 
Jbeen  misappropriated  by  the  directors  of  the  company,  and  in  the 
course  of  the  winding  up  of  the  company,  but  without  any  bill  being 
filed,  proceedings  were  taken  to  enforce  the  restitution  of  that 
money  by  the  directors,  and,  as  appears  by  the  report  of  the  case, 
some  of  those  proceedings  before  the-  Master  were  brought  before 
Lord  Justice  Kniglit  Bruce  when  Vice-Chancellor,  and  approved  of 
by  him.  Another  case,  which  came  before  another  Judge  of  great 
eminence.  Sir  James  Parker,  is  the  case  of  Carpenter  v.  Weiss  (2). 
In  that  case  the  directors  had  employed  moneys  belonging  to  the 
company  in  purchasing  the  shares  of  the  company.  There,  without 
bUl  filed,  proceedings  were  taken,  and  it  came  before  the  Master, 
who  was  then  the  Judge  of  first  instance,  for  the  purpose  of  recover- 
ing those  moneys.  The  Vice-Chancellor  says  in  his  judgment  (3) : 
*'  If  the  act  now  complained  of  had  been  done  by  these  gentlemen 
at  their  own  instance,  I  cannot  entertain  a  doubt  that  the  Master 
would  have  properly  charged  them  under  the  Act  on  the  present 
proceedings."    That  is,  upon  summary  proceedings  which  had  been 

(I)  15  Jur.  607.  (2)  6  De  G.  &  Sm.  402. 

(3)  5  Dc  G.  &  Sm.  414. 

2  i?  2  I 
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li.  jj.  instituted  without  any  bill.  He  goes  on,  however,  to  say,  "The 
1869  vice  of  the  Master's  order  lies  in  this,  that  it  assumes  that  the  five 
STBiKGBB'a  individuals  where  there  is  no  cheque  forthcoming,  or  three  of  them 
^^^  where  there  are  cheques,  are  the  parties  who,  as  between  the  per- 
sons signing  and  the  company,  are  solely  and  ultimately  chargeable 
with  the  moneys  misapplied/'  And  he  then  says  that  he  thinks 
there  was  that  which,  in  substance,  was  a  valid  objection  for  want 
of  parties.  That  case  appears  to  me  to  be  of  importance  in  two 
respects,  first,  as  shewing  the  clear  opinion  of  so  eminent  a  Judge 
as  Sir  James  Parker^  that  in  such  a  case  the  Master  had  jurisdiction 
without  any  bill  being  filed ;  and,  secondly,  that  in  those  summary 
proceedings  every  objection  is  just  as  open  to  the  person  sought  to 
be  charged  as  it  would  have  been  if  a  bill  had  been  filed.  I  need 
not  multiply  instances  of  the  exercise  of  this  summary  jurisdic- 
tion; another  is  found  in  In  re  Direct  East  and  West  Junction 
BaUway  Company ^  Ex  parte  Johnson  (1).  But  it  is  perfectly  true 
iliat  notwithstanding  those  proceedings  and  those  opinions  so 
expressed  by  several  Judges;,  a  doubt  as  to  the  propriety  or  the 
competency  of  the  Court  to  exercise  this  jurisdiction  was  very  fre- 
quently expressed  by  the  late  Lord  Justice  Turner.  The  matter 
very  seldom  came  before  him  without  his  taking  the  opportunity 
of  saying  that  in  his  judgment  such  proceedings  were,  if  not  un- 
lawful, at  all  events  inexpedient,  and  I  believe  that  it  was  in  con- 
sequence of  the  doubt  so  frequently  expressed  by  that  eminent 
Judge  that  the  clauses  were  introduced  into  the  subsequent  Act 
of  Parliament,  and  made  so  comprehensive  and  stringent  as  they 
now  are.  We  find  them  expressed  in  the  most  wide  and  general 
terms.  It  is  true  they  are  permissive,  but  the  proceedings  are  to 
be  taken  under  the  authority  of  the  Court.  They  are  to  be  taken 
by  the  official  liquidator,  who  is  the  officer  appointed  by  the  Court, 
under  the  advice  of  solicitors  appointed  with  the  sanction  of  the 
Courts  and  under  those  circumstances  I  think  it  may  be  assumed 
that  proceedings  so  instituted  would  be  properly  conducted,  that 
is  to  say,  that  they  would  be  so  conducted  as  to  afford  to  the  per- 
sons sought  to  be  charged  a  full  knowledge  of  all  the  points  of  the 
case  intended  to  be  brought  against  them,  and  would  give  to  them 
the  fullest  opportunity  of  defending  themselves  in  any  legitimate 
(1)  1  Jiir.  (N.S.)  913. 


VOL.  IV.]  CHANC3BBY  APPEALS.  485 

way ;  and  the  able  counsel  who  have  argued  this  case  on  behalf  of  L.  JJ. 
Mr.  Stringer  have  entirely  failed  (although  requested  by  the  Court  1869 
to  do  so)  to  point  out  any  substantial  difference  or  disadvantage  in  sr^f^'s 
the  position  in  which  the  present  Kespondent^  Mr.  Stringer,  stands  ^^ 
from  that  which  he  would  have  occupied  if  a  bill  had  been  filed 
containing  the  same  statements  as  those  found  in  the  affidavit  filed 
by  the  official  liquidator,  and  concluding  with  a  prayer  in  the 
precise  words  of  the  present  notice  of  motion.  The  summary  power 
which  has  been  given  by  the  recent  Act  of  Parliament  has  been 
very  frequently  exercised ;  and  in  a  case  before  the  Master  of  the 
Eolls,  the  Cardiff  Preserved  Coal  Company  v.  Norton  (1),  there  is 
■a  very  strong  expression  of  his  Lordship's  opinion  as  to  the  pro- 
priety of  such  proceedings,  for  he  there  says  (2) :  ''It  is  said  that 
the  shares  taken  by  them  in  exchange  from  the  Crown  Company 
belong  to  and  form  part  of  the  assets  of  the  Cardiff  Company,  If 
this  be  so,  the  proper  mode  of  getting  at  the  assets  of  the  com- 
pany in  the  hands  of  contributories  is  by  a  proceeding  in  the  Court 
in  which  the  company  is  being  wound  up."  That  was  in  the  Court 
of  Bankruptcy,  which,  under  the  peculiar  circumstances  of  that 
case,  was  the  Court  having  the  conduct  of  the  winding-up.  There- 
fore, that  amounts  fo  an  expression  of  opinion  by  the  Master  of  the 
Bolls  that  a  bill  was  not  the  proper  proceeding  in  such  a  case, 
but  a  proceeding  in  the  Court  of  Bankruptcy  under  the  winding-up. 
It  appears  that  this  power  has  been  very  recently  exercised,  par- 
ticularly in  Shipman's  Case,  which  came  before  the  Lord  Justice 
when  Yice-Chancellor,  and  still  more  recently  in  a  case  mentioned 
at  the  Bar,  the  London  and  Provincial  Starch  Company,  but  which 
has  not  yet  been  reported,  decided  by  Vice-Chancellor  James. 

Under  these  circumstances  it  appears  to  me  that  we  should  be 
doing  something  which  is  entirely  inconsistent  with  the  provisions 
9f  the  Act  of  Parliament,  so  general  as  they  are,  if  we  were  to 
introduce  any  such  qualification  as  that  said  to  Have  been  laid  down 
by  the  Master  of  the  Bolls  in  the  case  of  the  Boyal  Hotel  Company 
of  Oreat  YarmotUh  (3).  His  Lordship  is  there  reported  to  have 
said  (4),  "  Where  there  is  reaUy  a  question  to  be  tried,  then  I  do 
not  think  this  ItiSth  section  enables  you  to  dispose  of  it  in  this 

(1)  Law  Rep.  2  Eq.  658.  (3)  Law  Rep.  4  Eq.  244. 

(2;  Ibid.  663.  (4)  Ibid.  248. 
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L.  JJ.  way  ;*'and,  again  (1),  he  says,  the  Court  "  can  only  do  so  in  plain 
1869  and  straightforward  cases  where  there  is  no  point  of  law  to  be  deter- 
Shuhqxb's  mined.'*  Considering  the  great  accuracy  of  the  present  Law  Reporis, 
^^  one  is  very  much  disinclined  to  doubt  that  those  are  the  words  of  the 
Master  of  the  Bolls ;  otherwise,  having  regard'to  what  I  have  always 
understood  to  be  his  own  opinion  upon  this  subject,  and  to  his  own 
decision  in  the  case  to  which  I  have  referred  of  the  Cardiff  Pre- 
served Coal  Company  v.  Norton  (2),  I  could  not  help  thinking  that 
there  must  be  some  error  in  that  report.  However  that  may  be,  I 
feel  bound  to  say  that  I  do  not  think  there  is  to  be  found,  either  in 
the  words  of  the  present  Act  of  Parliament  or  in  the  conclusion 
which  is  justly  to  be  drawn  from  the  decisions  upon  this  subject,  any 
such  qualification  or  limitation  as  that  which  is  there  expressed  by 
his  Lordship ;  and  if  we  were  so  to  hold  in  all  these  cases  we  should 
be  inducing  the  person  against  whom  the  charge  is  made  to  en- 
deavour to  make  out  that  there  was  some  question  to  be  tried,  or 
that  the  matter  was  not  so  plain  or  straightforwaxd  as  it  was  repre- 
sented to  be ;  and  there  are  very  few  cases  indeed  in  which  some 
such  attempt  as  that  might  not  be  made  with  some  reasonable 
hope  of  success.  The  result  would  be  to  occasion  the  necessity 
for  a  double  mode  of  proceeding  and  unnecessary  expense  and 
delay. 

Applying,  then,  these  observations  to  the  present  case,  and 
assuming,  with  reference  to  this  part  of  the  case,  that  the  Vice- 
Chancellor  was  right  when  he  said  that  ^'  this  was  a  wholly  delusive 
and  improper  dividend — in  efiect,  a  return  of  one-fourth  of  the 
capital,  and  a  return  of  capital  in  violation  of  every  rule  of  pro- 
priety, a  return  of  capital  in  violation  of  the  general  provisions  of 
the  Act  that  dividends  are  not  to  be  declared  out  of  capital,  and, 
above  all,  an  extraordinary  violation  of  their  own  rule  which  pre- 
scribes that  they  are  not  to  pay  dividends  except  out  of  profits,* 
or,  as  it  is  more  concisely  put  in  another  passage  in  the  same  judg- 
ment, that  ^Hhis  is  a  dividend  most  improperly  made,  and  a  return 
of  one-fourth  of  the  capital " — under  those  circumstances,  has  this 
Court  jurisdiction  under  the  lOlst  and  165th  sections  of  this  Act 
to  order  the  return  of  money  so  improperly  paid  without  the 
necessity  of  having  a  bill  filed  ?  In  my  judgment,  there  is  no 
(1)  Law  Bep.  4  Eq.  249.  (2)  Law  Eep.  2  Ch.  405. 
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doubt  that  the  Court  has  that  power  under  either  of  these  Ii.JJ. 
sections;  for  under  the  101st  section,  under  the  circumstances  1869 
stated  by  the  Vice-Chancellor,  can  it  be  doubted  that  the  amount  STK^Gsa'a 
of  such  a  dividend  so  improperly  paid,  of  capital  so  improperly  ^^ 
expended,  would  be  "  a  sum  of  money  owing  from  the  contribu- 
tory "  who  receives  it  to  the  company  within  the  terms  of  that 
section  ?  If  so,  there  is  under  the  Act  of  Parliament  the  clearest 
authority  without  bill  filed  to  order  a  return  of  the  money  so 
receiTed  The  165th  section  is,  if  possible,  eyen  clearer.  That 
is,  in  particular,  the  section  which  was  framed  in  this  very  com- 
prehensive form  in  order  to  obviate  the  doubts  expressed  by  ' 
Lord  Justice  Turner.  [His  Lordship  read  the  section.]  There  is 
no  such  limitation  to  be  found  in  the  words  of  either  of  these  sec- 
tions as  is  reported  to  be  considered  as  included  in  them  by  the 
Master  of  the  Bolls  in  the  case  of  In  re  Royal  Hotel  Company  of 
Oreat  Yarmouth  (1) ;  but,  on  the  contrary,  the  Court  is  empowered 
to  examine  into  the  conduct  of  the  director,  and  that  necessarily 
implies  deciding  the  question  whether  he  has  been  guilty  of  any 
misfeasance  or  breach  of  trust,  and  therefore  there  would  be  a 
question  to  be  tried  in  every  such  case.  It  is  open  to  the  Court 
to  examine  into  his  conduct,  to  compel  him  to  repay  any  moneys 
so  misapplied,  or  to  contribute  such  sums  by  way  of  compensation 
as  the  Court  shall  think  fit.  It  appears  to  me  that  if  we  had 
now  to  draw  a  clause  in  the  widest  and  fullest  manner  it  would  be 
very  diflScult  to  conceive  anything  more  large  or  comprehensive 
than  the  words  of  the  165th  section.  Under  these  circumstances, 
it  appears  to  me  that  if  this  was  a  wholly  delusive  dividend,  and 
an  improper  return  of  capital,  this  money  so  received  by  the  ma- 
naging director  of  the  company  in  respect  of  that  delusive  and 
improper  dividend,  and  in  respect  of  that  improper  return  of 
capital,  would  be  a  sum  of  money  for  which  the  managing  director 
would  be  accountable,  and  which,  consequently,  ike  Court  mighty 
under  this  jurisdiction,  order  him  to  refund.  I  must  therefore 
entirely  differ,  though  most  respectfully,  from  the  conclusion  at 
which  the  learned  Yice-Chancellor  has  arrived  upon  this  part  of 
the  case,  and  I  consider  that  in  so  doing  I  am  acting  in  accord^ 
anee  with  a  long  series  of  authorities  in  this  Court. 
(1)  Law  Rep.  4  Eq.  244. 
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L.  JJ.  There  remains,  however,  the  question  npon  the  merits  of  this 

1869  case,  and  that  question  may  be  shortly  stated  thus : — Whether  the 
g„^^^»g  dividend  of  £25  per  cent,  which  was  declared  and  paid  by  the 
Case.  directors  in  this  case  is  to  be  considered,  as  the  learned  Vice- 
chancellor  has  considered  it,  so  wholly  delusive  and  improper,  or, 
in  substance,  such  a  return  of  capital,  as  to  justify  the  Court  in  any 
jurisdiction  in  making  Mr.  Stringer  pay  the  amount  of  £25  per 
cent,  on  the  nominal  value  of  the  shares  standing  in  his  name. 
Now,  I  quite  agree  with  the  argument  which  has  been  addressed 
to  us  on  behalf  of  the  ofiScial  liquidator  to  this  extent^  that  the 
Act  which  confers  on  these  companies  the  privilege  of  limited  lia- 
bility imposes  upon  them  at  the  same  time  certain  conditions  which 
they  are  bound  to  observe,  and  which  may  be  considered  as  the 
price  of  that  privilege;  and  if  it  is  made  to  appear  that  for 
the  purposes  of  fraud,  or  for  any  other  improper  motive,  a  com- 
pany has  declared  and  paid  a  wholly  delusive  and  improper  divi- 
dend, and  has  thereby  in  effect  taken  away  from  its  creditors  a 
portion  of  the  capital  which  was  available  for  the  debts  of  those 
creditors,  I  entertain  no  doubt  that  the  Court  would  have  fiill 
jurisdiction,  and  would  exercise  it  by  ordering  the  repayment  of 
the  money  so  improperly  paid.  But  in  the  present  case  we  have  to 
consider  whether  this  dividend  was,  in  truth,  a  dividend  declared 
under  such  circumstances.  I  think  that  (having  regard  to  the 
amount  of  the  balance)  we  may  dismiss  from  our  consideration 
some  of  the  minor  items  upon  which  considerable  discussion  has 
arisen.  The  substantial  question  in  the  case  depends  upon  the 
consideration  of  three  items  in  this  account.  Those  are,  first, 
the  ships  which  were  actually  lost ;  secondly,  the  debt  due  from 
the  Confederate  government ;  and,  thirdly,  the  cotton  which  was 
in  the  ConfedercUe  States  at  the  time  when  the  balance  sheet 
was  made  out.  It  is  very  material  to  observe  in  this  case  that 
no  fraud  on  the  shareholders  can  be,  or  is  attempted  to  be,  alleged 
in  argument,  because  in  this  case  a  full  and  fair  dividend  was 
declared,  and  was  paid,  or  intended  to  be  paid,  to  aU  the  share- 
holders equally  without  any  preference  or  priority.  Neither  was 
there  any  fraud  upon  the  public  intended  or  practised,  nor  even 
upon  that  part  of  the  public  who  might  be  expected  to  become 
purchasers  of  the  shares,  because  it  is  admitted  that  the  shares 
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of  this  company  were  not  sold  at  all,  but  were  held  from  the  L.  JJ. 
beginning  to  the  end  by  the  same  persons.  Neither  is  it,  I  1869 
think,  possible  to  say  with  justice  that  any  attempt  has  been  made  SrBnrasB'a 
in  this  case  to  commit  any  fraud  upon  the  creditors,  for  though  it 
appears  at  the  time  when  this  balance  sheet  was  made  out  that  a 
very  large  debt  was  owing  from  the  company  to  tbe  Affra  and 
Masterman's  Bank,  and  that  a  yery  large  debt  is  still  owing  to  that 
bank  from  the  company  now  being  wound  up,  it  does  not  appear 
(with  the  exception  of  one  claim  recently  made  by  a  creditor  at 
New  York)  that  there  are  now  any  other  debts  existing  at  all 
against  this  company.  The  singularity  of  this  case  is,  that  the 
balance  sheet  discloses  on  its  very  face,  when  it  first  begins  to 
deal  with  the  profit  and  loss,  the  names  of  the  four  ships  which 
had  been  lost.  So,  also,  with  respect  to  the  debt  due  from  the 
Confederate  goyemment.  The  experience  which  we  haye  un- 
fortunately had  in  this  Court  of  this  sort  of  statement  put  forth 
by  companies  shews  how  yery  easy  and  how  yery  common  it  is  to 
dissemble  in  their  balance  sheets,  and  instead  of  setting  forth  the 
real  truth  of  the  transactions  with  respect  to  their  assets,  debts, 
and  liabilities,  we  find  that  where  there  is  an  asset  of  a  doubtful 
character  it  is  mixed  up  with  others  that  are  good  in  such  a  man- 
ner  as  to  render  the  one  undistinguishable  from  the  others.  Here 
the  debt  owing  from  the  Confederate  goyemment  is  plainly  stated 
as  being  a  debt  owing  from  that  goyemment.  It  stands  by  itself, 
and  is  not  attempted  to  be  dissembled  or  cloaked  in  any  way.  In 
like  manner,  with  respect  to  the  third  item,  the  cotton  in  the  Con- 
federate  Staies,  nothing  would  haye  been  easier  than  to  mix  up  the 
cotton  in  the  Confederate  States  with  the  larger  amount  of  cotton 
which  appears  to  have  been  either  on  the  way  or  actually  in  Eng^ 
land ;  but  so  far  from  that  being  the  case,  an  amount  of  cotton  to 
the  extent  of  £17,000  is  plainly  stated  upon  the  face  of  this  balance 
sheet  as  being  cotton  in  the  ConfederoUe  States  as  distinguished 
from  cotton  in  England  or  on  the  way.  Then  this  balance  sheet 
containing  these  plain  and  fair  statements  is  actually  produced  to 
the  principal  creditors  of  the  company,  who  had  very  large  deal- 
ings with  the  company,  who  had  several  accounts  with  the  com- 
pany, who  had  advanced  them  money  generally  and  upon  special 
undertakings  and  securities,  and  who  had  the  fullest  knowledge  of 
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L.  JJ.      all  the  transactions  of  this  company.    It  was  prodaced  to  those 

1869       creditors  for  the  purpose  of  inducing  them  to  advance  a  still  larger 

SismGBB'B    SKtm ;  and  what  renders  this  matter  still  more  singular  is,  that  it 

^^       was  in  order  to  induce  tliem  to  lend  this  sum  for  the  express 

purpose  of  paying  this  dividend ;  so  that  this  application,  which  is 

substantially  an  application  made  at  the  instance  of  the  Agra  and 

Mastennan^s  Bank,  is  an  application  which  a^ks  the  Court  to  treat 

as  delusive  and  improper  that  dividend  which  was,  in  fact^  made 

and  paid  with  the  money  advanced  by  the  Agra  and  Mastermans 

Batik,  and  advanced  by  them  with  full  knowledge,  or  >vith  the 

means  of  knowledge,  of  all  the  transactions  of  the  company,  and 

which  was  money  advanced  for  the  very  purpose  of  paying  this 

dividend,  for  it  appears  that  a  new  account  was  opened  with  the 

bank,  intituled  *'  The  Dividend  Account" 

The  question  with  respect  to  the  dividend  is  mainly  rested  upon 
the  provisions  in  Table  A.  in  the  Companies  Act,  1862,  with  respect 
to  the  payment  of  dividends,  and  the  5th  article  of  this  company, 
which  qualifies  and  adds  to  the  rule  laid  down  in  Table  A.  The 
expression  in  Table  A.  is  in  the  negative  form,  "  That  no  dividends 
shall  be  payable  except  out  of  the  profits  arising  from  the  business 
of  the  company."  The  1st  clause  of  the  articles  provides  "  that 
all  the  articles  of  Table  A.  shall  be  deemed  to  be  incorporated 
with  and  to  apply  to  these  articles  and  the  said  company  as  near 
as  may  be  and  circumstances  will  permit^  except  as  hereinafter 
modified  or  altered."  Then  the  5th  clause  says,  ''That  the 
directors  shall  declare  a  dividend  on  the  subscribed  capital  of  the 
company  as  soon  and  as  often  as  the  profits  of  the  company  in 
hand  are  sufficient  for  payment  of  a  dividend  of  £5  per  cent  on 
such  capital,  subject  to  the  resolutions  of  a  general  meeting."  I 
agree  again  with  the  argument  which  was  adduced  by  the  official 
liquidator  to  this  extent,  that  if  it  could  be  shewn  that  this  divi- 
dend was  declared  in  fraud  either  of  the  negative  provisions  of 
Table  A.  (which  is  incorporated  with  the  articles  of  this  company) 
or  in  fraud  or  violation  of  the  provisions  of  their  own  articles,  so 
far  as  they  relate  to  the  creditors,  namely,  the  5ih  article,  it  would 
be  then  a  matter  which  this  C!ourt  would  be  competent  to  set  aside, 
and  all  moneys  paid  in  respect  of  such  dividend  ought  to  be  re- 
turned*   But  the  first  question  we  have  to  determine  is,  whether 
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the  conclusion  at  which  the  learned  Vice-Chancellor  arrived  with  L.  JJ. 
respect  to  this  matter  is  correct,  which  I  think  is  shortly  summed  1869 
up  by  him  in  his  judgment^  in  these  words :  "  It  was  obvious  to  all  Stbikghsb^s  ' 
the  world  that  the  consumption  of  life  and  property  in  the  war  ^^^^ 
was  such  that  it  must  necessarily  come  to  an  end  within  a  reason* 
able  time,  be  it  one,  two,  or  three  years,  and  the  company,  accord- 
ing to  my  judgment,  could  only  then  for  the  first  time  ascertain 
whether  its  operations  had  been  profitable  or  unprofitable."  Now 
if  the  learned  Vice-Chancellor  is  correct  in  that  view  of  the  case, 
it  puts  an  end  to  any  further  consideration  of  the  question 
with  respect  to  future  profits  or  profits  in  hand;  because  it  is 
obvious  that  according  to  that  view  of  the  case  there  could  be 
neither  profits  nor  profits  in  hand  until  the  termination  of  the  war, 
and  until  all  the  operations  had  been  concluded,  because  he  says 
until  that  time  it  could  not  be  ascertained  whether  the  operations 
of  the  company  had  been  profitable  or  unprofitable.  I  think,  in 
order  to  test  the  soundness  of  that  conclusion,  we  may  take,  for 
instance,  the  figures  which  appear  in  Mr.  Stringer^B  affidavit,  and 
assume  that  by  reason  of  the  successful  voyage  of  some  of  these 
ships  the  two  sums  mentioned  of  £82,000  and  £24,000,  making  in 
all  £56,000,  had  been  actually  realized  and  received  in  respect  of 
profit  upon  adventures  aQd  cargoes  actually  landed  and  sold,  and 
suppose  that  no  ship  had  been  lost  at  all,  still  the  whole  of  the 
ships  belonging  to  this  company  would  be  subject  to  the  very 
hazardous  adventure  in  which  they  were  engaged ;  they  had  cost 
more  than  £100,000,  and  they  were  liable  to  destruction  at  any 
time,  and,  according  to  the  Vice-Chancellor's  view,  until  the  war 
was  determined  and  the  safety  of  those  ships  was  ascertained,  it 
could  not  be  ascertained  whether  the  transactions  of  the  company 
had  been  profitable  or  unprofitable.  Therefore,  in  that  view  of  the 
case,  even  if  the  company  had  had  this  fium  of  £56,000  in  their 
hands  in  respect  of  realized  profits,  inasmuch  as  they  would  be 
subject  to  the  possible  loss  of  the  value  of  the  ships,  no  dividend 
could  be  paid  by  the  company.  Having  regard  to  the  provisions 
of  Table  A.  and  clause  5  of  the  articles,  which  contains  no  negative 
words  at  all,  in  my  judgment  the  company  would  have  been  per- 
fectly justified  at  that  time,  in  the  case  I  have  assumed,  in  declaring 
a  dividend  out  of  the  profits  so  received,  provided  that  they  had 
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L.  JJ.  put  a  fair — and  no  more  than  a  fair — value  upon  the  ships  and 
1869  the  assets  which  they  actually  had.  Taking  it  one  step  further, 
SvuNGSB*s  and  assuming  the  case  that  seyeral  of  the  ships  had  been  lost,  that 
the  company  was  bound  to  put  down,  as  they  did  put  down,  their 
proportion  of  that  loss  as  being  a  loss  upon  this  balance  sheets  the 
other  two-thirds  of  the  loss  were  to  be  covered  by  the  responsibility 
and  guarantee  of  the  Confederate  government,  and  according  to 
the  view  of  the  learned  Vice-Chancellor,  inasmuch  as  until  the 
end  of  the  war  the  value  of  that  guarantee  could  not  be  ascer- 
tained, no  dividend  could  be  declared.  I  confess  I  am  unable  to 
agree  with  that  view.  I  tliink  that  under  those  circumstances  the 
company  was  fully  justified  in  putting  a  value  on  the  ships  and  on 
the  Confederate  debt;  and  inasmuch  as  it  is  clear  that,  having 
regard  to  the  extremely  hazardous  nature  of  the  operations  in 
which  the  ships  were  engaged,  no  insurance  of  them  could  be 
effected,  the  valuation  of  the  ships  became  a  matter  of  mere 
estimate ;  and  inasmuch  as  with  respect  to  the  value  of  the  obli- 
gation on  the  part  of  the  Confederate  government,  there  could 
be  no  fixed  principle  on  which  it  could  be  valued — for  it  de- 
pended upon  the  views  which  different  persons  might  take,  and 
we  know  well  what  difierent  views  were  taken  by  very  eminent 
persons  with  respect  to  the  probable  conclusion  of  that  great 
struggle — I  think  the  company  was  justified  in  doing  that  which, 
in  truth,  is  done  in  almost  every  business,  namely,  taking  the  facts 
as  they  actually  stood,  and  forming  an  estimate  of  their  assets  as 
they  actually  existed,  and  then  drawing  a  balance  so  as  to  ascertain 
the  result  in  the  shape  of  profit  or  of  loss.  If,  indeed,  it  could  be 
shewn  that  that  estimate  had  been  made  in  any  fraudulent  way  with 
any  intention  or  purpose  of  deceiving  any  one,  or  that,  in  point 
of  fact,  anyone  was  deceived  by  it,  very  different  considerations 
would  arise.  I  have  already  shewn  that  no  fraud  was  intended  or 
attempted  against  either  the  shareholders,  or  the  public,  or  the 
creditors  of  the  company.  If  we  were  to  lay  down  as  a  i-ule  that 
there  must  be  actually  cash  in  hand,  or  at  the  bankers  of  the 
company,  to  the  full  amount  of  the  dividend  declared,  we  should 
be  laying  down  a  rule  which,  in  my  judgment,  would  be  inconsis- 
tent with  what  I  understand  and  believe  to  be  the  custom  of  all 
companies  of  this  description,  and  also  inconsistent  with  mercantile 
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usage,  and  we  should  be  laying  down  a  role  which  would  open  the       L.  JJ. 
door  to  and  encourage  a  very  great  amount  of  litigation,  because        1869 
there  are  very  few  dividends  indeed  which  would  not  be  open  to    STsmGwCa 
more  or  less  question  if  such  a  rule  as  that  were  laid  down.    I       ^'^'• 
think  that  in  the  absence  of  any  fraudulent  intent  as  against  the 
shareholders,  or  as  against  the  creditors  or  the  public,  the  Court  ought 
not  to  be  astute  in  searching  out  minute  errors  in  calculation,  in 
an  account  honestly  made  out  and  openly  declared ;  especially  as 
in  the  present  case,  where  the  account  was  submitted  to,  and  the 
dividend  consequent  upon  it  was  ratified,  by  the  general  meeting  so 
long  ago  as  1864,  long  before  the  winding  up  of  this  company,  and 
more  especially  where,  as  here,  that  account  is  now  attempted,  after 
that  lapse  of  time,  to  be  impeached  substantially  at  the  iusttmce  of 
persons  to  whom  all  the  items  of  the  account  were  fully  and  fairly 
made  known,  who  themselves  were  the  principal  actors  in,  and 
mainly  assisted  in  the  payment  of  the  very  dividend  they  now  seek 
to  impeach. 

I  think,  therefore,  for  these  reasons,  that  the  claim  originally 
made  against  Mr.  Stringer  fails  upon-  the  merits,  and  that  the 
application  which  was  made  in  the  Court  below  ought  to  have  been 
then,  and  must  be  now,  refused  with  costs,  and  I  think  also  that  the 
present  appeal  must  be  dismissed  with  costs.  That,  therefore,  will 
be  the  terms  of  our  order ;  but,  in  accordance  with  our  usual  prac- 
tice, we  shall  leave  to  the  decision  of  the  Vice-Chancellor  any 
question  which  may  arise  as  between  the  ofiScial  liquidator  and 
those  whom  he  represents  with  reference  to  the  costs  so  ordered  to 
be  paid  by  the  official  liquidator. 

Sir  G.  M.  Giffard,  L.J. : — 

If  I  could  have  concurred  in  the  view  which  the  Vice-Chan- 
cellor has  taken  of  the  construction  of  the  articles  of  associa- 
tion, and  with  the  conclusion  at  which  he  has  arrived, — namely, 
that  what  has  been  done  in  this  case  amounts  to  a  return  of 
capital,  I  should  not  have  hesitated  to  say  that  the  Court  had 
clear  jurisdiction,  not  only  under  the  101st  section  against  any  con- 
tributory, but  under  the  165th  section  as  against  any  director.  I 
think  that  those  clauses  were  introduced  in  order  that  by  means  of 
proceedings  under  the  Act,  without  any  double  process  or  double 
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L.  JJ.  set  of  proceedings^  complete  jastice  might  be  done  between  the 
1869  parties,  and  a  complete  winding-up  effected;  and  I  think  the 
STBnroER's  instances  are  rare  in  which  the  jurisdiction  ought  not  to  be  ex- 
2ff^  ercised.  No  doubt  there  are  some  cases  ^(as  for  instance,  where 
you  have  parties  concerned .  some  of  whom  are  not  amenable  to 
the  jurisdiction  of  winding  up,  and  it  is  not  right  and  just  to 
have  a  piecemeal  litigation)  when  it  is  proper  that  a  bill  should 
be  filed.  There  may  also  be  some  very  rare  instances  where  it  may 
be  necessary  to  have  the  facts  stated  upon  the  record,  but  where- 
eTer  upon  notice  of  motion,  and  upon  affidavit,  and  due  examina- 
tion of  witnesses,  you  can  properly  arrive  at  a  conclusion,  I  can  see 
no  reason  whatever  why  a  bill  should  be  filed.  It  only  adds  to 
the  expense, — upon  notice  of  motion,  and  affidavits,  and  exami- 
nation of  witnesses  complete  justice  can  be  done — ^the  evidence 
can  be  taken  under  the  winding-up  just  in  as  many  ways  as  it  can 
be  taken  upon  bill  filed ;  and,  what  is  more  important^  there  are 
the  same  means  of  hearing  in  the  Court  below,  and  the  same  means 
of  appeal  to  this  Court  and  to  the  House  of  Lords.  Therefore,  I 
can  see  no  reason  why  any  narrow  construction  should  be  put  upon 
the  Act,  and  I  think  it  would  be  to  the  disadvantage  of  the  public 
that  a  narrow  construction  should  be  put  upon  it. 

Now,  with  regard  to  this  case,  the  first  important  matter  that  we 
have  to  consider  is  the  effect  of  these  articles  of  association,  and 
I  quite  agree  that  if  the  effect  of  these  articles  was  that  you  could 
have  no  division  of  dividends  until  all  the  transactions  were  wound 
up,  that  you  could  have  no  legal  dividend  except  out  of  what  is 
termed  profits  in  hand,  there  might  be  a  great  deal  to  be  said  in 
this  case  r  but  if  we  look  at  the  articles  of  association  as  compared 
with  Table  A.,  it  is  clearly  manifest  that  the  articles  of  association 
amount  to  nothing  of  the  kind.  [His  Lordship  then  referred  to 
the  provisions  in  Table  A.,  and  in  the  articles  of  association,  which 
have  been  before  mentioned,  and  continued : — ]  I  have  no  hesitation 
in  saying — especially  if  you  compare  the  word  **  may"  in  Table  A., 
and  the  word  ''shall"  in  the  5th  clause,  and  consider  that  there  are 
negative  words  in  Table  A.,  and  that  there  are  none  in  this  clause — 
that  this  clause  was  intended  simply  to  have  this  effect^  and  no 
other,  viz.,  that  when  the  directors  had  in  their  hands  profits  they 
should  not  be  able  to  set  them  aside  fbr  a  contingency  fund,  and 
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that  they  should  then,  at  all  eyents,  he  compellahle  to  make  a       L.  JJ. 
di?idend.     It  did  not  prevent  their  makmg  a  dividend;  but  I        1869 
agree,  it  must  be  out  of  profits,  although  those  profits  were  not   stiu^b's 
profits  in  hand.  ^ame. 

Then,  when  w6  come  to  the  facts  themselves — 1  will  not  again 
go  through  them^  for  they  have  been  considered  at  very  con- 
siderable length,  not  only  in  argument,  but  also  by  my  learned 
brother — it  was  not  argued  or  suggested,  nor  could  it  be  argued 
or  suggested,  that  it  was  intended  that  this  things  though  in 
terms  a  dividend,  should  cover  what  was  not  really  a  dividend 
transaction.  The  mode  in  which  the  matter  was  done  was  fair 
enough.  The  books  were  put  into  the  hands  of  an  accountant, 
calculations  were  made,  and  a  certain  conclusion  was  ^arrived 
at*  True  it  is,  no  doubt,  that  these  proceedings  were  full  of 
risk ;  but  although,  on  the  one  hand,  there  might  be  a  great  loss 
everyone  knows  that  whenever  there  was  a  success  the  profits 
were  something  very  enormous,  and  upon  the  balance  sheets  as 
taken  from  the  books  it  did  appear  that  there  was  a  profit  of 
£42,000,  and  it  was  proposed  out  of  that  to  divide  somewhere 
about  £28,000,  the  profits,  I  agree,  not  being  profits  in  hand. 
The  fault  that  is  found  with  that  is,  that  the  estimate  was  an 
erroneous  estimate ;  that  too  sanguine  a  view  was  taken  of  the 
prospects  of  success ;  and  that  there  ought  to  have  been  a  very 
much  less  sum  put  upon  the  face  of  this  balance  sheet  as  assets 
than  really  was  put  there.  But  I  do  not  think  that  anyone  can 
say  it  was  not  at  this  date  possible  for  honest  persons  carrying 
on  this  trade,  entertaining  the  view  which  they  did  entertain  as  to 
their  prospects,  honestly  to  make  out  such  a  balance  «sheet  as 
this,  and  honestly  to  believe  that  those  were  profits  fairly  divisible 
between  them.  As  I  have  said  before,  this  was  not  done  in  any 
underhand  manner ;  the  whole  thing  was  patent  and  open ;  it  was 
known,  or  capable  of  being  known,  by  every  shareholder,  and  if 
the  directors  of  the  Agra  and  Masterman^s  Bank  did  not  know  any- 
thing about  it,  they  neglected  their  duty,  and  behaved  most  shame- 
fully to  their  own  shareholders  whose  money  they  lent;  for  the 
balance  sheet  was  put  in  their  hands,  and  they  had  accounts  of 
every  description,  and  they  must  have  known  perfectly  well  that 
it  was  neither  more  or  less  than  a  blockade-running  company ; 
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L.  JJ.  the  very  nature  of  the  accounts  shewed  it ;  and  so  far  from  there 
1869  being  any  concealment^  the  balance  sheet  itself  was  put  into 
STBiK^'a  the  hands  of  the  auditors,  and  no  person  who  knew  what  tho 
^^^  business  of  the  company  was  could  look  through  that  balance 
sheet  without  seeing  at  once  that  the  full  value  was  put  upon 
the  Confederate  government  debt,  and  that  the'  four  ships  had 
been  lost,  and  without  knowing  at  once  that  if  things  turned  out 
adversely  that  which  wa»  profit  might,  from  subsequent  events, 
become  a  great  loss.  Again,  this  dividend  was  declared  in  May,  1864, 
and  was  actually  paid  in  June,  1864,  and  I  cannot  forget  that  it 
was  actually  paid  by  the  Agra  and  Mastermans  Bank,  who  not 
only  advanced  the  money,  knowing  the  affairs  of  the  company, 
but  who  paid  the  dividends  through  the  medium  of  cheques 
drawn  upon  them  by  the  shareholders.  I  think  it  would  be  a  gross 
injustice  if  at  this  distance  of  time,  when  a  dividend  has  been 
made  and  paid  in  this  way  so  long  ago  as  the  year  1864,  because 
things  turn  out  adversely  afterwards,  and  the  company  is  wound 
up  in  1867  at  the  instance  of  a  creditor,  such  a  dividend  should 
be  repaid.  I  quite  agree  when  there  has  been  what  can  bo 
termed  fairly  a  misappropriation  of  assets  as  against  a  creditor, 
that  creditor  has  a  right  in  tho  winding-up  to  have  those  assets 
recouped ;  but  I  cannot  think  that  such  a  dividend  as  this  was 
in  any  sense  a  misappropriation  as  against  either  the  Agra  and 
Masterman^B  Bank  or  any  other  creditors,  or  that  it  was  in  any 
sense  delusive,  or  in  any  sense  a  fraudulent  transaction,  or  that 
it  was  any  other  transaction  than  this,  viz.,  that  mercantile  men 
who  were  engaged  in  adventures  which  might  result  in  very 
great  or  even  total  loss,  and  which  might  also  result  in  very  great 
profit,  took  a  sanguine  view  of  what  the  value  of  the  assets  was, 
looking  at  what  at  that  date  was  the  actual  profit  made,  and 
acted  upon  that  londjide,  not  intending  to  defraud  in  any  way  any 
person  whatever. 

Therefore,  I  am  of  opinion  that  this  appeal  must  be  dismissed 
with  costs. 

Solicitors  for  the  Appellants  i^^^Messrs.  Ashurst,  Morris,  &  Co. 
Solicitors  for  the    Respondent:   Messrs.    Uptons,  Johnson,  (0 
Upton. 
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In  re  ESTATES  INVESTMENT  COMPANY.  l.  Jj. 

PAWLFS  CASE.  l^ 

April  IC. 
Company — Windinfjrup — Contributory — Finndident  Prospectus — Ladies,  — 

Eleven  shareholders  of  a  company  repudiated  their  shares,  and  refused  to 
pay  the  calls  thereon,  on  the  ground  that  they  had  been  induced  to  become 
shareholders  by  fraudulent  misrepresentations  in  the  prospectus  of  the  com- 
j»any.  One  of  the  eleven,  acting  in  conjunction  with  the  other  ten,  filed  a 
bill  to  be  relieved  from  his  shares ;  and  it  was  agreed  between  the  solicitors 
of  the  company  and  the  ten  that  they  should  not  be  prejudiced  by  their  not 
taking  proceedings  pending  the  suit.  A  decree  was  made  in  favour  of  the 
Plaintiff  in  the  suit,  and  was  affirmed  on  appeal.  Pending  the  appeal,  and 
while  the  names  of  the  ten  remained  on  the  register  of  shareholders,  the  com- 
pany was  ordered  to  be  wound  up : — 

Held,  in  the  case  of  one  of  the  ten,  that  he  was  not  liable  as  a  oontributoiy 
of  the  company. 

The  order  of  the  Master  of  the  Kolls  affirmed. 

1  HIS  was  an  appeal  from  an  order  made  by  the  Master  of  the 
EoUb  in  the  winding  up  of  the  Estates  Investment  Company,  Limited. 
The  company  was  duly  registered  imder  the  Companies  Act,  1862, 
on  the  15th  of  February,  1865.  In  May  following  the  prospectus 
of  the  company  was  issued.  On  the  15th  of  that  month  Henry 
Pawie  applied  for  sixty  shares  in  the  company,  and  paid  the  usual 
deposit  on  such  application.  On  the  23rd  of  May  sixty  shares 
were  allotted  to  him,  and  his  name  was  entered  in  the  register 
of  shareholders.  In  June,  1865,  Paiole  discovered  what  he  alleged 
to  be  fraudulent  misrepresentations  in  the  prospectus,  and  there- 
upon he  repudiated  the  shares.  In  the  same  month  the  company 
commenced  actions  against  Paide  and  eighteen  other  shareholders 
(one  of  whom  was  /.  B.  Boss)  for  the  recovery  of  calls  payable  on 
the  allotment  of  the  shares.  Early  in  July,  1865,  Boss  instituted 
a  suit  of  Boss  v.  Estates  Investment  Company  for  the  purpose  of 
setting  aside  the  allotment  of  shares  to  him,  and  restraining  the 
action  by  the  company  against  him.  In  instituting  this  suit,  Boss 
acted  in  conjunction  with  Pawle  and  at  least  nine  of  the  other  share- 
holders against  whom  actions  had  been  brought,  and  who  had 
formed  themselves  into  a  committee  of  ^^  dissentient  allottees/'  and 
who  employed  the  same  solicitor,  and  contributed  to  the  payment 
Veil.  IV.  2S  1 
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L.  JJ.      of  the  costs  of  the  suit.     On  the  25th  of  July,  1865,  an  order  was 

18C9       made  by  Mr.  fiaron  Martin  in  eleven  of  the  actions  against  share- 

Pawlb^ase.  lioWers  (including  those  against  Boss  and  Pawle)  staying  prooeed- 

ings  in  all  the  actions,  except  that  against  RosSy  until  the  action 

against  him  should  be  tried. 

On  the  22nd  of  December,  1865,  the  solicitor  for  JSoss,  Pa/wle^ 
and  the  other  shareholders,  wrote  to  the  solicitors  of  the  company  as 
follows :  **  With  reference  to  the  case  of  the  allottees  other  than 
Mr.  jBoss,  shall  we  understand  that  I  need  not  take  separate  pro- 
ceedings in  each  case,  but  that  pending  Mr.  Bon's  suit  the  other 
allottees  shall  not  be  prejudiced  by  not  taking  proceedings  in  each 
individual  case?"  The  solicitor  of  the  company  replied  on  the 
23rd  of  December  as  follows :  "  It  is  understood  that  your  clients, 
the  other  allottees,  are  not  to  be  prejudiced  by  their  not  taking 
proceedings  pending  the  decision  in  Boss's  Case." 

On  the  20th  of  November,  1866,  Vice-Chancellor  Wood  made  a 
decree  in  favour  of  the  Plaintiff  in  Boss  v.  Estates  Investment  Com- 
pany  (1).  On  the  23rd  of  November  the  solicitor  of  the  share- 
holders who  acted  along  with  Boss  wrote  the  company's  solicitors 
as  follows :  "  Will  you  be  good  enough  to  inform  me  whether  you 
will  accord  to  my  clients  other  than  Mr.  Boss  the  same  result  that 
has  been  obtained  by  Mr.  Boss  in  his  suit  without  the  necessity  of 
separate  proceedings  in  each  case  ?"  On  the  same  day  the  com- 
pany's solicitors  replied : — 

**Boss  V.  Estates  Investment  Company. 
"  Dear  Sirs, 

"  We  are  instructed  to  appeal  against  the  decision  of  the 
Vice-Chancellor  in  this  case.  Until  the  result  of  the  appeal  be 
known  we  cannot,  therefore,  furnish  you  with  the  information  for 
which  you  ask." 

On  the  26th  they  also  wrote :  **  We  omitted  to  add  to  our  letter 
of  the  23rd  instant  that>  of  course,  the  directors  will  not  proceed 
with  any  of  the  actions  against  your  clients  pending  the  appeal  in 
Boss's  Case." 

On  the  16th  of  March,  1867,  an  order  for  winding  up  the  com- 
pany compulsorily  was  made  on  the  Petition  of  the  secretary  of 

the  company, 

(1)  Law  Rep.  3  Eq.  122, 
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On  tlie  20th  of  July,  1868,  the  decree  of  Vice-Chancellor  Wood       L.  JJ. 
was  affirmed  by  the  Lord  Chancellor  (1).  I8e9 

No  proceedings  were  ever  taken  by  Pawls  to  have  his  name  pawmTca« 

removed  from  the  register  of  shareholders,  and  the  qnestion  on       

this  adjourned  summons  was  whether  he  should  be  settled  on  the 
list  of  contributories.  It  was  admitted  that  if  he  had  filed  a  bill 
against  the  company  before  the  commencement  of  the  winding-up, 
he  would  have  had  the  same  title  to  be  relieved  from  Us  shares  as 
Bo83  had. 

Under  these  circumstances  the  Master  of  the  Bolls  was  of  opinion 
that  Pauleys  name  ought  to  be  removed  from  the  list  of  contribu- 
tories, and  the  official  liquidator  appealed  from  this  decision. 

Mr.  Boxburghy  Q.C.,  and  Mr.  Eiggins  (Mr.  Souihgate,  Q.C,,  with 
them),  for  the  Appellant : — 

We  contend,  in  the  first  place,  that  there  was  no  agreement  bind- 
ing the  company  to  submit  to  the  result  of  Bosses  suit,  for  there  is 
nothing  to  shew  that  the  letters  were  authorized  by  the  company. 
Inthe  second  place  there  was  no  mutuality  in  the  arrangement,  for 
if  the  affairs  of  the  company  turned  out  prosperously,  there  was 
nothing  to  prevent  Pawle  from  insisting  on  his  shares.  But,  even 
if  there  was  an  agreement  binding  the  company,  the  creditors  are  not 
bound  by  it.  Pawh  ought  to  have  applied  to  the  Court  as  soon  as 
the  Vice-Chancellor's  order  had  been  pronounced  in  November, 
1866 ;  but  instead  of  that  he  allowed  three  months  to  elapse  with- 
out taking  any  steps.  He  is,  therefore,  barred  by  his  laches :  In  re 
Clevdand  Iron  Company^  Ex  parte  Stevenson  (2).  The  principle  of 
In  re  Beese  Biver  Silver  Mining  Company ^  Smith's  Case  (3),  does 
not  apply,  and  the  case  is  governed  by  Oakes  v.  Turquand  (4). 

Mr.  Jessel,  Q.C.,  Mr.  Swanston,  Q.C.,  and  Mr.  Everitt,  for  Pewfo, 
were  not  called  on. 

Sir  C.  J.  Sblwyn,  L.J. : — 

We  do  not  think  it  necessary  to  trouble  the  Counsel  for  the 
Bespondent  in  this  case,  for  we  have  come  to  the  conclusion  that 
the  decision  of  the  Master  of  the  Bolls  was  correct. 

(1)  Law  Rep.  3  Ch.  682.  (3)  Law  Rep.  2  Ch.  604 ;  4  H.  L.  64. 

(2)  16  W.  B.  95.  (4)  Ibid.  2  H.  L.  825. 

2S2  1 
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L.  JJ.  Upon  the  part  of  the  Appellants,  reliance  has  been  placed 

1869  mainly  upon  the  authority  of  the  case  of  Oakes  y.  Turquand  (1), 
Paitls's  Case,  decided  in  the  House  of  Lords.  As  I  have  frequently  had  occasion 
""^  to  say,  I  not  only  feel  myself  entirely  bound  by  that  case  as  being 
a  decision  of  the  Supreme  Court  of  Appeal,  but  also,  if  I  may 
respectfully  say  so,  I  entirely  and  most  cordially  agree  in  the 
principles  of  that  decision,  and  am  not  in  the  least  degree  disposed 
to  extend  any  of  the  exceptions  which  may  have  been  introduced 
to  what  was  decided  in  that  case.  But,  on  the  other  hand,  it  has 
been  clearly  established  that  where  persons  have  been  induced  by 
fraud  to  take  shares  in  a  company  and  have,  immediately  upon 
the  discoyery  of  that  fraud,  or  within  a  reasonable  time  afterwards, 
repudiated  the  shares,  entirely  dissolving,  so  far  as  they  could,  all 
connection  with  the  company,  and  have  taken  proceedings  to  have 
their  names  removed  from  the  list  of  shareholders — in  that  case, 
although  a  decree  may  not  have  been  actually  obtained  for  the 
removal  of  their  names  from  the  list  at  the  date  of  the  winding- 
up  order,  still  if  such  proceedings  have  been  taken,  and  have  been 
actively  prosecuted,  and  an  order  has  been  obtained,  though  not 
amounting  to  a  final  decision  or  decree,  upon  those  proceedings, 
the  persons  who  are  so  situated  are  entitled  to  be  removed  from 
the  list  of  contributories.  Then,  assuming  that  to  be  so,  the 
question  is,  whether  in  a  case  of  that  kind,  it  is  to  be  laid  down 
as  a  general  proposition,  as  has  been  contended  on  behalf  of  the 
Appellant  in  this  case,  that  there  must  be  a  separate  proceeding 
by  each  one  of  the  persons  who  are  in  that  position,  so  that  they 
must  each  and  all  of  them  be  Plaintiffs  in  a  proceeding  in  this 
Courts  or  must  make  an  application  under  the  35th  section  of  the 
CompcmieB  Ad,  in  order  to  obtain  the  removal  of  their  names 
from  the  list  of  contributories?  In  my  judgment  it  would  be 
contrary  to  all  the  principles  upon  which  this  Court  has  always 
acted,  to  hold  that  there  was  any  necessity  for  any  such  multitu* 
dinous  proceedipgs,  or  for  any  such  vexatious  accumulation  of  costs 
as  would  be  the  result  of  adopting  that  view  of  the  case.  Of  course 
it  is  open  to  the  company,  and  especially  to  the  creditors  of  the 
company,  to  contend,  as  has  been  contended  in  this  case,  that  a 
mere  lying  by  and  professing  to  join  in  proceedings  without  taking 
(1)  Law  Kep.  2  H.  L.  325. 
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any  active  part,  while  it  remains  open  to  the  person  so  professing       l.  JJ. 
to  join  to  adopt  a  contrary  course  at  a  subsequent  time,  would  not        i869 
be  a  conclusiye  proceeding,  and  would  not  be  binding  upon  him  or  pawle^ase. 

the  creditors.    In  that  I  entirely  concur.     If  it  could  be  shewn       

that  Mr.  Fawle  had  reserved  to  himself  any  such  liberty,  and  that 
it  was  open  to  him  to  take  an  opposite  course  to  that  which  he  had 
taken,  or  that  he  had  not  been  properly  and  lonafde  a  party  to 
the  proceedings  which  were  taken,  then  I  should  have  been  of 
opinion  that  the  decision  of  OaJces  v.  Turquand  was  applicable  to 
the  case.    But  here  no  such  case  is  established. 

[His  Lordship  then  referred  to  the  facts  as  stated  above,  and 
continued : — ] 

The  question  which  we  have  to  consider  is,  whether  under  those 
circumstances,  having  regard  to  the  order  which  had  been  made 
by  Mr.  Baron  Martin,  having  regard  to  the  proceedings  in  Mr. 
Bosses  suit,  and  the  decree  obtained  in  Boss's  suit,  and  having 
regard  also  to  the  correspondence,  it  would  have  been  a  proper  pro- 
ceeding on  the  part  of  Mr.  Pawle  to  have  filed  a  separate  bill.  In 
my  judgment,  it  would  have  been  most  improper  and  vexatious. 
The  reason  of  his  conduct  was  public  and  patent  to  all  the  world, 
because  there  was  the  order  of  Mr.  Baron  Martin  coupling  the 
action  against  Mr.  Boss  with  that  against  Mr.  Pawle  and  other 
actions,  and  there  was  no  fraud,  concealment,  or  reticence  upon  the 
subject^  but  the  whole  thing  was  done  openly  and  candidly  for  the 
very  object  of  preventing  an  unnecessary  multiplicity  of  suits  and 
a  great  accumulation  of  costs. 

Under  those  circumstances,  I  think  that  the  principle  established 
in  the  case  of  In  re  Beese  Biver,  Silver  Mining  Company^  SmUKs 
Case  (1)  applies  to  this  case,  and  it  must  be  held  that  there  has 
been  no  negligence  or  laches  on  the  part  of  Mr.  JPaAioU,  but  that  he 
from  the  first,  as  soon  as  he  discovered  that  there  was  fraud,  repu- 
diated these  shares,  that  he  has  done  nothing  which  is  inconsistent 
with  that  proceeding,  and  that  although  he  has  not  himself  either 
moved  to  have  his  name  removed  from  the  list  of  contributories, 
or  filed  a  bill,  yet  he  has  substantially  made  himself  a  party  to  the 
proceedings  taken  by  Mr.  Boss,  though  nominally  in  his  name 
only,  still  substantially  and  in  effect  for  the  benefit  of  Mr.  Pawle 
(1)  Law  Rep.  2  Ch.  C04 ;  4  U.  L.  64. 
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L.  JJ.      and  others^  and  that,  consequentlyy  Mr.  PawU  is  entitled  now  to 

1869       say  that  his  name  should  not  be  upon  the  list  of  contributories. 

Pawle'bCase.  For  these  reasons  I  agree  with  the  decision  at  which  the  Master  of 

"^       the  Bolls  has  arrived^  and  I  think  that  this  appeal  motion  must  be 

refused  with  costs. 

Sib  G.  M.  Giffard,  L.J. : — 

The  question  upon  this  appeal  is  whether  this  case  comes  within 
the  principle  of  the  case  of  In  re  Reese  Biver  Silver  Mining  Com- 
pany (1).  Now^  in  that  case  there  was  fraud,  and  there  was  repu- 
diation, and  there  were  substantial  proceedings  for  the  purpose  of 
asserting  and  enforcing  the  consequences  of  that  repudiation.  In 
this  case  also  there  was  fraud,  and  there  was  repudiation,  and  the 
only  distinction  between  the  two  cases  is  this,  that  in  this  case 
there  was  a  suit,  not  by  Mr.  Pou^,  but  by  Mr.  Boss,  for  the  pur- 
pose of  enforcing  the  consequences  of  Mr.  Bosses  repudiation,  and 
on  the  part  of  Mr.  Patole  there  was  a  correspondence  between  a 
solicitor  acting  on  his  behalf  and  the  solicitors  of  the  directors, 
that  correspondence  following  on  proceedings  in  actions  at  law, 
in  which  proceedings  Mr.  Bosses  action  was  left  to  go  on,  but  Mr. 
Paide's  action  and  a  number  of  other  actions  were  stayed  in  order 
that  all  those  actions  might  abide  the  result  of  Bos^s  action.  I 
can  have  no  hesitation  in  saying  that  this  case  comes  distinctly 
within  the  principle  of  that  of  the  Beese  Biver  Stiver  Mining  Com" 
pony.  Although  Mi*.  Pawle  was  not  actually  the  Plaintiff,  that 
had  taken  place  which  was  equivalent  to  his  being  the  Plaintiff; 
and  if  we  were  to  hold  the  contrary,  the  result  would  be,  that  in  a 
case  of  this  kind  you  would  have,  perhaps,  five  hundred  suits 
when,  for  all  practical  purposes,  one  suit  would  be  quite  su£Scient. 
I  am  therefore  clearly  of  opinion  that  the  decision  of  the  Master 
of  the  Bolls  was  right,  and  that  this  appeal  should  be  dismissed 
with  costs. 

Solicitors  for  the  Official  Liquidator :  Messi-s.  Bait  dt  Son. 
Solicitor  for  Mr.  Pawle :  Mr.  H.  Harris. 

(1)  Law  Rep.  2  Ch.  604  ;  4  H.  L.  G4. 
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In  re  LONDON  AND  COUNTY  GENEBAL  AGENCY  L.  w. 

ASSOCIATION.  1869 

HARE'S  CASE.  F«6^10. 

Company — Contributory — Void  Amalgamation — Bepudiation  of  Shares — Suit 
to  set  aside  Amalgamation, 

An  agreement  was  entered  into  between  company  A.  and  company  C  for 
amalgamation,  on  the  terms  that  company  A,  should  purchase  the  assets  of 
company  C,^  and  give  the  shareholders  of  company  C,  equivalent  sharos  in 
company  A^  and  that  company  C,  should  be  wound  up  voluntarily.  On  the 
footing  of  this  amalgamation^  H.^  who  was  a  shareholder  in  company  C, 
applied  for  shares  in  company  A,  which  were  allotted  to  him^  and  his  name 
was  placed  on  the  register  accordingly.  Shortly  afterwards,  J91,  and  several 
other  shareholders  repudiated  their  shares  in  company  A.  on  the  ground  that 
company  C,  had  no  power  to  amalgamate  with  another  company,  and  that 
there  had  been  misrepresentations  in  the  circular.  The  repudiatmg  share- 
holders acted  by  the  same  solicitor,  and  one  of  them,  F,^  shortly  afterwards 
filed  a  bill  to  set  aside  that  amalgamation,  and  presented  a  Petition  to  wind 
up  company  C.  A  compromise  was  subsequently  made  of  the  suit  on  the 
terms  that  the  amalgamation  should  be  rescinded  and  the  names  of  the 
repudiating  shareholders  should  be  removed  from  the  register  of  company  A, 
This  was  agreed  to  by  both  companies  and  sanctioned  by  the  Judge,  but  the 
name  of  H,  still  remained  on  the  register  of  company  A.,  and  that  company 
was  also  soon  afterwards  wound  up.  The  agreement  for  compromise  was 
signed  by  the  solicitor  acting  for  the  repudiating  shareholders,  who  was  also 
the  solicitor  in  F*s  suit,  but  there  was  no  proof  that  H.  had  ever  authorized 
him  to  agree  to  the  compromise  on  his  behalf,  or  to  do  any  act  in  the  matter, 
except  to  write  a  letter  repudiatiug  the  shares. 

Edd  (affirming  the  decision  of  Stuart^  V.O.),  that  II,  was  liable  as  a  con- 
tributory of  company  A, 

IhIS  was  an  appeal  from  an  order  of  Vice-Ghancellor  Sttairt 
made  in  the  winding-up  of  the  Londoth  and  County  Oeneral  Ageney 
Association,  Limited^  which  is  subsequently  referred  to  as  the 
^*  Association'' 

The  Association  was  established  in  November,  1862,  and  re- 
gistered imder  the  Companies  Act,  1862,  and  by  their  memorandum 
of  association  their  objects  were  defined  to  be,  among  other  things, 
to  lend  money  on  legal  or  equitable  mortgages,  or  upon  any  other 
security,  real  or  personal,  or  upon  all  descriptions  of  merchandize, 
dock  warrants,  shares,  &c.,  of  other  joint  stock  companies,  or  upon 
credit  without  security,  and  generally  to  transact  and  employ  the 
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L.  JJ.      capital  of  the  company  in  transacting  any  and  every  description 

18G9        of  financial  business  whatever,  either  as  principal  or  agent,  and  to 

Ha^bOask,  purchase  and  hold  shares  in  joint  stock  companies,  to  amalgamate 

with  other  joint  stock  companies  of  a  like  nature,  and  to  do  all 

such  things  as  are  incidental  or  conducive  to  the  attainment  of 
the  above-mentioned  objects. 

The  93rd  clause  of  the  articles  gave  to  the  directors  the  entire 
management  of  the  association,  with  power  to  do  all  things  neces- 
sary for  carrying  on  its  business,  and  also  specific  powers  to  purchase 
the  business  and  property  of  other  companies,  and  to  amalgamate 
with  any  company  with  a  like  object ;  to  alter,  vary,  or  cancel  agree- 
ments or  arrangements,  and  to  settle  any  questions  affecting  the 
company  in  any  way  they  might  think  fit. 

In  February,  1865,  another  company,  called  the  London  Offiees 
Company y  Limited,  herein  referred  to  as  the  *^  Company,^  was 
formed  and  registered  under  the  Companies  Ad,  1862.  The  objects 
of  this  company  was  defined  to  be  ^'  to  purchase  and  sell  leasehold 
and  freehold  properties  available  for  oflSces  or  otherwise,  and  the 
doing  of  aU  such  other  things  as  are  incidental  or  conducive  to  the 
attainment  of  the  above  objects."  There  was  no  power  in  the 
articles  of  association  to  amalgamate  with  any  other  company. 

Mr.  O.  Hare  was  the  holder  of  fifty  shares  in  the  Company.  In 
August,  1866,  an  amalgamation  was  proposed  between  the  Company 
and  the  Associaiion.  On  the  6th  of  September,  1866,  a  circular, 
signed  by  the  chairman  and  manager  of  the  Company  and  by  the 
chairman  of  the  Association,  was  sent  to  the  shareholders  of  the 
Company,  informing  them  that  the  Association  had  taken  over  an 
old-established  business,  which  made  a  profit  of  many  hundred 
pounds  a  year;  that  the  manager  of  the  Association,  who  had 
formed  the  business,  had  a  large  interest  in  the  Association,  and 
had  deposited  a  sum  of  money  sufficient  to  guarantee  for  three 
yeai-s  a  dividend  of  £10  per  cent,  on  the  paid-up  capital,  though  a 
much  larger  profit  was  to  be  expected  ;  and  that  the  business  of 
the  Association  was  of  the  same  nature  with  that  of  the  Company. 
With  this  circular  was  sent  a  form  of  application  for  shares  in  the 
Association,  addressed  to  the  directors,  in  the  following  terms: — 

"  Gentlemen, — I  hereby  assent  and  agree  to  the  arrangement  of 
transfer  made  between  the  Company  and  the  Association,  or  to 
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sach  modification  therein  as  you  may  consider  beneficial  or  proper;      L.  JJ. 
and  I  request  you  to  allot  me  shares  of  £10  each  in  the       1869 

Asioeiaiion  in  lieu  of  the  shares  of  £10  each  held  by  me  hareVOa^c. 

in  the  Company :  and  I  hereby  also  request  and  authorize  you  to 
credit  my  shares  in  the  Associaiion  with  the  amount  standing  to 
my  credit  in  the  books  of  the  Company ^ 

Hare  filled  up  the  form  of  application  sent  to  him  for  fifty 
shares,  relying  on  the  truth  of  the  statements  contained  in  the 
circular. 

In  answer  to  this  application  fifty  shares  in  the  Association  were 
allotted  to  Hare^  the  allotment  being  expressed  to  be  made  *^  in 
accordance  with  the  amalgamation  with  the  London  Offices  Coni" 
pany,  Limited.^* 

On  the  8th  of  September,  1866,  a  meeting  of  the  Company  was 
held,  at  which  a  proposed  basis  of  amalgamation  between  the  Asso^ 
ciaiion  and  Company  was  approved  by  a  majority  of  the  share^ 
holders  present.  The  document  which  contained  this  '^proposed 
basis  "  provided  that  the  Association  should  assume  the  liabilities 
of  the  Company  as  set  forth  in  the  schedule  thereto,  and  that  the 
shareholders  of  the  Company  should  receive,  in  exchange  for  their 
shares,  shares  in  the  Association, 

Another  meeting  was  convened  for  the  2nd  of  October,  1866,  to 
confirm  the  resolution  passed  at  the  meeting  of  the  8th  of  Sep- 
tember, approving  of  the  proposed  basis  of  amalgamation,  and  to 
appoint  a  liquidator  for  the  voluntary  winding  up  of  the  Company. 
The  meeting  was  accordingly  held  on  the  2nd  of  October,  and  the 
resolution  of  the  8th  of  September  was  confirmed ;  and  it  was 
further  resolved,  that  the  Company  should  be  wound  up  voluntarily 
(although  no  resolution  to  tliat  effect  had  been  passed  at  the 
previous  meeting),  and  two  liquidators,  Mr.  Wood  and  Mr.  Leah, 
the  latter  of  whom  was  the  manager  of  the  Association,  were  ap- 
pointed liquidators. 

In  Kovember,  1866,  Sare  and  some  other  shareholders  in  the 
Company,  among  whom  was  a  Mr.  Fisher,  were  advised  by  their 
solicitor,  Mr.  Pulbrooh,  that  the  amalgamation  was  void  ;  and  they 
also  ascertained  that  the  statements  in  the  circular  of  the  6th  of 
September  were  in  great  measure  untrue.  Hare  stated,  «in  his 
evidence,  that  he  was  not  aware  before  this  time  of  the  terms  of 
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L.  J  J.  the  amalgamation,  and  that  he  had  done  no  act  accepting  or  acting 

1869  ^^  ^^^  letter  of  allotment. 

"7^  Mr,  Pidbrooh  accordingly,  on  the  16th  of  November,  1866, 

—  wrote  a  letter  to  the  directors  of  the  Assoeiation,  as  follows : — 

"I  am  instructed  by  Mr.  G.  BdrSj  of  Sheemess,  to  require  his 
name  to  be  at  ouce  removed  from  the  register  of  members  of  the 
London  and  Covmiy  Oeneral  Agency  Association,  Certain  par- 
ticulars respecting  the  objects,  &c.,  of  the  Associalion,  being  essen- 
tially different  to  those  represented  to  him,  having  come  to  his 
knowledge,  he  has  immediately  instructed  me  on  the  subject. 
Unless  his  name  is  removed  by  Saturday  I  must  apply  to  the 
Court  to  rectify  the  register  by  striking  out  his  name." 

Mr.  Piilbrook,  also,  on  the  2l8t  of  November,  wiote  again  to  the 
directors,  calling  upon  them  to  cancel  the  amalgamation,  and  to 
remove  from  the  register  the  names  of  those  shareholders  in  the 
Company  who  had  accepted  shares  in  the  Auociaiion. 

On  the  28th  of  November  the  directors  passed  a  resolution, 
which  was  afterwards  confirmed,  '^  that  the  amalgamation  be,  and  is 
hereby,  cancelled  on  the  terms  contained  in  Mr.  PvJhrooVs  letter 
of  the  21st  of  November,  each  company  being  placed  on  the  same 
footing  as  before  the  amalgamation  took  place.'*  In  December 
the  company  also,  being  advised  that  the  resolution  passed  on  the 
2nd  of  October  for  a  voluntary  winding-up  was  invalid,  passed 
fresh  resolutions  for  that  purpose,  and  appointed  Mr.  Farmer  and 
Mr.  Schnodhorst  liquidators.  In  the  meantime  Mr.  Fisher,  on  the 
28th  of  November,  filed  a  bill  to  set  aside  the  amalgamation ;  and 
he  also  presented  a  Petition  to  wind  up  the  company. 

All  this  time  negotiations  had  been  going  on  between  Mr. 
Pidbrook,  on  behalf  of  the  dissentient  shareholders,  and  the  Com" 
pany,  which  resulted  in  an  agreement  for  compromise  being  entered 
into  on  the  19th  of  January,  1867,  which  was  headed  as  follows: — 
*'  Terms  of  compromise  between  tlie  London  Offices  Company^  Mr. 
Fisher,  and  other  shareholders,  Messrs.  Leah  and  Wood,  and  the 
London  and  County  General  Association,  of  all  matters  in  dispute." 
This  agreement  was  signed  by  the  Company  s  solicitor,  by  Mr. 
PutbrjfoJc,  by  the  solicitors  for  Messrs.  Leah  and  Wood,  and  by 
the  solicitor  and  chairman  of  the  Association.    It  provided,  among 
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other  tbings,  that  an  order  should  be  made  on  Mr.  Fisher's  Petition  l.  jj. 
for  continuing  the  winding  np  of  the  company  under  the  super-  1869 
vision  of  the  Court ;  and  that,  if  necessary,  a  decree  should  be  habi?8Ca8e. 

taken  by  consent  in  the  suit  of  Fisher  v.  London  Offices  Company  ;        

and  that  tlie  amalgamation  should  be  rescinded,  and  the  names 
of  the  shareholders  who  had  accepted  shares  should  be  remoyed 
from  the  register  of  the  Associaiion,  and  Mr.  Pvlbrook  signed  this 
agreement  "  for  the  Petitioner,  Plaintiff,  and  contributories." 

An  order  was  made  on  the  Petition  in  pursuance  of  this  agree- 
ment, and  the  compromise  was  sanctioned  by  the  directors  of  the 
Association,  who  passed  a  resolution  directing  Mr,  Hyett,  the  soli- 
citor of  the  Association,  to  carry  it  into  effect. 

The  compromise  was  also  approved  at  a  general  nieeting  of  the 
Company,  and  was  afterwards  sanctioned  by  the  Master  of  the  Bolls 
on  the  21st  of  March,  1867. 

On  the  12th  of  March,  1867,  a  Petition  was  presented  for  the 
compulsory  winding  up  of  the  Association,  and  a  winding-up  order 
was  made  on  the  22nd  of  March  by  Vice-Chancellor  Stuart.  The 
names  of  the  shareholders  who  had  accepted  shares  in  the  Asso- 
ciation, including  that  of  Hare,  were  not  removed  from  the  register 
at  the  date  when  the  Petition  was  presented,  notwithstanding  the 
resolution  of  the  directors,  and  the  o£Scial  liquidator  accordingly 
placed  Hare's  name  on  the  list  of  oontributories.  The  Vice-Chan- 
cellor having  refused  to  remove  his  name,  Hare  appealed  from 
his  decision. 

Bare  filed  an  affidavit,  setting  forth  the  above-mentioned  docu- 
ments, and  stating  that  he  had  done  nothing  further  than  signing  the 
letter  of  application  to  accept  or  assent  to  the  allotment ;  and  that 
he  was  not  aware  at  that  time  of  the  terms  of  the  amalgamation ; 
and  he  added:  ''About  a  [month  after,  hearing  from  my  solicitor 
the  true  nature  of  the  amalgamation  and  the  untruthfulness  of  the 
statements  contained  in  the  circular,  I  instructed  him  to  write  to 
the  ilswcurfion  repudiating  my  allotment,  and  I  verily  believe  that 
he  did  so."  The  affidavit  did  not  state  that  Hare  hsid  given  Mr. 
PvJbrook  authority  to  act  for  him  in  the  agreement  for  compromise 
with  the  Company  and  the  Association. 

Mr.  Pidbrooh  also  filed  an  affidavit,  and  was  cross-examined 
upon  it    In  his  cross-examination  he  said :  ''  The  terms  of  the 
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L.  JJ.       c5omproinise  of  the  19th  of  January,  1867,  were  made  in  the  suit 

1869        and  in  the  matter  of  the  winding-np  of  the  company.    I  acted  for 

Habx'8  Case.  ^^^  Plaintiff,  Mr.  Ftaher.    I  had  not  authority  to  act  from  each  of 

the  individual  shareholders  of  the  company.    I  had  Mr.  Fishers 

authority.'' 

In  July,  1868,  Hare  became  bankrupt,  and  before  the  appeal 
was  heard  his  assignees  were  placed  on  the  list  of  contributories  in 
his  place. 

Mr.  DicJctnson,  Q,C.,  and  Mr.  BrooJcAanh,  for  the  Appellants  :— 

The  application  by  Hare  for  the  shares  in  the  Association,  and 
the  allotment  to  him,  were  solely  upon  the  terms  of  an  amalgama- 
tion which  was  void ;  he  was  therefore  never,  in  fact,  a  shareholder 
at  all.  But  supposing  the  agreement  to  take  shares  was  voidable 
only,  and  not  absolutely  void.  Hare  repudiated  it  as  soon  as  he 
ascertained  the  facts  of  the  case,  and  applied  to  have  his  name 
removed  from  the  register.  He  was,  in  effect,  a  party  to  the  pro- 
ceedings by  Fisher,  which  were  taken  on  behalf  of  all  the  repu- 
diating shareholders,  and  he  was  included  in  the  terms  of  the 
compromise.  Mr.  Pidbrooh  acted  for  them  all,  and  a  separate 
suit  by  Hare  would  have  been  vexatious  and  unjustifiable :  Simp- 
son V.  Westminster  Palace  Hotd  Company  (1) ;  Lord  BdhavetCs 
Case  (2) ;  WiUiams'  Case  (3). 

Mr.  Greene,  Q.C.,  and  Mr.  CracTcnaU,  for  the  oflScial  liquidator  of 
the  Association : — 

The  agreement  by  Hare  to  take  shares  in  the  Association  was 
not  void,  but  only  voidable ;  and  it  was  the  duty  of  Hare,  not  only 
to  repudiate  it  as  soon  as  he  ascertained  the  facts  of  the  case,  but 
to  take  measures  to  get  his  name  removed.  There  is  no  proof  of 
his  doing  anything  but  sending  the  letter  of  the  16th  of  November, 
1866,  and  it  is  well  established  that  a  mere  protest  by  a  share- 
holder will  not  enable  him  to  escape  liability  if  his  name  is  on  the 
register  at  the  commencement  of  the  winding-up.  The  compromise 
arranged  by  Mr.  PuJhrooJc  was  only  a  compromise  of  Fisher's 
suit  and  Petition,  and  did  not  affect  Hare,  who  was  no  party  to 

(1)  8  H.  L.  C.  712.  (2)  3  D.  J.  &  S.  41. 

(3)  2  J.  &  H.  400. 
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the  proceedings:  Oakes  v.  Tw^uand  {l) \  Kent  v.  FreeJwId  Land       l.jj. 
Company  (2).  ^  18C9 


Mr.  BrooJcAank,  in  reply.  Hai^Casz. 

Sir  C.  J.  Relwyn,  L.  J.,  after  remarking  upon  the  unsatisfactory 
manner  in  which  the  case  had  been  brought  before  the  Court  of 
Appeal,  without  a  previous  discussion  before  the  Vice-Chancellor, 
and  with  imperfect  evidence,  continued : — 

It  is  of  great  importance  to  maintain  the  principle  laid  down  by 
the  House  of  Lords  in  OaJcea  v.  Turquand,  and  acted  on  by  Lord 
Cairns  in  Kent  v.  Freehold  Land  Company.  That  principle  has 
put  an  end  to  a  great  deal  of  litigation  which,  unfortunately, 
existed  in  these  winding-up  cases,  and  to  the  attempts  on  the  part 
of  shareholders  who  had  contracted  to  take  shares,  and  had  held 
them  until  the  company  failed,  to  escape  from  liability  on  tha 
ground  of  some  variance  between  the  prospectus  and  the  memo- 
randum, or  some  alleged  fraud  in  the  establishment  of  the  com- 
pany. 

Li  this  case  Mr.  Hare,  who  was  the  Appellant  originc^lly,  and  is 
now  represented  by  his  assignees,  admits  that  he  applied  for  shares 
in  this  Association  which  is  now  being  wound  up.  It  is  true  that 
that  application  referred  to  the  amalgamation  which  had  been  at- 
tempted to  be  formed  between  the  two  companies  called  in  the 
argument  the  Association  and  the  Company,  and  was  in  answer  to 
a  circular  issued  in  pursuance  of  that  arrangement  and  sent  to  the 
members  both  of  the  Association  and  the  Company,  The  applica- 
tion of  Mr.  Hare  was  sent  in  early  in  September,  1866,  and  was 
followed  by  a  letter  of  allotment  on  the  Ist  of  October  allotting 
him  fifty  shares,  which,  it  is  true,  also  refers  to  the  proposed  amal- 
gamation between  tlie  Association  and  the  Company. 

It  may  be  assumed,  for  the  sake  of  argument^  that  the  amalgama- 
tion was  so  tainted  with  fraud  that  it  would  have  been  competent 
for  Hare  by  proper  proceedings  to  have  set  aside  the  whole  trans- 
action. But,  on  the  other  hand,  and  having  regard  to  this  letter 
of  application  signed  by  him,  and  as  it  was  also  part  of  the  arrange- 
ment that  the  Company  should  be  wound  up  voluntarily,  and  as 

(1)  Law  Rep.  2  H.  L.  325.  (2)  Law  Kep.  3  Oh.  493. 
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L.  JJ.      resolutions  for  such  winding  up  have  been  made,  and  by  the  order 
1869       of  the  16th  of  January,  1867,  such  winding  up  was  ordered  to  be 
Habe'sCasb.  continued  under  the  supervision  of  the  Court,  it  was,  I  think, 
clearly  competent  to  Hare^  although  he  had  been  or  was  a  share- 
holder in  the  Company ,  to  become  a  shareholder  in  the  Associaium. 
And  we  find  him,  in  fact,  applying  for  these  fifty  shares,  we  find 
them  actually  allotted  to  him,  and  his  name  entered  on  the  list  of 
shareholders  of  the  Association,  and  it  has  so  remained  down  to  the 
present  time,  and  was  so  entered  at  the  date  of  the  winding  up  of 
the  Association. 

Under  these  circumstances,  then,  upon  the  authorities  which 
have  been  cited,  Mr.  Hare  had  agreed  to  become,  and  had  become, 
a  shareholder  in  the  Association,  and  the  burden  is  cast  upon  him 
to  prove  that  he  ceased  to  fill  that  character  before  the  date  which 
the  Act  of  Parliament  assigns  to  the  winding  up  of  the  Assodaiion, 
that  is  before  the  presentation  of  the  Petition  for  winding  up. 

In  the  present  case  I  think  it  is  not  necessary  to  define  pre- 
cisely what  would  be  sufficient  to  divest  him  of  the  character 
which  he  then  filled.  But  the  first  question  we  have  to  decide 
is,  whether  the  letter  of  the  16th  of  November,  1866,  which  has 
been  so  much  relied  upon,  was  sufficient  for  that  purpose.  That 
letter  is  in  these  terms : — [His  Lordship  read  it.]  We  must  test 
this  case  by  assuming  that  that  letter  had  been  written,  and 
nothing  done  from  the  date  of  that  letter  to  the  winding  up  of 
.  the  Association.  Then  this  case  would  be  precisely  within  the 
authorities  to  which  I  have  referred.  It  would  be  one  of  the  case^ 
where  a  person,  thinking  there  had  been  fraud  in  the  establish- 
ment of  the  company,  or  some  diflference  between  the  real  objects 
of  the  Association  and  those  represented  to  him,  would  be  justified 
in  applying  to  have  his  name  removed  from  the  register.  But 
Mr.  Hare  did  nothing  after  that.  If  he  allowed  his  name  to 
remain  and  did  not  take  such  proceedings  as  were  necessary  to 
have  his  name  removed,  he  would  still  continue  a  contributory, 
because  he  was  such  at  the  winding-up;  and  therefore  I  think 
that  that  letter  is  in  itself  insufficient  to  amount  to  such  a  repu- 
diation of  his  character  of  a  shareholder  as  would  entitle  him,  as 
against  the  creditors  of  the  Associaiiony  to  have  his  name  removed 
from  the  list    Now,  have  we  anything  subsequent  to  that  letter  ? 
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We  have  tho  affidavit  of  Mr.  Mare  himself,  which  states  expressly  L.  JJ. 
the  authority  to  write  that  letter — a  limited  authority.  Mr.  Hare  1869 
states,  it  is  true,  that  Mr.  Pulbrook  was  his  solicitor,  but  does  not  harb*sOabk. 
state  that  he  gave  him  any  authority,  except  simply  to  write  that  — 
letter.  It  is  dear  that  the  affidavit  carries  the  matter  no  further ; 
but  it  was  certainly  a  very  singular  one  to  be  filed  by  a  gentle- 
man if,  after  this,  he  had  authorized  Mr.  Pulbrook  to  enter  on  his 
behalf  into  another  arrangement  with  regard  to  these  shares.  It 
is  singular  that  he  should  state  clearly  the  authority  he  gave  to 
Mr.  Pulbroohy  and  that  he  should  fail  to  state  the  important  fact 
that  he  authorized  him  to  do  something  not  within  the  ordinary 
scope  of  the  work  of  a  solicitor  as  such,  namely,  to  enter  into  an 
arrangement  agreeing  to  some  new  terms.  His  affidavit  is  wholly 
silent  as  to  that.  But  the  matter  does  not  rest  there,  because 
Mr.  Pulbrookf  having  made  an  affidavit^  is  cross-examined  upon 
that  affidavit.  His  statement  is  certainly  not  very  clear,  except 
to  this  extent,  that  he  expressly  says,  '^  I  had  not  authority  to  act 
for  each  of  the  individual  shareholders.  I  had  Mr.  Fi8her*8  autho- 
rity." Then  it  is  said  by  counsel  on  behalf  of  the  Appellants, 
that  there  were  a  great  number  of  these  shareholders,  and  that  all 
that  is  meant  is,  that  he  had  not  an  authority  from  each  one  of  these 
shareholders ;  but  this  gentleman  has  not  been  re-examined,  and 
we  can,  of  course,  only  take  the  statement  as  we  find  it,  namely, 
that  the  client  himself  gave  authority  to  his  solicitor  to  write  a 
particular  letter,  but  we  do  not  find  that  any  such  proceedings  as 
the  letter  refers  to  were  taken.  We  are  asked  to  assume  that 
'Mr.  Bare  had  given  to  Mr.  Pulbrook  authority  to  act  for  him  in  all 
these  negotiations  which  went  on  between  Mr.  Pulbrook  on  the 
one  side,  and  the  Associaiion  on  the  other,  and  that  it  must  be 
assumed  that  Mr.  Pulbrook  was  acting  as  the  authorized  agent  of 
Mr.  Sure.  I  asked  the  counsel  for  the  Appellants  whether  they 
could  refer  to  any  document  in  which  Mr.  Hare  was  concerned 
after  the  date  of  the  letter  of  the  16th  of  November,  1866,  and 
the  answer  I  obtained  was  the  only  possible  one,  that  there  was  no 
such  evidence.  Upon  that  state  of  the  evidence,  in  the  absence  of 
any  special  or  general  authority  to  enter  into  any  agreement 
respecting  the  shares  or  otherwise,  there  is  nothing  in  my  judg- 
ment to  shew  that  Mr.  Hare  had  deprived  himself  of  the  power 
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L.  JJ.  which  he  possessed  of  acting  for  himself  and  of  exercising  his  own 
18G9  judgment  or  option  either  to  retain  the  shares,  or  to  have  his  name 
Habb's  Case,  removed,  as  he  had  threatened  to  do.  I  think,  therefore,  upon  this 
evidence,  that  such  power  having  been  reserved  to  Mr.  Hare^  and 
Mr.  Hare  having  continued  to  hold  these  shares,  and  having  been 
a  shareholder  on  the  list  at  the  date  of  the  winding-up,  he  has  not 
discharged  the  burden  cast  upon  him  by  the  principle  of  the  case 
of  Oakes  v.  Turqtuind  (1),  and  that  he  must  be  taken  as  having 
been  a  shareholder  on  the  books  of  the  Assoeiaiian  during  the 
whole  of  this  time,  and  consequently  that  the  names  of  the  as- 
signees who  now  represent  him  must  remain  on  the  list.  The 
present  appeal  motion  must,  therefore,  be  refused  with  costs. 

Sir  G.  M.  Giffard,  L J.  :— 

It  is  not  necessary  in  the  present  case  to  give  any  opinion  as  to 
the  validity  or  invalidity  of  the  amalgamation  between  these  two 
companies;  suffice  it  to  say  that  Mr.  Hare  made  an  individual 
application  to  the  Association,  and  that  the  shares  were  allotted  to 
him ;  and,  looking  to  the  form  of  the  application  and  the  allot- 
ment, Mr.  Hare  might  have  insisted  on  being  a  shareholder.  The 
argument  was  founded  on  this — that  in  point  of  fact  he  had  done 
what  put  him  in  such  a  position  that,  at  the  date  of  the  winding  up 
of  the  Association^  he  could  not  possibly  have  said  that  he  was  a 
shareholder.  The  evidence  does  not  shew  or  prove  that  On  the 
contrary,  Mr.  Hare's  affidavit  goes  only  to  the  sending  of  the  letter 
of  the  16th  of  November,  1866.  Mr.  Pvlbrook's  cross-examination 
with  reference  to  the  arrangement  in  January,  1867,  distinctly 
says  that  he  had  no  authority  then,  and  although  I  dare  say^  and 
am  willing  to  assume,  that  Mr.  Hare  was  Mr.  Pulbrook's  client 
throughout,  it  is  quite  clear  that  for  an  arrangement  of  that  sort 
an  actual  authority  was  necessary,  either  an  authority  previous  to 
January,  or,  at  all  events,  a  ratification  antecedently  to  the  12th  of 
March.  But  I  find  nothing  of  that  description,  and  nothing  to 
induce  me  to  think  that  there  was  authority  or  ratification. 

Therefore,  the  grounds  of  my  judgment  are  these : — First  of 
all  that  there  was  a  voidable  contract  between  Mr.  Hare  and  tlie 

(1)  Law  Rep.  2  H.  L.  325. 
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Association  to  take  shares ;  that  shares  were  allotted  to  him,  and  his       L.  Jj. 
name  was  on  the  register  at  the  date  of  the  winding-up;  that  he        i8S9 
had  done  nothing  except  cause  a  letter  to  be  written  by  Mr.  Pm7-  HAa^Toim 

Irooh  on  the  16th  of  November,  1866,  requiring  his  name  to  be        

removed  from  the  register ;  that  his  name  was  not  removed ;  and 
further,  that  previously  to  the  12th  of  March,  1867,  the  date  of 
the  winding-up  of  the  Association^  there  was  no  binding  agree- 
ment as  between  him  and  the  Association  that  his  name  should  be 
removed.  I  am  of  opinion,  therefore,  that  this  case  comes  dis- 
tinctly within  Oakes  v.  Turquand  (1)  and  Kent  v.  Freehold  Land 
Company  (2),  and  that  therefore  the  appeal  must  be  refused  with 
costs. 

Solicitor  for  the  Appellant :  Mr.  A,  Pvlbrook. 
Solicitors  for  the  Official  Liquidator:  Messrs.  Diitan  &  War^ 
mington. 


WHITNEY  V.  SMITH.  ...  l.jj. 


Trustee—Wilfut  De/ault-^Parties  to  8uU  for  Administratum^Tenant  for  Life 

and  Bemainderman — Decree  for  WHftdDtfatdt  €u  to  Income — 15  &  16  Viet.  Mardk  17,19. 
c  8G,  s,  iSt^-Imprcper  Investments^ Stock  Mortgage — Trustee  making  Frqfit         "— 
hy  his  Office — Solicitor, 

A  bill  to  administer  the  estate  of  a  testator,  chai^ng  the  trustee  with  wilful 
deSanlt,  was  filed  by  a  person  interested  in  the  estate  in  remainder,  the  tenants 
for  life  not  being  parties  to  the  suit : — 

ffdd,  that  the  decree  must  be  confined  to  an  account  of  wilful  default  as 
to  the  capital,  and  that  no  relief  could  be  obtained  with  respect  to  the  income 
of  the  estate. 

The  effect  of  the  i2nd  section  of  the  15  &  16  Yict.  c.  86,  is  at  most  to  place 
persons  served  with  notice  of  the  decree  on  the  same  footing  as  if  they  were 
Defendants :  they  cannot  be  treated  as  oo-Plalntiffs,  and  no  inquiries  can  be 
obtained  in  such  a  suit  for  their  benefit  that  could  not  have  been  obtained 
between  co-Defendants. 

A  trustee,  who  was  a  solicitor,  sold  out  stock  forming  part  of  the  trust 
estate  and  invested  it  on  mortgage.  He  acted  in  the  transaction  as  solicitor* 
for  the  mortgagor  as  well  as  for  the  trust  estate,  but  made  no  charge  against 
the  trust  estate  for  his  seryices,  being  paid  for  them  by  the  mortgagor.    He 


(1)  Iaw  Rep.  2  H.  L.  326.  (2)  Law  Bep.  3  Ch.  493. 

yoL  17.  9  T  I 
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jj,JZ  <^  derived  some  profit  as  a  solicitor  in  ooDsequeooe  of  the  employmeiit  of 

1M9  ^^  ^^  ^^^  mortgaged  estate  for  building  purposes. 


ffeld^  that  the  Pkdntiff  could  not  change  him  with  the  profit  thuA 
Waasn  mtAe,  as  having  been  made  by  the  employment  of  the  trust  estate  in  his 

SmSb.  ^'**^~»- 

..^-  A  trustee  sold  a  sum  of  consols^  forming  part  of  the  trust  estate,  and  in- 

vested  the  proceeds  in  a  stock  mortgage : — 

HM,  that  this  was  an  improper  investmentk 

The  decree  of  Stuart,  V.G.,  varied. 

IhIS  was  an  appedl  from  a  decree  of  Vice-Chaiicellor  Siuc^i. 

Thomas  WiOeti,  by  his  will,  dated  the  26ih  of  March,  1830, 
thereby  gave  his  residuary  peiBonal  estate  to  two  trustees  upon 
trust  to  sell  and  convert  the  same,  and  invest  the  proceeds  in 
government  or  parliamentary  stocks  of  Oreat  Britain,  or  upon  real 
securities  in  England  or  Wales,  with  power  to  vary  the  investments 
as  occasion  might  require  or  as  should  be  thought  fit,  and  upon 
trust  to  pay  one  moiety  of  the  annual  income  to  his  sister  Mannah 
Wittett,  for  life,  and  to  pay  the  other  moiety,  and  also  the  former 
moiety  after  the  death  of  Hannah  WHlett,  to  his  sister  Ludnda 
Stikeman,  during  her  life  for  her  separate  use,  and  after  her  death 
upon  trust  to  raise  £600  for  each  of  the  daughters  of  Lueinda 
SHkeman^  and  to  stand  possessed  of  the  residue  of  the  residuary 
estate  in  trust  for  all  the  children  of  Lucinda  Stikeman  who  should 
attain  twenty-one  years,  in  equal  shares.    And  he  directed  that 
the  legacies  and  shares  of  such  of  the  daughters  of  Lucinda  Stike- 
man as  should  be  living  at  the  death  of  the  testator,  shoold  be 
settled  upon  them  for  life,  and  after  their  deaths  upon  the  children. 
The  testator  made  a  codicil,  dated  the  19th  of  April,  1842,  whereby 
he  appointed  W.  K  MamueU,  and  the  Defendant^  /.  Bedhead  Smith, 
executors  and  trustees  of  his  will  in  the  place  of  those  previously 
appointed. 

The  testator  died  in  January,  1847,  and  W.  E.  Mcmodl  died  in 
January,  1848,  leaving  the  Defendant^  /.  Bedhead  Smith,  sole  exe- 
cutor and  trustee  of  the  will. 
•    Hannah  WiUetl,  the  testator's  sister,  was  still  living, 

Lfkoinda  Stikeman  died  in  November,  1863,  leaving  five  children, 
namely,  Alfred  W.  Stikeman,  Frederick  B.  Stikeman,  John  O.  Stike- 
man, Lucinda  Oaisford,  the  wife  of  WiOiam  Oaisford,  and  Addaide 
Eliza  Whitney,  the  wife  of  -P.  A.  Whitney— ell  of  whom  were  bon\ 
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in  the  lifetime  of  the  teatator  and  attAined  the  age  of  twenty^one      L.  jj. 
year^  igea 

Mrs.  Qaisford  had  no  chUdren.  Mrs.  JWhUney  had  several 
cbadren,  otoe^of  whom,  EmaM  Gaitfcrd  Whitney,  was  the  Plaintiff 
in  the  suit. 

The  Plaintiff  filed  a  bill  for  administration  of  the  estate,  in 
whioh  ahe  obaiged  the  Defendant  with  Various  bxeaohes  of  trust; 
These  were  principally  as  follows  i-r-  • 

The. Plaintiff  fdl^ed  that  the  Defendant  sdd  out  a  earn  of 
£2585/  JB3  per  Cent  Stock,  at  the  market  price  of  £100  12b.  6d 
per  cent,  and  invested  it  on  a  mortgage  for  securing  the  retransfer 
of  BQoh  stock  and  the  payment  in  the  meantime  of  interest  equal 
to  the  amount  of  the  dividends ;  that  such  sale  and  mortgage  was 
a  breach  of  trust  even  if  the  mortgage  truly  represented  the  trans- 
action; but  that  i^  f&ot  the.mortgi^ee  agreed  to  pay  £5  per 
cent  on  the  sum  advanced,  and  that  the  Defendant  received  that 
amount  of  interest,  but  only  accounted  for  £3  per  cent  to  the 
estate.  The  Defendant  positively  denied  the  truth  of  the  all^a- 
tion  that  he  had  received  a  higher  amount  of  interest  than  he  had 
accounted  for.  The  Lords  Justices  held  that  there  was  no  founda- 
tion  in  the. evidence  for  the  charge. 

The  Plaintiff  also  alleged  that  the  Defendant  had  sold  a  lease- 
hold house  and  premises,  called  Loughborough  EffiMe,  for  an  in- 
adequate price,  and  had  allowed  £4000,  the  main  part  of  the  pur- 
chase*money,  to  remain  on  mortgage  of  the  property,  and  that  he 
had  afterwards  permitted  part  of  the  Loughborough  House  estate  to 
be  sold  freed  fi*om  the  mortgage,  so  as  to  have  an  inadequate 
security  for  the  sum  of  £4000.  >  The  Defendant  adduced  evidence 
to  shew  that  the  price  given  was  fully  adequate,  and  offered  to 
advance  the  sum  of  £4000  himself,  and  take  a  transfer  of  the  mort* 
gage,  as  he  considered  the  security  amply  sufficient. 

The  Plaintiff  also  charged  the  Defendant  with  having  sold  out 
stock  and  invested  the  proceeds  on  mortgages,  some  of  which  were 
unwarranted  by  the  terms  of  the  will,  in  order  that  he  might  be 
employed  as  a  solicitor  in  respect  of  such  mortgage  transactions, 
and  in  respect  of  the  sale  from  time  to  time  of  portions  of  the 
mortgaged  property,  and  in  respect  of  leases  irom  time  to  time  to 
be  granted  thereof,  and  in  respect  of  loans  to  builders  who  were 
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L.JJ.      building  on  the  mortgaged  property:   and  that  he  made  great 
1869       profits  as  a  solicitor  in  that  manner,  for  which  he  onght  to  aoconnt 
W^miT    ^  ^^  testator's  estate. 

^J*  In  answer  to  this  charge  the  Defendant  admitted  that  he  had 

-»-  invested  some  of  the  trust  funds  on  mortgages  of  leasehold  property, 
which  were  not  authorized  by  the  will,  but  said  that  this  was  done 
at  the  urgent  request  of  both  tenants  for  life  of  the  testator's 
residuary  estate,  and  of  the  members  of  Mrs.  Stikeman'a  family, 
who  were  beneficially  interested  therein,  and  that  aU  the  mort- 
gages had  been  paid  off  and  no  loss  of  capital  had  resulted  to  the 
estate,  and  he  objected  to  account  to  the  Plaintiff  for  the  income 
of  the  trust  estate,  for  which  he  had  accounted  to  the  tenants  for 
life,  and  in  which  the  Plaintiff  had  no  interest.  And  he  denied 
that  be  had  made  any  profits  by  employing  or  investing  money 
belonging  to  the  testator's  ^tate,  except  such  as  had  been  received 
by  him  in  respect  of  professional  services  rendered  by  him  in  in- 
vesting on  mortgage  or  other  securities  the  moneys  forming  part  of 
the  said  estate,  and  that  such  services  had  not  been  paid  out  of  the 
testator's  estate,  but,  in  cases  of  mortgages,  by  the  persons  by  whom 
the  money  was  borrowed,  and  in  other  cases  by  the  persons  bene- 
ficially entitled  under  the  will,  by  agreement  between  them  and 
himself,  and  that  he  had  never  charged  such  services  against  the 
testator's  estate. 

The  bill  prayed  that  the  trusts  of  the  will  might  be  carried  into 
effect,  and  tbat  in  taking  the  accounts  the  Defendant  might  be 
charged  with  wilful  default  as  to  the  testator's  real  and  personal 
estate  and  the  income  thereof,  and  that  he  might  be  charged  with 
the  profits  made  by  using  portions  of  the  testator's  estate  in  his 
business; 

The  Yice-Chancellor  directed  the  usual  inquiries  as  to  the 
real  and  personal  estate  of  the  testator,  and  also  an  inquiry  what 
profits  had  been  made  by  the  Defendant  in  his  business  by  the 
employment  of  any  part  of  the  estate  of  the  testator  or  the  pro- 
ceeds thereof,  and  an  account  of  all  moneys  and  funds  received  by 
the  Defendant  in  respect  of  the  testator's  real  and  personal  estate, 
or  which  might,  but  for  his  wilful  neglect  or  default,  have  been 
received;  and  in  taking  such  account  the  Defendant  was  to  be 
charged  with  the  profits,  if  any,  which  upon  the  last  inquiry 'should 
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appear  to  have  been  made  by  him,  aad  that  the  Defendant  should      L.  JJ. 
pay  the  costs  of  the  suit  up  to  the  hearing.  1869 

Prom  this  decree  the  Defendant  appealed  WmraBY 

V, 

Mr.  Kardahe,  Q.C.,  and  Mr.  Ooohan,  for  the  Appellant :—  ®j^ 

The  Defendant  has  admitted  in  his  answer  that  he  invested  some 
parts  of  the  estate  in  securities  not  strictly  justified  by  the  terms 
of  the  will ;  but  this  was  done  at  the  express  desire  of  the  tenants 
for  life,  and  no  loss  of  capital  has  happened  thereby.  The  Plaintiff, 
therefore,  is  not  injured,  and  in  this  suit  no  charge  can  be  gone  into 
respecting  loss  of  income,  as  the  tenants  for  life  are  not  co-Plaintiffs. 
The  decree  is  therefore  wrong  in  directing  a  general  inquiry,  so  as 
to  include  income  as  well  as  capital.  The  other  charges  in  the 
bill  are  quite  unsupported  by  evidence,  and  there  is  no  justi- 
fication for  the  wide  inquiries  directed  by  the  Yice-Chancellor's 
decree. 

;    Mr.l>wifiMOn,  QpC  and  Mr.  itwi,  for  the  Plaintiff:— 

This  being  a  general  administration  suit,  the  Plaintiff  is  entitled 
by  virtue  of  the  42nd  section  of  the  CJianeery  Improvemmt  Act 
(15  &  16  Vict,  c  86),  to  a  complete  administration  decree,  and  the 
tenants  for  life,  and  all  other  persons  entitled,  being  served  with 
notice  of  the  decree,  are  bound  by  aU  the  proceedings.  The  effect 
of  that  section  is,  that  the  tenants  for  life  are  in  the  same  position 
as  if  they  were  co-Plaintiffs,  and  the  decree  is  therefore  right  in 
directing  a  general  account. 

With  regard  to  the  profits  alleged  to  have  been  made  by  the 
Defendant^  the  changes  of  investment  were  made,  not  for  the  pur^ 
poses  of  the  estate,  or  for  the  benefit  of  any  of  the  persons  interested, 
but  in  order  to  bring  profit  to  himself  as  a  solicitor.  We  do  not 
charge  him  with  using  the  estate  in  his  business,  or  charging  the 
estate  with  his  services  in  these  transactions,  but  with  making  a 
profit  by  means  of  his  office  of  trustee,  which  no  trustee  is  allowed 
to  do :  Bemon  v.  Eeathom  (1) ;  Stiffden  v  Orossland  (2). 

Mr.  Kanbke^  in  reply,  cited  PeH  V.  D6  Winian  (3). 

(1)  1  Y.  &  0.  Ch.  326,  S4li  (2)  3  Sm^  Ss  QifL  192# 

(3)2D«0.&J<13.  ' 
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Xi.  J  J.       SiK  Q  J.  SblWM,  L.  J.  :— 

J^  la  this  case  there  are  three  principal  questions.    First :  Whetlfer 

WHiTKwr    the  Plaintifif  is  entitled  tb  an  accOtint  of  the  moneys  received  hy 

Bmra.      the  Defendant,  or  which,  without  his  wilful  default,  might  haYe 

"^'  been  received  by  him.  Secondly :  Whether  the  Plaintiff  is  en- 
titled to  what  he  asks  in  the  third  paragraph  of  the  prayer  of  the 
bill,  namely,  that  in  taking  such  account  the  Defendant  may  be 
charged  with  the  profits  he  has  made  by  using  portions  of  the  tes- 
tator's estate  in  his  business  in  the  manner  therein  mentioned. 
And  thirdly,  the  question  of  costs. 

With  respect  to  the  first  question,  a  very  important  point  was 
raised  with  reference  to  the  practice  of  the  Court  by  Mr.  Dickinson 
in  his  argument,  viz. : — ^Whether  in  a  case  like  the  present,  wheVe 
the  person  filing  the  bill  is  only  one  of  several  residuary  lega- 
tees, and  only  interested  in  remainder,  he  is  entitled,  under  the 
42nd  section  of  the  Chancery  Improvement  Act,  to  say  that  the 
Court  must  look  upon  the  case  as  if  it  were  one  in  which  all  the 
residuary  legatees  had  been  joined  as  co-Plaintiffs.  That  was  a 
proposition  which  certainly  was  entirely  new  to  me.  Mr.  Dichinson 
had  ample  opportunity  of  producing,  if  he  could,  an  authority 
in  support  of  that  proposition,  but  he  failed  to  produce  any  such 
authority.  It  appears  to  me  to  be  cle4r  that  the  Act  of  Pairlia- 
ment  had  no  such  intention  or"  operatioD.  All  it  says  is,  that 
it  shall  not  be  competent  to  the  Defendant  in  a  suit  for  adminis- 
tration of  an  estate  to  take  an  objection  for  want  of  parties,  ^vhere 
the  suit,  being  an  administration  suit,  is  instituted  by  one  resi- 
duary legatee.  The  utmost  extent  of  this  is  to  put  the  parties 
in  the  same  position  as  if  the  other  residuary  legatees  had  been 
Defendants,  but  it  certainly  does  not  entitle  the  Plaintiff  in 
such  a  suit  to  say  that  all  the  othet  residuary  legatees  aiie  to  be 
treated  as  being  co-Plaintiffs  with  the  one  Plaintiff  on  the  record, 
especially  in  a  case  like  the  presen^i,  where  the  pleadings  and  evi- 
dence raise  distinct  issues  between  the  tenants  for  life,  who  are  not 
parties  to  the  record,  but  who  are,  according  to  this  contention,  ac- 
counted co-Plaintiffs.  I  think^  therefore,  that  there  jis  no  founda- 
tion for  this  argument. 

That  being  so,  the  question  as  to  wilful  default  is  fedly  reduced 
in  substance  to  the  question  inspecting  the  dealings  with  the 
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Loughborough  estate.    [His  Lordsbp  discussed  the  evidence  on       L.  J j. 
this  point,  coming  to  the  conclusion  that  it  entirely  failed  to  es-        i869 
tablish  ihe  Plaintiffs  case,  and  continued : — 1    So  far,  therefore,  as    -^^^J^ 
the  prayer  refers  to  sums  which  the  Defendant  but  for  his  wilful         *• 

default  might  have  received,  I  think  that  the  bill  ought  to  be       * 

dismissed. 

Then,  with  respect  to  the  profits,  in  like  manner  no  authority  has 
been  cited  in  support  of  a  proposition  so  wide  as  this — ^that  a 
solicitor,  who  has  conducted  himself  in  the  manner  in  which  this 
Defendant  has  done,  ought  to  bo  charged  with  profits  merely 
because  he  has  lent  out  some  portions  of  the  testator's  estate  upon 
mortgage  of  property  which  has  been  used  for  building  purposes, 
and  thus,  by  means  of  those  building  operations,  he  has  been  em- 
ployed as  a  solicitor,  and  has  made  some  profits.  Any  rights  which 
can  be  enforced  against  the  Defendant  according  to  the  ordinary 
practice  of  the  Court,  with  respect  to  these  loans,  will  be  capable 
of  being  enforced  under  the  inquiry  which  we  propose  to  direct. 
But  I  think  there  is  no  foimdation,  upon  the  pleadings  or  evidence 
in  this  case,  for  such  a  very  wide  decree  as  that  which  is  sought — 
namely,  that  the  Defendant  may  be  charged  with  the  profits  which 
he  has  made  by  using  portions  of  the  estate  in  his  business.    With 
respect  to  the  investments,  it  is  admitted  by  the  Defendant, 
and  has  been  stated  several  times  in  the  argument,  that  some  of 
the  investments  which  were  made,  and  which  the  Defendant 
represents  to  have  been  made  at  the  request  of  the  tenants  for  life 
and  for  their  benefit,  were  breaches  of  trust    That  is  not  disputed. 
The  present  Plaintiff  is  an  infant,  and,  in  addition  to  that,  I  think 
that  no  satisfactory  explanation  has  been  given  ¥dth  respect  to  the 
selling  out  of  a  portion  of  the  trust  fund  and  investing  it  upon  the 
security  of  mortgages  which  were  only  stock  mortgages.     I  think 
that  is  a  transaction  which  certainly,  so  far  as  the  evidence  before 
us  could  lead  us  to  any  satisfactory  conclosion,  would  seem  to  be 
rather  for  the  purposes  and  benefit  of  the  Defendant  than  for  the 
benefit  of  the  estate,  and  consequently  the  Plaintiff  has  established  a 
right  to  an  inquiry  upon  that  subject;  not  to  a  decree  for  the  profits 
as  prayed  by  the  bill,  but  an  inquiry  which,  if,  as  I  have  already  said, 
according  to  the  ordinary  practice  of  the  Court,  she  can  establish  a 
right  to  recover  any  sums  of  money  in  respect  of  the  investments^ 
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L.  JJ.      will  amply  secure  to  her  that  right.     The  inquiry  v:e  propose  to 

18C9       direct  is,  whether  any  and  what  sums  of  stock  forming  part  of  the 

VfuiTsm    ^tate  have  been  sold,  and  for  what  amount  of  cash,  and  whether 

Sm*th       ^^^  proceeds  of  such  sale  have  been  invested  on  any  and  what 

securities  and  under  what  circumstances,  and  what  has  become  of 

the  money  produced  by  such  sale. 

[His  Lordship  then  proceeded  to  deal  with  tlie  question  of  costs, 
as  to  which  he  said,  that  a  great  part  of  the  costs  wliich  had  been 
incurred  were  costs  which  it  would  be  unjust  to  throw  upon  the 
estate,  and  that  probably  both  parties  had  been  in  the  wrong ;  but 
with  regard  to  the  charge  against  the  Defendant  of  having  re- 
ceived a  higher  rate  of  interest  than  he  accounted  for.  His  Lord- 
ship said : — ]  It  is  impossible  to  conceive  a  charge  more  direct 
and  more  offensive  against  any  person,  and  especially  against  a 
professional  gentleman,  than  a  charge  of  that  kind.  In  my  judg- 
ment that  charge  has  been  entirely  disproved,  or,  at  all  events, 
there  is  no  sufficient  evidence  to  support  it.  I  think  that  the  justice 
of  the  case  will  be  met,  not,  as  has  been  suggested,  by  throwing 
the  costs  of  this  unfortunate  dispute  upon  the  innocent  persons  or 
upon  the  estate,  but  by  directing  that  there  shall  be  no  costs  of 
the  suit  on  either  side  up  to  and  including  the  hearing. 

Sir  G.  M.  Giffard,  L. J.  :— 

There  are  four  questions  arising  on  this  appeal : — First,  as  to 
wilful  default ;  secondly,  as  to  the  Defendant  being  charged  with 
profits;  thirdly,  as  to  the  stock  mortgages;  and  fourthly,  as  to  the 
costs  of  the  suit  up  to  the  hearing. 

As  to  wilful  defiEtult,  it  is  quite  clear  that  the  Plaintiff,  being 
interested  only  in  the  capital,  can  have  nothing  to  do  with  the 
income ;  and  it  is  equally  clear  that  justice  would  not  be  done  to 
the  Defendant  if  an  inquiry  were  directed  making  him  liable  in 
respect  of  that,  because  the  tenants  for  life  are  not  here;  and 
even  if  they  had  been  here,  the  utmost  that  could  have  been 
done  would  have  been  to  direct  some  inquiry  as  between  the  co- 
Defendants,  leaving  the  question  of  wilful  default  entirely  open. 
Therefore  the  question  of  wilful  default  is  brought  to  one  simple 
point,  namely,  as  to  the  Loughborcmgh  House  property : — [His  Lord- 
ship conmiented  on  the  evidence  on  this  point,  and  said  that  he 
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was  satisfied  that  tbe  Lougliborough  House  property  had  been  sold       L.  JJ. 
for  a  full  and  fair  valae.]  iw:9 

Then  as  regards  the  profits,  no  doubt  if  trust  money  is  laid  out  Wjiitoey 
in  such  a  thing  as  the  purchase  of  cotton,  or  if  it  is  lent  out  upon 
bills  of  exchange^  or  if  it  is  put  into  a  business  and  actually  turned 
over  and  used  in  the  business,  the  eestuis  que  trust  ore  entitled,  if 
they  think  fit,  to  an  account  of  profits  and  to  have  the  profits. 
But  what  has  taken  place  here  is  this — the  money  has  been  lent  by 
the  trustee  upon  certain  securities  which  probably  were  not  securi- 
ties justified  by  the  trust.  He  happened  to  be  a  solicitor,  and  I 
have  no  doubt  that  the  loan  of  that  money  tended  to  bring  him 
custom  in  his  profession  of  a  solicitor.  But  no  case  has  gone  the 
length  of  saying  that  because  a  loan  of  that  sort  made  by  a  trustee 
who  happens  to  be  a  professional  man,  tends  to  bring  him  custom 
in  that  profession,  he  charging  the  estate  nothing  for  his  work  and 
labour,  it  not  being  in  any  sense  the  produce  of  the  trust  estate — 
no  case  has  gone  to  the  length  of  saying  that  the  ceduis  que  trust 
are  entitled  to  the  profits  of  that.  I  think  it  would  be  yery  unjust 
that  they  should  be  so  entitled.  The  utmost  the  matter  comes  to 
is  this :  that  he  being  a  solicitor,  the  loans  probably  put  him  in 
the  way  of  getting  some  business,  and  by  this  means  conduced  to 
his  getting  profits  from  that  business.  But  that  is  not  fairly  the 
produce  or  profit  of  the  trust  estate,  or  a  matter  with  which  the 
cesluts  que  trust  have  anything  to  do. 

Then  as  regards  the  stock  mortgages,  I  hare  no  hesitation  in  say- 
ing that  under  the  usual  powers  to  vary  securities,  a  loan  upon  a 
stock  mortgage  is  not  a  thing  which  is  justified  by  those  powers.  It 
must  not  be  a  stock  mortgage,  but  a  mortgage  in  the  ordinary  way 
for  securing  certain  fixed  capital  Therefore  it  is  right,  I  think,  that 
there  should  be  an  inquiry  with  respect  to  the  stock  mortgages. 

[With  regard  to  the  costs,  His  Lordship  commented  on  the 
conduct  of  both  parties  and  continued : — ] 

Justice,  I  think,  will  be  fully  done  by  giving  no  costs  whatever  to 
the  next  friend  of  the  Plaintiff  up  to  the  hearing,  and  on  the  other 
hand,  by  not  giving  the  Defendant  any  costs* 

Solicitors  for  the  Plaintiff:  Messrs.  Warrjff  Bdbins,  dt  Surges* 
Solicitors  for  the  Defendant :  Messrs*  C(nnX>e  4k  Wainewrigkt. 
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U  jj.  LAMB  ^:  NOETH  LONDON  BAILWAY  COMPANY. 


JxaUway  Gompany^LandB  Clau$e8  AU — (hmp^i^isoTy  Powers — Purpoies  of 
May  1, 3.  Special  Act — Undertaking. 

A  railway  company  obtained  an  Act  of  Parliament  in  1864  for  extending 
their  operations^  oontaining  compulsory  powers  to  take  additional  lands  in 
ooimeetioa  with  their  trndertaMng.  The  Platntifrs  land  was  included  in  the 
deposited  plans  referred  to  in  the  Act.  It  was  provided  hj  the  Act  that  a 
street  called  Mbert  Street  should  not  he  stopped  up  by  the  company  without 
the  consent  of  the  vestry  of  the  parish  of  Islington,  In  1865,  the  company, 
having  been  unable  to  obtain  the  consent  of  the  Idingion  Vestry  to  the  stop- 
ing  up  of  Albert  Street,  obtained  another  Aot  for  the  improvement  of  their 
Highbury  Statum,  and  for  other  purposes,  by  which  it  was  recited  that  it  was 
expedient  that  the  company  should  be  empowered  to  stop  up  Albert  Street, 
and  also  to  acquire,  by  compulsion  or  otherwise,  additional  lands  in  connec- 
tion with  their  undertaking,  and  the  oompany  was  empowered  to  take  the 
lands  included  in  the  deposited  plans;  and  it  was  also  enacted  that  they 
might  stop  up  Albert  Street  provided  that  they  made  another  street  in  a  pre- 
scribed direction.  None  of  the  Plaintiff's  land  was  included  in  the  plans 
referred  to  in  this  Act 

The  company,  before  the  expiration  of  the  coo^ulsory  powers  of  the  Actof 
186i,  gave  notice  to  the  Plaintiff  to  take  some  of  his  land  included  in  the 
plans  referred  to  in  that  Act;  although  it  was  admitted  that  the  land  was 
wanted  to  form  the  new  street  under  the  provisions  of  the  Aot  of  1865,  The 
Plaintiff  filed  his  bill  for  an  injunction  :-* 

Beld  (affirming  the  decision  of  James,  V.O.),  that  the  Plaintiff  was  en- 
titled to  an  injunction,  the  stopping  up  of  Albert  Street  not  being  one  of  the 
purposes  of  the  Act  of  1864. 

The  Ck>urt  will  not  oonst^e  the  compulsory  powers  of  a  railway  oampany 
BO  as  to  extend  them  beyond  the  express  words  or  absolutely  necessary  impli^ 
cation  of  the  Act )  it  being  the  duty  of  the  company  to  take  care  that  the 
public  understand,  before  the  Act  is  passed,  the  extent  of  the  compulsory 
powers  which  they  require. 

Where  a  railway  company  has  given  notioe  to  take  land  for  some  object 
which  is  clearly  within  their  compulsory  powers,  the  Court  will  not  interfere 
to  restrain  them  merely  on  the  ground  that  they  might  obtain  the  same  object 
in  some  other  way  without  taking  the  land. 

IHIS  was  an  appeal  from  an  order  of  Yice-Chanoellor  JameSy 
granting  the  Plaintiff,  FranaU  Lanibf  an  injunction  to  restrain 
the  North  London  Bailway  Compcmy  from  taking  compnlsorily 
certain  lands  belonging  to  him  near  the  Eighlury  Station  of  the 
company,  which  they  had  given  notice  to  tate. 
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In  1864  the  company  obtained  an  Act  for  enabling  them  **  to  L.  JJ. 

construct  additional  works  at  Poplar^  and  for  other  purpoges.*'  1869 

The  preamble  recited,  amongst  other  things,  that  it  was  expedient  j^ahb 

to  empowOT  the  company  to  purchase  or  acquire,  by  compulsion  or  j^ orth 

otherwise,  additional  lands  and  houses  in  connection  with  their  _  Lokdok 

_        -  .                                                                                                              Railway  Co. 
undertaking.  

The  6th  section  enacted  as  follows : — "  Subject  to  the  proTisions 
of  this  Act  and  in  the  incorporated  Acts  contamed,  the  company 
may  enter  upon,  take,  and  use  all  or  any  of  the  lands  and  other 
property  shewn  on  the  plans  and  described  in  the  books  of  refer- 
ence so  deposited  as  aforesaid ;  but  the  power  of  taking  the  same 
compulsorily  shall  not  be  exercised  after  the  space  of  three  years 
from  the  passing  of  this  Act" 

The  incorporated  Acts  therein  referred  to  were  the  Lands  Clauses 
Ad,  the  BaiUiHiys  Clauses  Act,  and  the  HaHxyurs,  Docks,  and  Piers 
Clauses  Act,  1847,  as  to  some  of  its  clauses. 

The  19th  section  provided  that  *' Nothing  in  this  Act  contained 
shall  empower  the  company  to  stop  up  or  alter  the  present  level 
or  inclination  of  the  public  road  numbered  85  A.,  and  called 
Albert  Street  on  the  deposited  plans,  without  the  previous  consent 
in  writing  of  tlie  vestry  of  the  parish  of  St  Mary,  Islingtonr 

The  Plaintiff's  land  now  in  question  was  included  in  the  books 
of  reference  and  deposited  plans  relating  to  this  Act,  and  notice  of 
the  intended  application  to  Parliament  was  served  on  him.  The 
company  could  not  obtain  the  consent  of  the  Islington  Vestry  to 
the  stopping  up  of  Albert  Street;  but  as  they  required,  in  order  to 
enlarge  and  improve  their  station  at  Mighburyy  to  take  or  use 
part  of  Albert  Street,  they  applied  for  and  obtained,  in  1865,  another 
Act  The  preamble  of  this  Act  recited,  that  in  order  to  carry  out 
a  contemplated  enlargement  and  improvement  of  the  Highbury 
Station  it  was  expedient  to  empower  the  company  to  stop  up  a 
portion  of  Albert  Street,  and  to  appropriate  the  site  thereof,  for  the 
purposes  of  their  undertaking ;  and  that  it  was  also  expedient  to 
empower  the  company  to  purchase  or  acquire,  by  compulsion  or 
otherwise,  and  hold  additional  lands  and  houses  in  connection  with 
their  undertaking ;  and  that  plans  and  sections  shewing  the  line 
and  levels  of  the  proposed  widening  of  the  said  portion  of  the  com- 
pany's railway,  and  of  the  proposed  enlargement  and  improvement 
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U  JJ.      of  the  bridges  respectively,  and  of  the  intended  new  cut  from 

18C9       the  company's  existing  railway  dock  into  the  river  Thames,  and  of 

^^^       the  intended  new  road  in  snbstitntion  for  Orange  Boad,  and  of  the 

KoBTH      ^^^  street  proposed  to  be  stopped  up,  and  also  shewing  the  lands 

LoNDOK     and  houses  which  the  company  might  purchase  under  this  Acty 

'  together  with  books  of  reference  to  such  plans,  had  been  deposited 

with  the  derk  of  the  peace  for  Middlesex. 

By  the  21st  section  it  was  enacted  that,  *'  subject  to  the  provi- 
sions in  this  Act,  and  in  the  incorporated  Acts  contained,  the  com- 
pany may  enter  upon,  take,  and  use  all  or  any  of  the  lands  and 
other  property  shewn  on  the  plans  and  described  in  the  book  of 
reference  so  deposited  as  aforesaid,  but  the  power  of  taking  tlie 
same  compulsorily  shall  not  be  exercised  after  the  space  of  three 
years  from  the  passing  of  this  Act." 

The  Lands  Clauses  Act  and  other  general  Acts  were  incorporated 
in  this  Act,  but  not  the  provisions  of  the  previous  special  Act  of 
1864. 

The  58th  section  was  as  follows  :*— '^  Subject  to  the  provisions 
and  restrictions  in  this  Act  and  the  Acts  wholly  or  partially  in- 
corporated herewith  respectively  contained,  the  company  also  may 
permanently  stop  up  and  appropriate  for  their  use  portions  of  the 
street  or  lane  in  the  parish  of  Saint  Mary,  Idinfflan,  known  as 
Sufon  Yard,  otherwise  Albert  Street,  to  the  extenf  shewn  upon  the 
said  plans,  and  the  site  of  so  much  of  the  said  street  or  lane  as 
shall  be  so  stopped  up  and  appropriated  as  aforesaid  shall  from 
the  time  of  such  stopping-up  and  appropriation  thereof  respec- 
tively be  absolutely  vested  in  the  company:  provided,  nevertheles8, 
that  the  company  shall  have  previously  constructed  at  their  cost  a 
new  or  substituted  road  of  twenty  feet  in  width,  and  running  from 
the  portion  thereof  cut  off,  and  lying  south  of  the  railway,  to 
Upper  Street,  MingUm,  in  a  direction  as  near  as  may  be  parallel  to 
that  of  the  line  of  the  railway." 

The  Plaintiff's  land  was  not  included  in  the  books  of  reference 
or  plans  deposited  with  this  Act,  nor  was  he  served  with  notice  of 
the  company's  intention  to  apply  to  Parliament  for  it. 

In  May,  1867,  the  compulsory  powers  under  the  Act  of  1861 
being  nearly  expired,  the  company  gave  notice  to  the  Plaintiff 
under  those  powers  of  their  intention  to  take  part  of  his  Iand« 


VOL.  IV.]  OHANCEBY  APPEALS.  525 

The  Plaintiff  entered  into  negotiations  with  the  company,  but       L.JJ. 
afterwards  discovered  that  the  greater  part  of  the  land  included  in       i869 
the  notice  was  not  wanted  for  any  of  the  purposes  of  the  Act  of      ^^^ 
1864,  but  for  the  purpose  of  making  a  new  road  connecting  Albert         ^' 
Street  with  Upper  Sireetj  which  they  were  compelled  to  do  under  .   Lokdon 
the  Act  of  1865  as  a  condition  of  their  stopping  up  Albert  Street.  ^^"'^^• 
The  Plaintiff  thereupon  filed  the  bill  in  this  suit,  praying  for  an 
injunction  to  restrain  the  company  from  taking  any  of  the  land 
comprised  in  their  notice,  on  the  ground  that  they  had  no  power 
to  take  any  of  his  land  compulsorily  except  for  the  purposes  of  the 
Act  of  1864;  and  also  that  there  was  ample  space  for  the  new 
road  on  land  already  belonging  to  the  company  without  taking 
any  of  the  land  of  the  Plaintiff. 

The  Plaintiff  having  moved  for  an  injunction  in  accordance  with 
the  prayer,  the  motion  was  granted  by  the  Vice-Chancellor,  and 
the  company  appealed  from  his  decision. 

Sir  BowndeU  PaJmer,  Q.C.,  and  Mr.  BodweU,  for  the  Appellants : — 

The  Act  of  1865  does  not  comprise  any  lands  which  could  be 
used  for  the  purpose  of  making  the  new  road  ordered  by  that  Act 
to  be  mada  If  the  compulsory  powers  cannot  be  extended  to  get 
land  for  the  road,  neither  can  it  be  purchased  by  agreement. 
Therefore,  if  the  Plaintiff's  contention  be  correct.  Parliament  has 
ordered  the  company  to  do  an  impossibility.  The  preamble  of 
both  the  Acts  recites  that  it  is  expedient  to  permit  the  company 
to  take  additional  lands  'Mn  connection  with  their  undertaking." 
That  shews  that  a  narrow  construction  ought  not  to  be  put  upon 
their  powers.  The  sensible  view  of  an  Act  like  that  of  1865  is 
that  it  enlarges  the  old  undertaking,  and  does  not  constitute  a  new 
one.  As  to  part  of  the  land  in  our  notice  we  are,  at  all  events, 
right ;'  and  if  we  are  to  be  restrained  at  all,  the  injunction  should 
only  be  to  restrain  us  from  proceeding  on  our  notice  as  to  the  part 
which  the  C!ourt  holds  we  cannot  take.  Eastern  Oottnties  Railway 
Company  v.  Eawkes  (1)  is  in  our  favour.  Suppose  the  former 
Act  had  put  a  stop  on  our  purchasing  land  for  a  station,  and 
the  latter  Act  had  removed  that  restriction,  surely  we  could  pur- 
chase under  the  powers  of  the  former  Act    What  we  want  the 

(1)  5  H.  L.  C.  331. 
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h.  JJ.  land  for  is  a  qonyenience  inddenit  to  the  old  nndertakiiig :  Sbektan 

1869  and  Darlington  BaUway  Company  v.  Brown  (1) ;  Warden,  dte.,  of 

l2^  Dover  Harbour  v.  South  Eastern  BaUway  Company  (2) ;  Cctiier  y. 

KoBTH  ^i^i^  Bailway  Company  (3) ;  8add  y.  JHoZeZon,  d:6.y  BaUway 

LoKDOK  Company  (4) ;  BaUtvays  Clauses  Act,  1845, «.  16. 

Mr.  Say,  Q.O.,  and  Mr.  Woodhotise,  for  the  Plaintiff:— 

Before  an  Act  affecting  the  property  of  indiyiduals  is  passed, 
notice  is  seryed  on  them.  We  were  not  seryed  with  notice  of  the 
Act  of  1865,  because  it  did  not  purport  to  affect  us,  and  now  the 
company  seek  to  use  it  to  take  away  our  property.  The  work  is 
not  one  which  could  be  done  under  the  first  Act,  or  under  the 
16th  section  of  the  BaUways  Clauses  Act,  1845 :  Beg,  y.  Wycombe 
BaUway  Company  (5).  The  Act  of  1865  does  not  extend  the 
period  of  compulsory  taking  under  the  Act  of  1864,  which  tends 
to  shew  that  the  Legislature  did  not  intend  the  powers  of  the  for- 
mer Act  to  be  exercised  for  the  purposes  of  the  latter.  Eastern 
Counties  BaUway  Company  y.  Hawkes  (6)  turned  on  contract^  and  is 
irreleyant.  The  Dover  Harbour  Case  turned  on  the  meaning  of 
the  words  ''  connected  with  the  railway."  The  company  haye  land 
on  which  they  could  make  this  road,  but  prefer  applying  it  to 
build  a  hotel,  which  they  haye  no  right  to  do.  This  depriyes  them 
of  the  right  to  take  our  land :  OaUoway  y.  Mayor,  dkc,,  of  Lon-^ 
don  (7) ;  Eversfidd  y.  Mid-SuBsex  BaUivay  Company  (8) ;  Flower  v. 
London,  Brighton,  and  South  Coast  BaUway  Company  (9). 

Sir  Boundell  Palmer,  in  reply. 

SiB  C.  J.  Selwyn,  L.J. : — 

In  cases  like  that  which  is  now  before  the  Court  the  burden 
lies  upon  those  who  seek  to  take  the  property  of  others  against 
their  will  to  shew  that  a  compulsory  power  enabling  them  so  to  do 
has  been  conferred  upon  them  by  Parliament.  Such  powers  are 
not  to  be  created  or  extended  by  doubtful  implication ;  butj  as 

(1)  9  H.  L.  C.  246.  (5)  Law  Bep.:-2  Q.  B.  310. 

(2)  9  Hare,  489.  (6)  5  H.  L.  C.  381. 

(3)  2  Ph.  469.  (7)  Law  Rep.  1  H.  L.  34,  42, 

(4)  6  Ex.  143.  (8)  3  D?  G,  a?  J,  28Q. 

(9)  2  Dr.  &  Sm.  330. 


Bailwat  Go. 
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Lord  Cottenham  obaeryed  in  the  case  of  Webb  Vi  Maneherier  and  L.  J j. 
Leeds  BaHivay  Company  {1\  it  is  the  duty  of  the  Court  to  keep  1869 
these  oorporationSy  which  possess  such  extraordinary  powers,  strictly       ^^^ 

within  the  limits  of  those  powers^  ^^  ^* 

*  North 

In  the  present  case  the  Plaintiff's  land  is  shewn  on  the  plans  and  London 
described  in  the  books  of  reference  referred  to  by  the  Act  of  1864, 
but  18  not  included  in  the  plans,  nor  described  in  the  book  of  refer- 
ence referred  to  by  the  Act  of  1865,  and,  in  my  judgment,  it  is  per- 
fectly dear,  and,  indeed,  the  contraiy  has  not  been  insisted  upon  in 
argument,  that  the  company  could  not  have  acquired  the  property 
of  the  Plaintiff  under  the  Act  of  1864 ;  for  although  it  is  true  there 
are  no  negative  words  contained  in  the  6th  clause  of  that  Act,  still 
it  has  been  yery  fairly  and  properly  admitted  by  Sir  BoundeU  Palmer 
that  the  company  is  necessarily  restricted  to  the  purposes  of  the 
Act  when  they  use  their  compulsory  powers  for  acquiring  land.  I 
think  it  did  not  require  the  authority  of  the  recent  case  in  the 
Court  of  Queen's  Bench  (Bey.  Y^Wyconibe BaUway  Company  (2)  )  to 
shew  that  under  circumstances  such  as  exist  in  the  present  case 
this  company  had  no  power  to  stop  up  the  street  called  Albert 
Street  under  the  general  powers  conferred  by  the  16  th  section  of 
the  BaUivays  Clauses  Act,  limited  as  those  powers  are  by  the 
words  at  the  commencement  and  the  close  of  that  section,  and 
also  by  the  express  enactment  of  the  46th  section  of  the  same  Act 
of  Parliament  I  think  it  is  perfectly  plain  that  they  had  no  such 
power,  still  less  had  they  any  power  to  make  another  street  at 
right  angles  with  that,  and  running  into  another  and  entirely 
different  road.  We  must  therefore  proceed  upon  the  hypothesis 
that^  under  the  Act  of  1864»  the  company  had  no  power  to  take  or 
purchase  against  the  will  of  the  Plaintiff  this  land  for  the  pur- 
pose of  making  any  sudi  road. 

Under  these  circumstances,  then,  if  the  Plaintiff  had  been  able 
to  foresee  what  the  company  would  require  for  the  purposes  of  the 
Act  of  1864,  excluding  from  those  purposes  the  formation  of  this 
new  street,  he  would  have  known  that  a  yery  small,  if  any,  portion 
of  his  land  would  be  required  for  the  purposes  of  that  Act,  and  he 
might  therefore  reasonably  abstain  from  offering  any  opposition  to 
the  passing  of  that  Act  through  Parliament.  Then  he  receives 
(1)  4  My.  At  Gr.  120.  (2)  Law  Bep.  2  Q.  B.  810. 
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L.  JJ.      no  notice  of  the  introduction  of  the  Act  of  1865,  or  of  any  intention 

1869.       to  obtain  from  Parliament  any  extension  of  the  powers  contained 

j^^       in  the  Act  of  1864,  and  it  certainly  would  be  a  case  of  considerable 

N  *RTH      hardship  if  a  persos^in  the  possession  of  land  over  which  no  powers 

London      were  conferred  by  the  Act  of  1864  should  find  himself  exposed  to 

_     '  the  exercise  of  snch  compulsory  powers  without  any  notice,  or  any 

opportunity'of  opposing  the  passing  through  Parliament  of  the 

Act  conferring  those  powers.    Nevertheless,  if  such  powers  had 

been  clearly  given  by  the  Legislature,  whatever  the  hardship 

might  have  been  upon  any  individual,  it  would  have  been  our 

duty  to  carry  into  effect  the  provisions  of  the  Act. 

But  the  question  which  we  have  to  decide  is  whether,  in  fact, 
any  such  powers  have  been  conferred  by  the  Act  of  1805.  I  thiuk 
it  is  upon  the  construction  of  that  Act^  having  reference,  of  course, 
to  the  former  Act,  that  the  question  before  the  Court  turns.  Now, 
in  considering  that  Act  of  Parliament,  I  think  there  are  three 
things  which  are  to  be  observed.  The  first  is,  that  the  two  Acts 
are  entirely  distinct,  that  there  are  no  words  incorporating  the 
one  Act  with  the  other ;  secondly,  that  the  second  Act  does  not 
continue  or  extend  the  powers  contained  in  the  Act  of  1864 ;  and 
thirdly,  that  in  the  Act  of  1865  there  is  no  reference  to  the  lands 
authorized  to' be  taken  by  the  former  Act.  On  the  contrary,  the 
two  Acts  are,  as  I  have  said,  separate  and  distinct ;  the  powers 
conferred  by  them  are  separate  and  distinct ;  and  the  lands  which 
the  company  is  authorized  to  purchase  under  the  Act  of  1864  are 
quite  separate  and  distinct  from  those  which  are  authorized  to  be 
purchased  by  the  Act  of  1865.  That  appears  in  a  very  marked 
manner  in  both  the  Acts.  It  will  be  sufficient  to  refer  to  the 
second  Act  of  1865 ;  but  the  observations  which  I  make  upon  that 
apply  also  to  the  Act  of  1864.  [His  Lordship  then  referred  to  the 
preamble  and  21st  and  58th  sections  of  the  Act  of  1865,  and  con- 
tinued : — ]  Now  I  have  already  said  that  the  construction  of  this 
new  or  substituted  road  cannot  be  considered,  in  my  judgment,  as 
one  of  the  purposes  of  the  Act  of  1864  at  all;  it  is  a  matter 
entirely  collateral  to  the  formation  of  the  railway ;  it  is,  in  fact, 
the  price  or  condition  upon  which,  as  between  themselves  and 
the  public,  the  company  were  authorized  to  stop  up  and  appro- 
priate for  their  own  use  a  certain  portion  of  Albert  Street ;  but 


VOL.  IV.]  CHANCERY  APPEALS.  529 

there  is  no  express  direction  that  they  shall  construct  this  new       L.  JJ. 
street,  nor  were  any  special  powers  given  to  them  for  purchasing        1869 
the  land  which  is  necessary  for  its  formation.     Therefore,  in  my       ^^ 
judgment^  if  Parliament  had  intended,  for  the  purpose  of  this  new      ^^' 
street,  to  give  powers  of  compulsorily  taking  any  particular  portion      Londoit 

of  land,  the  lands  which  were  necessary  for  that  purpose  would  have       

been  included  in  the  plans  and  in  the  book  of  reference,  and  also 
would  have  been  stated  to  be  lands  which  were  to  be  purchased  for 
the  purposes  of  the  Act  Of  course,  if  such  lands  had  been  in- 
cluded in  plans  previously  deposited,  and  if  they  had  been  com- 
prised in  the  former  Act  of  Parliament,  it  would  have  been  very 
easy  to  have  referred  to  them  without  the  necessity  of  requiring  any 
new  deposit  or  any  new  description  of  these  lands.  But  we  do  not 
find  any  such  reference  to  former  plans  deposited,  nor  is  there  any 
incorporation  of  the  provisions  of  the  former  Act  at  all.  I  think, 
therefore,  this  being  an  entirely  separate  and  collateral  thing,  we 
must  take  it  that  Parliament  meant  this  company  to  acquire,  as  they 
best  might,  the  lands  which  were  necessary  for  the  formation  of  this 
road,  only  saying  that  unless  they  did  acquire  land  necessary  for  that 
purpose,  then  the  condition  would  not  be  complied  with,  antl  they 
would  not  be  at  liberty  to  appropriate  to  their  own  use  that  portion 
of  Albert  Street  which,  upon  the  performance  of  that  condition,  was 
to  become  the  property  of  the  company.  I  think,  therefore,  that 
the  58th  section  cannot  be  considered  as  either  directly  or  indirectly 
conferring  the  power  of  compulsorily  purchasing  these  lands. 

An  argument  was  also  founded  upon  the  recital  in  the  Act  of 
1865,  to  which  I  have  already  referred.  I  agree  with  the  argu- 
ment that  the  word  '*  undertaking "  in  that  recital  must  include 
the  whole  undertaking  from  the  commencement  to  the  time  when 
this  Act  of  Parliament  was  passed.  But  I  think  the  very  col- 
location of  the  recitals  that  immediately  follow  it  shews  that  it 
could  not  have  been  the  intention  of  the  Legislature  to  include  the 
Plaintiff's  land  for  the  purpose  of  making  this  new  road;  for, 
adopting  the  argument  of  Sir  Bounddl  Palmer  upon  this  point, 
that  it  was  intended  to  give  them,  by  compulsion  or  otherwise,  the 
power  to  obtain  additional  lands  in  connection  with  their  under- 
taking, that  power  of  obtaining  by  compulsion  these  additional 
lands  is  one  of  the  express  purposes  of  that  Act  of  1865.    Then 

You  IV.  2  U  1 
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li.  jj.  th«  recital  goes  on  to  say  that  the  lands  which  are  to  be  acquired, 
18$9  and  which  the  company  may  purchase  under  this  Act  for  those 
;^^  amongst  other  purposes,  are  described  in  the  plans  and  boo^s  of 
jjV^  reference ;  and  those  plans  and  books  of  reference  do  not  include 
LovDov^  the  Plaintiff's  land.  Therefore  I  think  there  is  no  sufficient  ground 
for  saying  that  by  means  of  that  recital,  or  otherwise,  any  such 
power  can  be  implied.  I  think  that  the  company  have  failed  in 
ahewing  the  existence  in  either  ojT  these  Acts  of  Parliament  of  any 
power  enabling  them  compulsorily  to  purchase  the  Plaintiff's  land. 
The  consequence  is,  the  appeal  motion  must  be  dismissed  with 
Gopta. 

Sir  Q.  M.  Qiffabd,  L  J. : — 

There  were  certain  subordinate  points  adverted  to  in  the  argu* 
ment  upon  this  case  which  I  will  just  touch  upon  before  going  to 
the  real  questions  which  ariae  on  this  appeaL  It  was  alleged  that 
because  the  company  had  some  other  land  which  they  might  apply 
to  this  purpose^  and  were  building,  or  proposed  to  build,  a  hotel 
upo^  it,  therefore  the  Plaintiff  was  entitled  to  the  injunction.  I 
am  quite  satisfied  that  would  have  afforded  no  ground  for  inter- 
fering provided  this  land  was  actually  being  taken  for  the  pur- 
poses for  which  the  company  might  lawfully  take  it  Again,  it 
was.  argued  that  the  notice  included  some  land  which  was  taken 
£()r  lawful  purposes,  aod  that  the  notice  was  separable^  and  that, 
at  all  events,  the  injunction  ought  not  to  prevent  that  land  from 
being  taken,  or,  at  least,  that  certain  terms  ought  to  be  imposed  on 
the  Plaintiff.  I^ow,  in  the  first  place,  there  is  no  distinction  made 
in  [the  notice ;  it  applies  to  certain  specified  lands  without  any 
distinction  whatever.  Secondly,  I  cannot  understand  how  one  part 
of  the  notice  can  be  taken  and  the  other  disregarded,  or  how  it  can 
he  separable.  The  fact  is,  that  when  the  notice  is  given  it  is  the 
foundation  of  all  the  subsequent  psoceedings,  and  they  must  all 
necessarily  accord  with  it^  and  if  they  do  not  accord  with  it,  it 
fpUows  that  the  notice  itself  is  wrong.  Thirdly,  it  is  clear  that 
there,  are  no  grounda  whatever  for.  imposing  terms  on  the  Plaintiff. 
There  is  no  act  done  by  him  which  has  misled  the  company,  there- 
fore no  reason  why  terms  should  be  imposed  upon  him. 

That  beings  me  to  what  is  the  real  question  in  the  case,  and  that 
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ia,  whether  the  compulsory  powers  of  this  company  extend  to  taking       L.  JJ. 
the  Plaintiff's  land  for  this  purpose.    Under  the  Act  of  1864  it  is       ise9 
conceded  that  this  particular  thing  could  not  be  done.    The  pre-       l^mb 
amble  of  the  Act  of  1864  has  been  read ;  it  recites  that  it  is  ex-      ^^j^ 
pedient  to  take  certain  lands  and  houses  in  connection — ^that  is  the  ^  Loroow^ 

Widest  way  of  piittmg  it — with  the  Defendants  undertaking.  Then        

those  lands  are  specified,  and  the  6th  clause  bays :  "*  Subject  to  the 
providions  in  this  Act  and  in  the  incorporated  Acts  contained,  the 
company  may  enter  upon,  take,  and  use  all  or  any  of  the  lands  and 
other  property  shewn  on  the  plans  and  described  in  the  book  of  ' 
reference  so  deposited  as  aforesaid.*' 

Now,  considering  what  the  law  with  reference  to  these  companies 
is»  I  can  have  no  doubt  that  this  company  could  only  take  those 
specified  lands  for  lawful  purposes — that  is,  the  specified  lands  for 
such  purposes  as  were  authorisied  by  this  Act^  and  that  the  Act 
must  be  taken  quite  as  strongly  as  if  it  had  expressly  said  that  the 
company  should  take  the  land  for  those  purposes,  and  for  no  other. 

That  being  bo,  we  then  come  to  the  Act  of  1865.  The  Act  of 
1865  does  specify  other  lands,  and  does  give  with  reference  to 
those  other  lands  compulsory  powers,  and  it  in  no  way  refers  to  the 
compulsory  powers  given  by  the  Act  of  1864;  nor,  even  if  the  vestry 
had  consented,  do  I  think  that  any  power  was  given  by  the  Act  of 
1864  to  make  this  substituted  road.  It  might  well  be,  if  the  vedtry 
had  given  power  to  stop  up  Albert  Street,  that  even  with  that  consent 
there  would  have  been  no  power  to  make  the  substituted  road. 

Then  we  come  to  the  58th  section  of  this  second  Act,  and  beyond 
question  all  thede  compulsory  powers  are  directly  in  derogation 
of  private  rights,  and  mudt  be  read  most  strongly  against  the  rail- 
way company,  and  in  favour  of  private  rights.  Tou  cannot  imply 
any  extension  of  the  compulsory  powers  unless  there  fa  a  positive 
necessity  for  doing  so.  In  this  case  there  is  no  such  necessity.  It 
might  well  be  that  this  company  coiild  agree  with  some  one  who 
would  sell  them  land,  which  might  lawfully  be  done  under  the 
BaiUoays  Clauses  Act,  or  under  the  implied  power  which  would 
arise  under  this  d8th  section.  If  they  had  agreed,  or  could  now 
agree  with  ihis  Plaintiff,  they  could  do  that  thing  which  was  a 
condition  precedent  to  their  having  a  right  to  sto|>  up  Albert  Street. 
Or,  again,  if  it  were  convenient  to  them  to  apply  that  land  which 
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L.  JJ.       is  in  their  own  possession  for  the  purpose  of  making  this  road,  then 
they  could  do  that  thing  which  was  a  condition  precedent  to  their 
stopping  up  Albert  Sired.   It  is  clear,  therefore,  that  it  is  not  abso- 
NoRTH      l^t^ly  necessary  to  imply  an  extension  of  the  compulsory  powers, 
LoKw>»      and  as  they  are  directly  and  distinctly  in  derogation  of  private 
——     '  rights,  I  am  of  opinion  that  it  would  not  be  a  sound  construction 
of  Acts  of  Parliament  of  this  sort  to  give  to  any  such  clause  as  the 
58th  section  of  this  Act  any  such  extensive  meaning  as  that  which 
would  by  implication  extend  the  compulsory  powers  when  in  terms 
they  are  not  so  extended.    If  companies  wish  to  extend  their  com- 
pulsory powers,  they  should  tell  the  public  so  plainly,  and  they 
should  give  the  public  the  opportunity  of  appearing  before  Parlia- 
ment and  opposing  them  if  they  think  iit. 
Upon  these  grounds  the  appeal  motion  must  be  dismissed  with  costs. 

Solicitors  for  the  Appellants :  Messrs.  Paine  dk  Layton. 
Solicitors  for  the  Respondents :  Messrs.  Lc^^ham  &  Son. 


L.  JJ.  In  re  ABERAMAN  IRONWORKS. 

1®^  PEEK'S  CASE. 

FA  27 

'     *       CofUnbutary-^Conditumal  Mctmeni — Time  aOowedfor  Payment— Introductum 

i/new  Term. 

P,  applied  for  shares  ficedrding  to  a  form  of  application  which  bound  him 
to  pay^  in  addition  to  the  £1  per  share  which  he  had  paid  on  application,  £4 
per  share  **  on  allotment."  On  the  6th  of  September  he  received  a  letter 
stating  that  the  directors  had  allotted  him  eighty  shares,  ''  on  which  £5  per 
shard  must  be  paid  on  or  Wfore  the  15th  instant''  On  the  lOth  of  Septem- 
ber, before  anything  further  had  been  done,  F.  wrote  to  the  company  refusing 
to  accept  the  shares  e — 

Beld  (aflBrming  the  decision  of  Malifu,  V.C.),  that  the  application  and  the 
letter  constituted  a  complete  contract,  and  that  the  repudiation  of  the  10th 
of  September  was  ineffectual. 

Pentelow*B  Case  (1)  distinguished^ 

A  HIS  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice- 
Chancelior  Mcdins  settling  the  name  of  Mr.  Peek  on  the  list  of 
contributories  of  the  Aleraman  IrontDorJcs,  Limited. 
(1)  Law  Rep.  4  Gh.  178. 
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The  prospectus  of  the  obmpany  required  a  deposit  of  £1  per      L.  Jj. 
share  on  an  application  for  shares,  and  a  payment  of  £4  per  share       1869 
more  on  allotment.    Annexed  was  a  form  of  application  for  shares.  pxEK^Afle. 

Peek  made  an  application  for  shares  according  to  this  form ;  his       

application  being  as  follows : — 

^  Having  paid  to  your  bankers  the  sum  of  £100,  being  the  de- 
posit of  £1  per  share  on  100  shares  in  the  above  company,  I  hereby 
request  that  you  will  allot  me  that  number,  and  I  agred  to  ikscept 
such  shares,  or  any  less  number  you  may  allot  to  me,  and  I  agred 
to  pay  the  deposit  on  allotment,  and  to  sign  the  articles  of  associa- 
tion of  the  company  when  required ;  and  I  authorize  you  to  insert 
my  name  on  the  register  of  members  for  the  number  of  shares 
allotted  to  me." 

On  the  6th  of  September^  1864,  Peek  received  from  the  secretary 
a  letter,  which  was  as  follows : — 

"  In  reply  to  and  on  the  terms  of  your  application,  the  directors 
have  allotted  to  you  eighty  shares  in  the  company,  on  which  shares 
£5  per  share  must  be  paid  on  or  before  the  15th  instant." 

On  the  10th  of  September,  Peek  wrote  a  letter  to  the  company 
repudiating  the  shares  on  the  ground  of  alleged  misrepresentations 
in  the  prospectus,  which  he  considered  to  differ  essentially  from  one 
subsequently  issued. 

The  company  placed  the  name  of  PeeJc  on  the  register.  At  what 
time  this  was  done  did  not  precisely  appear,  but  it  was  not  estab- 
lished that  it  was  done  before  the  receipt  of  Peek's  letter  of  repu- 
diation. He  never  paid  anything  more  in  respect  of  the  shares, 
but  on  the  27th  of  September  a  call  was  made  upon  him  of  £5  per 
share,  which  he  did  not  pay.  Some  correspondence  passed  between 
Peek  and  the  officers  of  the  company,  in  which  they  insisted  on 
his  being  a  shareholder,  and  threatened  him  with  legal  proceed- 
ings, but  nothing  had  been  done  when,  in  June,  1865,  an  order  was 
made  to  wind  up  the  company. 

Yice-Chancellor  Malins  held  that  the  allotment  was  not  condi- 
tional, but  absolute,  and  that  the  secretary's  letter,  received  on  the 
6th  of  September,  1864,  could  not  be  treated  as  introducing  a  new 
term,  so  as  to  prevent  the  application  and  the  letter  from  consti- 
tuting a  complete  oontiact,  inasmuch  as  the  allowing  time  for  pay- 
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iU  J^.  ment  till  the  15th  of  Beptember  was  wholly  for  the  benefit  of  the 
I86d  Allotted.  Stis  Honour  considered  that  the  alleged  mis^presenta- 
Pftta^OAiB.  tions  were  liot  proved,  and  that  Mr.  Peek  had  not  on  the  10th  of 
Beptember  an  j  right  to  repudiate  the  shal^.  His  Honour  thought 
that  Mr.  Peiik's  name  appeared  not  to  have  been  on  the  register  oh 
the  10th  of  September,  1864,  but  held  that  this  was  immaterial, 
for  that  as  Mr.  Peek  had  bound  himself  to  take  the  shares  the 
directors  had  a  continuing  authority  to  put  his  name  on  the  regis- 
ter, and  if  they  put  it  on  after  the  10th  of  September  the  act  was 
as  effectual  as  if  they  had  done  it  before  that  day. 

Mr.  Glasse,  Q.C.,  and  iJfr.  FtBohet,  for  Peek,  relied  on  PerUelows 
Case  (1). 

Sir  Baundell  Palmet,  Q.O.,  Mr.  OMan,  Q.C.»  and  Mr.  Ferrers,  for 

the  official  liquidator,  were  not  called  upon. 

SiB  C.  J.  Sblwyn,  L  J. : — 

We  have  been  milch  pressed  in  argument  with  our  decision  in 
PerUelaw's  Oaae.  In  that  case  we  affirmed  the  decision  of  Vice- 
chancellor  Maiins,  who  appeaired  to  have  founded  his  judgment, 
not  without  doubt  and  hesitation,  upon  all  the  particular  circum- 
stances of  the  case.  It  was  a  case  very  near  the  dividing  line,  and 
its  circumstances  were  very  materially  differtot  from  those  of  the 
case  now  before  the  Court.  In  the  first  place,  in  Pentdaw*s  Oaae 
there  was  a  dear  and  admitted  fraud,  giving  Mr.  Penidaw  to  ill- 
disputable  light  to  repudiate  the  contract,  and  that,  in  my  judg- 
ment, is  very  far  indeed  from  being  the  case  in  the  matter  now 
before  il3«  In  the  next  place,  in  Pentdou>*$  Case  the  allotment 
was  ezpreased  in  a  conditional  form,  by  means  of  a  letter  which 
introduced  a  new  date,  and  before  the  expiration  of  the  time  fixed 
by  that  letter  of  allotment  the  cbnduct  of  both  parties  was  such  as 
to  lead  to  the  conclusion  that  neither  of  them  considered  that  any 
final  or  binding  contract  had  been  ent^ed  into.  I  refer  parti- 
cularly to  the  letter  of  the  10th  of  August,  in  which,  so  far  fiom 
stating  to  Mr.  PetUebuf  that  the  contract  had  been  actually  entered 
into  and  c<»npleted,  so  far  from  telling  him  that  the  shares  had 
a)  Late  R^.  4  Oh.  17a 
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been  actually  allotted  and  actually  registered  in  hia  name,  the  li.  jj. 
secretary  says,  *^  Mr.  HyaUy  the  trayeller  for  the  tlrm^  will  call  on  1809 
you  in  a  day  or  two,  and  will  furnish  you  with  any  fnrther  informa- 
ti<Hi  you  may  require."  In  the  present  case,  so  far  from  there 
being  any  conditional  form  of  allotment,  or  any  such  conduct  on 
the  part  of  the  company  as  could  be  considered  to  express  a  doubt 
whether  any  final  contract  had  been  entered  into,  the  company 
absolutely  allot  the  shares,  and  say  that  the  money  must  be  paid, 
though  it  is  true  that  they  say  that  it  must  be  paid  on  or  befbre  a 
particular  day.  They  send  notice  of  a  subsequent  call,  and  they 
have  always  consistently  treated  the  present  Appellant  as  a  p^^on 
bound  by  a  concluded  contract^  and,  consequently,  as  a  shareholder. 
I  think  that  those  circumstances  essentially  dis^nguiah  this  case 
from  Pefdehw's  Case  (1). 

[His  Lordship  then  stated  his  reasons  for  holding  that  the 
alleged  misrepresentations  in  ^he  prospectus  were  not  established.] 

It  is  true  that  the  present  Appellant  cannot  be  said  to  have  lain 
by  and  taken  advantage  of  an  opportunity  of  seeing  whether  this 
company  became  prosperous  or  not.  It  is  true  that  he  did  attempt 
to  repudiate  the  contract  within  a  Tery  short  time  after  it  waa 
entered  into,  but>  in  my  judgment,  he  has  entirely  failed  in  shew- 
ing any  such  droumstances  as  wo^d  entitle  him  to  repudiate  it, 
he  having  applied  for  shares  in  the  common  form,  having  autho- 
rized the  insertion  of  his  name  in  the  register,  and  then  having 
f^eived  a  letter  of  allotment  which  said  that  the  shares  were 
allotted  to  him,  and  merely  required  the  payment  of  money  con- 
sequent upon  such  allotment.  I  think  therefore,  that  the  present 
appeal  entirely  fiedls,  and  must  be  dismissed  with  costs. 

Sib  G.  M.  Gipfard,  LJ.: — 

I  am  of  the  same  opinion.  As  regards  Pentdoufs  Case  we  cer- 
tainly went  to  the  extreme  verge  of  the  cases  of  that  character, 
and  we  based  our  decision  upon  this,  that  the  contract  was  con- 
ditional, and  that,  in  point  of  fact,  Mr.  PerUdow  had  a  right  to 
assume  throughout  that  his  name  was  not  on  the  share  register. 
Now  here,  certainly,  there  is  no  conditional  contract    There  is  a 

(1)  Lftw  Rep.  4  Ch.  17a 
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L.  JX      xnoBt  distiDct  allotment,  and  a  notice  to  pay  on  a  particular  daj. 

1869  And  when  that  letter  of  allotment  was  received  Mr.  Peek  certainly 
Pkei^abb.  ^^^  '^^  right  to  assume  that  his  name  would  not  when  that  allot- 

ment  was  sent  be  then  and  there  placed  upon  the  list  of  share- 
holders. The  next  question,  then,  is,  whether  any  such  fraud  is 
shewn  as  would  entitle  Mr.  Peek  to  repudiate.  I  am  of  opinion  on 
the  facts  which  are  here  proved  that  no  such  fraud  is. made  out. 
That  being  so,  the  whole  case  is  disposed  of,  and  it  is  enough  to 
say  that  from  the  very  first  Mr.  Peek  knew  that  it  was  a  matter  of 
dispute  between  himself  and  the  company  whether  he  had  or  had 
not  a  right  to  repudiate,  that  he  knew  throughout  that  they  were 
disputing  his  right  to  repudiate,  that  he  knew  throughout  that 
they  were  holding  him  to  his  contract,  and  that  he  supposed 
throughout  that  they  would  put  his  name  upon  the  list,  and  assert 
a  right  to  do  so.  In  that  state  of  things,  I  am  clearly  of  opinion 
that  the  writing  of  the  letter  of  repudiation  is  not  a  ground  to 
excuse  him  from  being  on  the  list.  I  entirely  agree  with  the 
Vice-Chancellor  that  the  evidence  would  not  satisfy  me  that  Peek'e 
name  was  on  the  register  before  the  10th  of  September,  1864,  but 
I  also  agree  with  him  in  considering  that  circumstance  utterly 
immaterial.  The  ground  on  which  we  distinguished  Pentdoufs 
Case  (1)  from  Oakes  v.  Turquand  (2)  does  not  exist  here. 

Solicitors :  Messrs.  Maynard  &  Co. ;  Messrs.  Chetler  dt  UrjuhaH. 
(1)  I^w  Rep.  i  Ch,  178.  (2)  Law  Rep.  2  H.  L.  325.  • 
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TENNANT  *.  TRENOHARD.  l.  c. 

1869 
Trustee — Mortgagee— Sale  or  ForecUmare— Leave  to  hid — Practice— Varying  wv^ 

Minutes.  Jan.  26.  28; 

Feb.  24  ; 

By  a  deed  of  trust,  property  was  conveyed  to  the  sons  of  the  settlor  upon  ^^  ' 
certain  trusts  for  the  benefit  of  the  children  and  grandchildren  of  the  settlor. 
The  trustees  had  power  to  sell,  and  extensive  powers  of  management,  and 
provisions  ^were  made  that  any  tnistee  advancing  money  to  tho  settlor,  or 
paying  off  any  part  of  a  certain  mortgage  debt,  should  be  entitled  to  a  charge 
by  way  of  mortgage  on  the  estate.  One  of  the  trustees  advanced  considerable 
sums  to  the  settlor,  and  paid  off  part  of  the  mortgage  debt : — 

ffeldf  on  the  construction  of  the  deed,  that  the  trustee  was  not  entitled  to 
:    have  such  a  mortgage  on  the  estate  as  would  empower  him  to  foreclose,  and 
was  entitled  only  to  a  sale : 

Semhle^  that  a  trustee  who  is  also  mortgagee  will  not  be  allowed  to  fore- 
close. 

Decree  of  Giffard,  V.C,  varied. 

If  any  of  the  cestuie  que  trust  object,  a  trustee  of  an  estate,  though  also  a 
mortgagee,  will  not  be  allowed  to  bid  at  a  sale  of  the  estate  directed  by  the 
Court ;  but,  semhle,  if  the  estate  is  not  sold  at  the  sale,  the  trustee  may  be 
allowed  to  become  the  purchaser  under  proposals  to  the  Court. 

Order  of  James,  V.C,  affirmed. 

A  party  who  is  dissatisfied  with  the  minutes  of  decree  as  prepared  by  the 
Registrar  may  move  to  have  them  varied,  but  the  Lord  Chancellor  will  not 
allow  a  cause  to  be  set  down  to  be  spoken  to  on  the  minutes. 

By  a  deed  of  trust  or  settlement,  dated  the  9th  of  April,  1836,  *^^^^"^^^^ 
Margaret  E,  Tennant^  widow,  conveyed  a  certain  messuage  called 
Cadaxton  Lodge,  and  two  canals,  and  mineral  and  other  pro* 
perty  of  considerable  extent  in  the  county  of  Glamorgan,  to  her 
sons  Henry  Tennant,  Charles  TennanU  and  Oeorge  Tennant  (sub- 
ject to  a  mortgage  for  £50,000  to  /.  Wormald  and  W.  FuUer,  who 
were  trustees  for  the  banking  house  of  Messi^s.  Child  dt  Co.)^  upon 
certain  trusts  for  the  said  Henry  Tennant,  Charles  Tennant,  and 
George  Tennant,  and  the  three  daughters  of  Margaret  E.  Tennant, 
for  their  respective  lives,  and  after  their  deaths  for  the  benefit  of 
their  children.^  The  deed  gave  very  large  powers  of  management 
to  the  trustees,  and  particularly  to  the  senior  acting  trustee,  and 
gave  them  powers  of  sale,  and  directed  the  accumulation  of  a  sink- 
ing fund  to  pay  off  the  mortgage  to  Messrs.  Cliild.  And  the  deed 
contained  a  provision  that  if  any  of  the  children  should  hold  any 
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L.G.       bond,  note,  or  other  security,  or  any  acknowledgment  in  writing 

1869       for  money  advanced,  or  to  be  advanced,  to  or  for  the  nse  of  the 

Teknakt     said  Margard  E.  Tennant  during  her  life  (which  should  not  have 

Trbnchard.  ^^^  P^i^i  ^^  satisfied  at  the  time  of  her  death),  then  and  in  such 

case  the  party  or  parties  holding  such  security  or  securities,  or 

acknowledgment  in  writing,  and  entitled  to  the  money  secured  or 
acknowledged  thereby  to  be  due  and  owing  to  him,  her,  or  them, 
should  be  entitled  to  a  charge  by  way  of  mortgage  on  all  the  lands, 
hereditaments,  and  premises  thereby  released  and  assigned,  or 
intended  so  to  be,  for  the  amount  of  the  principal  money  so  to  be 
secured,  with  all  interest  which  should  be  due  thereon  at  the  time 
of  the  death  of  the  said  Margaret  E.  Tennant,  such  charge  to  take 
effect  next  after  the  said  mortgage  to  the  said  John  Wormald  and 
William  Fuller,  in  addition  to  any  beneficial  interest  which  might 
accrue  to  such  party  or  parties  under  or  by  virtue  of  the  said 
indenture.  The  deed  also  contained  a  proviso  that  if  any  of 
Margaret  E,  Tennanfs  children  should  pay  off  and  discharge  the 
debt  due  on  the  mortgage  to  Wormald  and  Ftdler,  or  any  part 
thereof,  then  the  party  or  parties  so  paying  the  same  should  be 
entitled  to  stand  and  be  a  mortgagee  or  mortgagees  on  the  estate 
for  the  moneys  so  paid  and  interest  in  the  place  and  stead  of 
WormaM  and  Fuller. 

In  1839  Charles  Tennant  paid  to  WormaM  and  Fuller  £7500  in 
discharge  of  principal  on  their  mortgage,  and  in;  1851  he  bought 
for  the  benefit  of  the  trust  estate  some  property  called  the  Comf- 
ion  Estate  for  £12,339.  He  also  made  large, advances  to  Margard 
E.  Tennant.  In  1850  Margaret  E.  Tennant  died,  leaving  certain 
property  upon  the  same  trusts  as  those  of  the  trust -deed,  but 
charged  with  a  mortgage  for  £8000  due  to  one  Davidson. 

In  1859  Charles  Tennant  filed  a  bill  against  Henry  Tennant^  the 
then  senior  acting  trustee,  and  the  other  parties  interested  under 
the  trust  deed,  for  the  administration  of  the  estate,  and  a  receiver 
was  appointed  and  accounts  were  directed  and  taken,  from  which  it 
appeared  that  there  was  due  from  the  estate  to  Charles  Tennant,  in 
respeet  of  the  money  paid  by  him  in  discharge  of  Child's  mortgage 
and  interest  thereon,  £14,865 ;  in  respect  of  the  purchase  of  the 
Compton  estate,  £23,503 ;  also  further  sums  advanced  to  Margaret 
£.  Tennant,  amounting  to  £13,803. 
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In  1867  Charles  Tennani  paid  to  Davidson  the  sum  of  £8700  for 
principal  and  interest^  and  took  a  transfer  of  his  mortgage. 

In  Pebrnary,  1867,  Charles  Tennant,  who  had  now  become 
senior  acting  trustee  under  the  trust  deed,  and  also  tenant  for  life 
of  two-sevenths  of  the  estate,  filed  the  bill  in  this  suit  against  all 
the  parties  interested  in  the  trust  deed,  praying  an  account  of  what 
was  due  to  him  in  respect  of  the  said  sums  of  £8700,  £14,865, 
£23,503,  and  £43,803,  and  interest,  and  that  in  default  of  pay- 
ment the  Defendants  might  be  foreclosed. 

The  suit  came  on  for  hearing  before  the  Vice-Chancellor  Oiffard, 
who  made  a  decree  that  an  inquiry  should  be  made  as  to  what  was 
due  to  the  Plaintiff  on  the  security;  that  upon  the  Defendants 
paying  the  sum  of  £800  into  Court  the  estates  should  be  sold  in 
one  lot  free  from  all  incumbrances  exqept  that  of  Messrs.  Child, 
with  a  reserved  bidding  more  than  enough  to  cover  the  debt,  &c. ; 
but  if  the  £800  was  not  deposited,  or  the  estate  not  sold,  then  the 
decree  was  to  be  without  prejudice  to  the  right  of  the  Plaintiff  to 
foreclose.    An  inquiry  was  also  directed  as  to  the  Campion  estate  (1). 


L.a 

18S9 


(1)  1868.  June  1. 
Sib  G.  M.  Giffabd,  V.C.  :— 

The  first  question  is,  whether  the 
Plaintiff  can  sustain  his  suit  at  all,  as 
to  which  I  hare  never  had  the  slightest 
doubt,  llioagh  you  may  call  in  ques- 
tion the  right  of  a  trustee  to  purchase  a 
mortgage  at  an  undervalue,  it  is  per- 
fectly absurd  to  suppose  that  because  a 
penon  is  a  trustee  he  is  to  lose  his  rights 
as  a  mortgagee;  nor  can  I  have  the 
least  doubt  about  the  right  of  a  tenant 
for  life  as  a  mortgagee.  So  far  as  the 
Plaintiff  is  tenant  for  life  of  the  two- 
sevenths,  he  cannot  enforce  his  securities 
i^ainst  the  inheritance,  but  uUrti  that 
he  may  enforce  them  against  the  in- 
heritance. That  being  so,  we  come  to 
the  substantial  questionn  in  the  suit, 
which  are :  What  are  Mr.  Charle$  7Vn- 
nanf$  strict  rights,  and  what  discretion 
have  I  under  the  statute  15  &  16  Vict 
c.  86,  s.  48,  because  apart  from  that 
statute  it  is  quite  clear  that  I  have  no 

2X9 


discretion  at  all.  As  regards  the  dis^ 
oretion  under  the  statute,  I  should  very 
much  like  to  have  this  estate  sold  if 
I  could,  but  1  can  only  do  it  if  I  can 
be  satisfied  that  there  is  reasonable 
ground  for  thinking  that  if  there  is  a 
sale  there  will  be  a  surplus,  and  if  I 
can  be  satisfied  that  Mr.  Charles  Ten- 
nani will  be  indemnified  against  any 
loss  which  may  accrue  to  him  by  reason 
of  an  abortive  sale.  If  there  is  a  decree 
for  sale,  it  must  be  under  the  48th  sec- 
tion, and  I  shall  impose  these  term»-^ 
that  there  be  two  satisfactory  affidavits 
that  the  money  likely  to  arise  from  a 
sale  will  exceed  the  incumbrances ;  and 
that  there  be  money  x>aid  into  Court  to 
cover  any  loss  that  may  happen  by  rea- 
son of  an  abortive  sale ;  with  an  under- 
taking to  abide  by  any  loss  that  may 
happen  in  the  event  of  an  abortive 
sale. 

With  respect  to  the  rest  of  the  case, 
I  do  not  hesitate  to  say  that^  in  my 
opinion,  there  is  a  right  to  foreclose.    I 

1 
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Some  of  the  children  of  Henry  TennatU  who  took  interests  under 
the  trust  deed  appealed  against  this  decree. 


Tbnkakt  

V. 

Trekobabd.  think  there  is  a  right  to  foreclose  in  re- 
""^  spect  of  the  charges  given  by  the  settle- 
ment, because  the  right  given  by  the 
settlement  is  very  different  from  that 
which  was  given  in  some  of  the  cases 
cited,  where  the  contract  has  been  that 
if  there  was  default,  then  the  trust 
for  sale  should  be  exercised,  but  in 
this  settlement  the  trust  for  sale  is  a 
mere  power  of  sale  if,  in  the  discretion 
of  the  trustees,  it  is  thought  fit  to  sell. 
That  is  not  a  case  which  deprives  the 
trustee  of  the  ordinary  rights  of  a  mort- 
gagee, and  the  ordinary  rights  of  a 
mortgagee,  whether  legal  or  equitable, 
are  to  have  a  foreclosure.  As  regards 
David$<m*8  mortgage,  nobody  has  said 
that  a  foreclosure  is  not  right  there,  and 
Vint  V.  Padget  (2  De  G.  &  J.  611) 
would,  I  think,  apply  to  Davidson's 
mortgage,  and  the  other  charges,  always 
excepting  that  in  respect  of  the  Camp* 
ton  estate. 

Then  it  was  said,  and  in  ordinary 
cases  it  would  be  so,  that  you  cannot 
pay  off  a  portion  of  a  charge  such  as 
ChUdts  mortgage,  and  have  foreclosure 
in  respect  of  the  portion  so  paid  off. 
But  it  does  so  happen  that  there  is  a 
positive  contract  to  the  effect  that  the 
person  who  does  pay  off  a  portion  of 
that  charge  shall  stand  as  a  mortgagee 
in  respect  of  that  portion ;  and  if  there 
is  a  contract  of  that  description,  that 
would  vary  the  usual  rule,  and  it  would 
be  the  same  thing  as  if  it  were  a 
separate  and  distinct  advance  by  the 
person  who  so  paid  off  the  charges. 

I  do  not  think  I  need  go  further 
into  the  case.  I  have  said  that  the  suit 
can  be  maintained.  I  have  said  that, 
imder  certain  conditions,  if  they  can  be 
complied  with,  I  think  a  sale  would  be 
the  proper  course.    If  the  sale  should 


turn  out  to  be  abortive,  then  there 
must  be  inquiries  as  to  the  Ccmpton 
estate  and  other  matters,  and  I  cannot 
go  on  now  to  direct  foreclosure  until 
the  certificate  comes  back  after  these 
inquiries,  but  I  do  not  hesitate  to  say 
that  I  think  there  would  clearly  be 
a  right  to  foreclosure  as  to  everything 
except  the  CompUm  estate,  and  the  only 
question  as  regards  the  Compton  estale 
would  be,  whether  Vint  v.  Padget  ap- 
plies or  not,  even  assuming  that  nothing 
more  were  done  than  that  the  trustee 
purchased  the  Compton  estate  out  of 
his  own  moneys.  I  think  something 
very  equivalent  to  foreclosure  would  be 
the  right  of  the  trustee,  lieoause  I  can- 
not conceive  that  the  Defendants  can 
have  a  right,  knowing  that  the  property 
is  not  enough  to  pay,  to  say  to  a  trus- 
tee that  he  shall  sell  whether  he  likes 
it  or  not ;  and  the  lowest  right  of  the 
trustee  would  be  that  of  a  vendor 
having  a  lien  for»  unpaid  purchase - 
money.  Whether  that  right  is  called 
foreclosure,  or  anything  else,  it  is  quite 
clear  that  a  vendor  who  has  a  lien  for 
unpaid  purchase-money,  and  cannot  get 
paid,  may  cancel  the  sale,  which  would 
be  equivalent  to  foreclosure ;  therefore, 
whether  it  is  called  foreclosure  or  not, 
Mr.  Tennant*8  right  would  be,  not  to 
have  a  sale  forced  upon  him,  but  to 
have  the  estate,  unless  the  parties 
choose  to  agree,  and  then,  of  course,  the 
two-sevenths,  of  which  he  is  tenant  for 
life  must  be  provided  for. 


Evidence  was  subsequently  produced 
as  to  the  value  of  the  property,  and  the 
Vice-Chancellor,  on  the  29tii  of  June, 
made  a  decree  as  mentioned  above. 
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Sir  BoundeU  Palmer^  Q.C.y  Mr.  Freeling,  and  Mr.  Speedy  for  the       L.  a 
Appellants : —  1869 

We  object  to  this  decree,  and  contend  that  it  ought  to  be  for  a  Tbnnant 
sale  absolutely  and  not  upon  conditions,  and  that  no  foreclosure  Tbenchari). 
ought  to  be  decreed  in  this  case.  It  is  true  that  the  Plaintiff  has  a 
charge  upon  this  estate,  but  he  is  also  a  trustee,  and  he  is  tenant 
for  life  of  two  seyenths,  either  of  which  is  sufiScient  to  prevent  him 
from  foreclosing.  Lucas  v.  Seals  (1),  Sampson  v.  PaUiaon  (2), 
Fooiner  v.  Sturgis  (3),  Parker  v.  Housejidd  (4),  TacUey  v.  Thomp- 
son  (5),  Cresvnck  y.  Harrison  (6),  are  authorities  that  where  there 
is  only  a  charge,  sale  and  not  foreclosure  is  the  proper  relief.  But 
a  mortgagee  who  is  also  trustee  will  not  be  allowed  to  foreclose : 
Seweiizer  r.  Mayhew  (7) ;  Hill  y.  Browne  (8) ;  Hamilton  y.  Wright  (9) ; 
AUorney-Oeneral  y.  Munro  (10)  ;  Vint  y.  Padget  (11).  As  to  two 
sevenths,  he  is  tenant  for  life ;  the  foreclosure,  therefore,  can  only 
apply  to  five  sevenths,  and  how  can  the  decree  be  worked  out  ? 
At  all  events,  as  to  the  estate  bought  by  him  there  can  be  no 
foreclosure. 

Mr.  Kardake,  Q.C.,  and  Mr.  W.  W.  Karslake,  for  the  Plaintiff  :— 

A  foreclosure  may  be  decreed  where  there  is  a  charge,  though 
the  authorities  are  conflicting :  Price  v.  Carver  (12) ;  Cox  v. 
Toole  (13) ;  Lechmere  v.  Clamp  (14). 

There  is  no  re€iSon  why  a  man  should  not  be  both  mortgagor 
and  mortgagee  in  different  capacities,  and  obtain  his  full  rights  in 
each  capacity :  Samhroke  v.  Hanbury  (15).  In  this  case  the  deed 
expressly  provides  that  the  trustees  are  to  have  a  charge  for  any 
money  advanced  by  them.  Why  should  a  mortgagee  lose  any  of 
bis  rights  because  he  happens  to  be  a  trustee  ?  Morret  v.  Paske  (16). 
He  has  advanced  this  money,  which  it  is  admitted  has  been  for 
the  benefit  of  the  estate,  and  he  can  get  neither  principal  nor 

(1)  2  Atk.  66.  (9)  9  CL  &  F.  111. 

(2)  1  Hare,  633.  (10)  2  De  G.  &  Sm.  122, 163. 

(3)  6  De  G.  &  Sm.  736.  (11)  2  De  G.  &  J.  611. 

(4)  2  My.  &  K.  419.  (12)  3  My.  &  Cr.  157. 

(5)  IJ.  &  H.  126.  (13)  20  Beav.  146. 

(6)  SeU  Deo.  444.  (14)  30  Ibid.  218. 

(7)  81  Beav.  37.  (15)  Set.  Dec.  427. 

(8)  Dm.  426.  (16)  2  Atk.  52. 
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L.  0.  interest.     The  general  principles  asserted  as  to  a  mortgi^ee  and 

1869  trustee  may  be  correct,  but  here  the  deed  has  expressly  provided 

Temkant  for  the  very  case.     Ought  he  to  have  resigned  as  soon  as  he  had 

TB.NOTA1ID,  advanced  the  money? 

Lord  Hatherley,  L.C. : — 

The  deed  of  settlement  in  this  case  is  quite  aui  ffeneris,  and  I 
have  to  consider,  in  the  first  place,  what  is  the  reasonable  con- 
struction to  be  put  upon  it.  I  much  regret  that  I  have  come 
to  a  conclusion  diflferent  from  that  of  Vice-Chancellor  Giffard ; 
and  I  should  have  felt  very  much  more  hesitation  if  it  de- 
pended solely  and  entirely  upon  the  construction  of  the  deed; 
but  I  do  not  think  it  is  so,  for  there  is  i^nother  important  point 
in  the  case,  to  which  I  shall  afterwards  refer.  My  impression  of 
the  true  construction  of  this  deed  is,  notwithstanding  the  expres- 
sions there  used  with  reference  to  charges  by  way  of  mortgage, 
and  to  those  entitled  to  stand  as  mortgagees,  that  it  was  intended 
simply  to  give  those  who  should  contribute  the  sums  of  money 
referred  to  in  connection  with  those  particular  directions  a  charge 
upon  the  property  and  nothing  more,  there  being  no  direction 
whatever  in  the  deed  to  carry  into  effect  that  which  would  be  in 
substance  a  mortgage,  or  that,  upon  payment  of  the  money,  the 
trustees  should  be  called  upon  to  execute  a  mortgage  to  the  per- 
sons advancing  the  money.  In  my  opinion  the  real  and  substan- 
tial intent  of  the  parties  was,  looking  at  the  whole  character  of 
the  deed,  that  there  should  be  a  right  to  claim  by  way  of  charge 
every  sum  advanced  for  Mrs.  TennanCs  use  and  acknowledged 
under  her  hand,  or  advanced  for  the  purpose  of  paying  off  part  of 
Child's  mortgage,  or  the  whole  of  the  debt. 

It  has  been  argued  with  considerable  force,  having  regard  to  the 
authorities,  that  if  a  person  has  a  charge,  the  right  to  foreclose 
accrues.  But  although  some  of  the  authorities  appear  to  conflict 
with  each  other,  it  seems,  on  the  whole,  to  be  settled  that  if  theie 
is  a  charge  simpUciter^  and  not  a  mortgage,  or  an  agreement  for 
a  mortgage,  then  the  right  of  the  parties  having  such  a  charge  is  a 
sale  and  not  foreclosure.  There  is  no  magic  in  the  mere  words ; 
and  although  they  would  be  strong  in  the  ordinary  case  of  an 


V 

Trbncharb. 
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instrument  creating  aimpUeiter  a  right  to  charge  hy  way  of  mort-       L.  C. 
gage,  yet  the  whole  character  of  the  transaction  must  even  then  be        1869 
looked  at.     All  that  Mrs.  Tennant  contemplated  was,  that  the  trust     t^jnInt 
should  go  on  as  long  as  possible,  but  she  never  contemplated  that 
any  one  of  those  persons  who  advanced  money  to  her  in  her  life- 
time was  to  have  a  formal  mortgage  executed  by  which  he  could 
be  put  in  a  position  to  foreclose  the  estate,  and  that,  instead  of 
realizing  by  a  sale  what  might  be  realized,  he  should  be  able  to 
destroy  the  trusts  of  the  settlement. 

As  to  the  clause  respecting  the  mortgage  to  Messrs.  Child,  the 
intent  was,  that  if  they  paid  the  whole  mortgage  oflT,  of  course  they 
would  be  at  liberty  to  take  an  assignment  from  the  Messrs.  Child, 
and,  subject  to  the  other  question  of  the  trustees'  position,  they 
would  be  in  the  same  position  as  any  other  person  taking  an  assign- 
ment of  a  mortgage,  and  having  all  the  rights  which  the  original 
mortgagee  could  convey  to  them.  But  if  part  only  was  paid  off, 
nothing  more  was  meant  than  in  the  former  part  of  the  deed,  for 
Mrs.  Tennard  did  not  intend  to  execute  an  instrument  by  which 
some  of  those  persons  who  might  advance  sums  of  money,  being 
objects  of  the  trust,  should  be  able  to  defeat  all  the  other  objects 
of  the  trust  by  foreclosure.  She  must  be  taken  to  have  known 
that  it  was  in  the  highest  degree  improbable  that  her  children 
or  her  grandchildren,  who  were  the  principal  objects  of  the  trust, 
would  be  able  themselves  to  raise  the  fund  for  redeeming  the 
mortgage. 

The  trustees  had  unusually  extensive  powers,  and  there  was  the 
utmost  anxiety  manifested  throughout  to  preserve  the  estate  from 
being  destroyed,  but  with  all  those  powers  there  was  no  po\Ver  to 
execute  a  mortgage  to  any  of  the  persons  declared  to  have  a 
charge  by  way  of  mortgage.  I  think  the  sound  construction  of 
that  instrument  would  be,  that  these  charges  by  way  of  mortgage 
were  to  be  simply  charges  payable  by  selling  parts  of  the  estate, 
and  that  it  would  not  be  a  proper  execution  of  the  trusts  of  this 
instrument  to  hold  that  there  ought  to  be  a  formal  instrument  of 
mortgage  executed,  giving  a  right  to  foreclose  to  those  persons  who 
so  advanced  the  money. 

But  the  second  point  in  the  case  appears  to  me  to  be  conclusive 
upon  tihe  present  contention.  First  of  all,  supposing  that  Mr.  Charles 
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L.  G.  Tennant  had  acquired  a  right  under  certain  circamatances  to  call  for 
1869  a  mortgage  of  this  property,  and  that  having,  under  those  circum- 
TiNNAKT  stances,  the  ordinary  right  of  foreclosure  while  he  was  the  senior 
managing  trustee,  with  all  the  powers  vested  in  him,  he  applied  to 
this  Court  for  foreclosure.  Then  he  would  be  placed  in  a  position 
which  the  Court  invariably  controls,  of  a  person  whose  duty  and 
interest  are  entirely  conflicting.  He  seems  to  have  behaved  with 
great  consideration  towards  all  those  concerned  in  the  estate,  and  to 
have  saved  the  estate  at  times  from  very  considerable  peril ;  but  it 
is  the  duty  of  every  trustee  to  make  the  most  he  can  of  the  trust 
property  for  the  benefit  of  the  ceduis  que  trusty  and  the  only  possi- 
bility of  saving  the  estate  must  be  by  selling  some  portion  of  it 
As  mortgagee  he  is  not  at  all  interested  in  doing  that,  but  is 
interested  in  foreclosing  the  estate,  and  when  he  has  foreclosed  he 
will  become  the  master  of  the  estate,  and  the  whole  of  the  trust 
which  he  is  bound  to  protect  will  be  entirely  frustrated.  So, 
again,  if  he  were  only  cestui  que  trust  and  not  mortgagee,  or  only 
trustee  and  not  mortgagee,  on  a  bill  being  filed  for  foreclosure,  he 
would  imoiediately  try  to  sell  all  the  property  to  the  greatest  ad- 
vantage in  order  to  realize  sufficient  to  pay  off  the  mortgage  and 
save  the  estate  from  destruction.  But  from  the  first  moment  that 
he  becomes  mortgagee  it  is  greatly  to  his  interest  that  the  estate 
should  be  at  once  foreclosed. 

This  case  must  be  put  upon  the  broad  principle,  that  the  trustee 
is  in  a  position  in  which  it  is  impossible  for  him,  if  a  foreclosure 
is  granted,  to  make  the  performance  of  his  duty  coincide  with  his 
interest,  and  therefore  this  Court  would  be  bound,  even  if  this  deed 
gave  him  the  power  of  foreclosure,  to  say  that  it  was  impossible 
to  allow  him  to  foreclose  when  his  duty  was  to  take  every  possible 
step  for  the  saving  of  the  estate.  In  that  respect  the  observations 
made  by  Lord  Brougham  in  Hamilton  v.  Wright  (1)  are  of  very 
considerable  force,  though  the  doctrine  is  so  well  recognised  in 
this  Court  that  the  authority  of  the  House  of  Lords  was  scarcely 
required  to  affirm  it 

But  my  decision  may  also  be  rested  upon  the  narrower  ground 
of  the  construction  of  tlie  deed,  as  meaning  that  the  charge  was 
to  be  a  simple  chjtrge,  not  by  way  of  mortgage  in  the  technical 
(1)  9  CL  &  F.  123. 
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sense  of  giving  a  right  to  foreclose^  but  coming  in  in  its  proper  place        L.  0. 
among  the  different  charges  existing  on  the  estate.  1869 

The  Vice-Chancellor's  decree  must  therefore  be  varied  by  strik-     tehmIht 
iug  out  the  direction  as  to  the  deposit,  and  directing  a  sale  to  be 
made  at  Chambers  under  the  direction  of  the  Judge,  reserving 
further  consideration.      The  costs  of  the  appeal  will  be  costs  in 
the  cause,  and  the  deposit  will  be  returned. 


TUOrOHABD. 


Feb.  24.  Mr.  Speed  applied  ex  parte  to  have  this  cause  set  down 
upon  the  minutes,  his  clients  being  dissatisfied  with  the  minutes 
as  given  out  by  the  Begistrar. 

The  Lord  Chancellor  said  that  he  objected  to  having  causes 
set  down  upon  minutes.  Any  party  who  objected  to  the  minutes 
must  give  regular  notice  of  motion  to  vary  the  minutes.  His 
Lordship  would  give  leave  to  give  the  notice  of  motion. 

Mr.  Speed  then  asked  that  the  drawing  up  of  the  order  might  be 
stayed  in  the  meantime. 

The  Lord  Chancellor  said  that  he  was  informed  by  the  Regis- 
trar that  if  leave  was  given  to  move  to  vaiy  the  minutes,  the 
drawing  up  of  the  order  would  be  stayed  as  a  matter  of  course. 

The  motion  was  set  down  for  hearing  on  a  subsequent  day,  but 
was  either  abandoned  or  arranged  by  agreement. 


M^y  25.  Mr.  Kardake,  Q.C.,  and  Mr.  W.  W.  Kardahe,  now  ap- 
pL'ed,  by  way  of  appeal  from  an  order  made  by  the  Vice- Chan- 
cellor JameSy  that  the  Plaintiff  Charles  Tennant  might  have  leave 
to  bid  at  the  sale : — 

The  sale  was  under  the  Court  and  not  by  the  trustee.  The  trustee, 
therefore^  could  not  influence  the  sale,  and  any  addition  to  the 
number  of  bidders  must  be  advantageous :  Ex  parte  Lacey  (1) ; 
Ex  parte  James  (2),  were  authorities :  Letoin  on  Trusts  (3).     The 

(1)  6  Ves.  626.  (2)  8  Ves.  337.  (8)  3rd  Ed.  p.  460. 
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L.  a       Plaintiff  was  a  merely  nominal  trustee,  there  being  a  receiver,  and 

1869       the  estate  being  administered  by  the  Court.    Upwards  of  £40,000 

Tbnnant     was  due  to  him,  on  which  he  could  get  neither  principal  nor 

interest ;  and  he  could  not  get  the  estate,  as  the  Court  had  refused 

a  foreclosure.  Nearly  all  the  eeduis  que  trust  were  willing  that  the 

Plaintiff  should  bid. 

Mr.  Fredinff,  and  Mr.  Speedy  for  the  children  of  Henry  Ten- 
nant : — 

The  Plaintiff  is  a  trustee,  and  has  naturally  acquired  knowledge 
about  this  estate,  which  he  is  bound  to  communicate  for  the  benefit 
of  the  sale ;  the  Court,  therefore,  will  not  allow  him  to  be  put  in 
a  position  where  his  interest  conflicts  with  his  duty.  In  re  Bloyes 
Trust  (1),  Hamilton  v.  Wright  (2),  Price  v.  Bym,  cited  in  Camp- 
hdl  V.  Walker  (3),  and  Parkinson  v.  Hanbury  (4),  are  authorities 
against  the  trustee  being  allowed  to  buy.  If  it  is  known  that  he 
intends  to  bid,  other  persons  will  be  deterred  from  attending  the 
sale.  Of  course  where  all  the  eestuis  que  trust  are  adults  and 
consent,  the  trustee  can  buy,  or  he  can,  where  there  are  infants, 
file  a  bill  and  obtain  leave  to  buy  ;  but  in  no  case  where  there  are 
adults  who  object,  has  leave  ever  been  given. 

Mr.  Kardakey  Q.C.,  in  reply. 

LoBD  Hatherley,  L.C. : — 

The  peculiarity  in  this  case  is  that  the  trustee  is  also  an  in- 
cumbrancer. His  powers  were  very  extensive  as  trustee,  and 
he  has  also  become  a  mortgagee  by  paying  off  incumbrances. 
I  have  already  decided  that  he  cannot  foreclose,  as  it  is  his 
duty  to  do  all  that  he  can  to  save  the  estate ;  and  the  faet  of 
his  having  been  replaced  by  a  receiver  does  not  alter  his  posi- 
tion in  that  respect.  The  justice  of '  the  case  requires  that  he 
should  not  be  allowed  to  buy  until  an  attempt  has  been  made 
to  sell  the  estate.  The  authorities  shew  that  this  Court  will 
set  aside  every  sale  out  of  Court  to  a  trustee,  and  will  further  fix 
him  with  the  price  he  proposed  to  give,  in  the  event  of  the  pro- 

(1)  1  Mac.  &  G.  488 ;  3  H.  L.  0. 607.  (3)  5  Ves.  681. 

(2)  9  CI.  &  F.  111.  (4)  Law  Rep.  2  H,  L.  1. 
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perty  not  fetching  more  upon  a  re-sale.    The  cases  where  liberty       l.  o. 
to  bid  has  been  refused,  are  mostly  cases  of  solicitors,  the  reason        is69 
of  the  rule  being,  that  a  solicitor  must  have  acquired  much  infor-     TmrNAwr 
mation,  and  that  the  Court  could  feel  no  security  that  he  would  _     *• 

do  his  duty  and  communicate  this  information  so  as  to  raise  the        

price,  if  he  had  a  prospect  of  becoming  the  purchaser.  But  the. 
reason  of  the  rule  applies  to  trustees  as  strongly  as  to  solicitors, 
and  though  the  Plaintiff  has  really  suffered  great  hardship  in  this 
case,  he  must  be  considered  to  have  considerable  knowledge  of  the 
estate,  which  is  of  a  very  peculiar  character,  part  of  it  consisting 
of  a  canal  and  of  the  business  of  the  canal.  It  has  been  said  that 
his  bidding  will  be  an  advantage  to  the  sale,  as  the  more  bidders 
there  are  the  better  chance  there  will  be  of  a  good  sale ;  but,  on  the 
other  hand,  the  knowledge  that  the  trustee  was  a  bidder  might 
keep  others  away,  as  they  might  consider  that  he  would  bid  to  the 
utmost  value  of  the  property,  and  then,  if  any  one  else  bid  more, 
would  leave  it. 

The  rule  is,  that  if  those  who  are  interested  in  the  estate  insist  that 
a  trustee  ought  not  to  be  allowed  to  bid,  the  Court  will  certainly 
give  so  much  weight  to  their  wishes  as  to  say  that  until  all  other 
ways  of  selling  have  failed  he  shall  not  be  allowed  to  buy.  But  if 
the  Court  is  satisfied  that  no  purchaser  at  an  adequate  price  can 
be  found,  then  it  is  not  impossible  that  the  Plaintiff  may  be 
allowed  to  make  proposals  and  to  become  the  purchaser.  The 
motion  must  be  refused  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Harrison,  Finoh,  &  Harrison: 
Solicitors  for  the  Appellants :  Messrs.  Roberts  &  Simpson. 
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L.  JJ.  HEAED  V.  PILLEY. 


Specific  Performance — Vendor  and  Purchaser — Statute  of  Fraudn,  b,  8 — Contract 
May  3.  by  Agent  appointed  by  Parol — Demurrer — Pleading — Sufficiency  of  AUega' 
tion  of  Contract, 


JfY 


/SZ, 


A  contract  for  the  purchase  of  land  made  by  an  agent  will  be  enforced, 
/^^y^  although  the  agent  be  appointed  merely  by  parol. 

In  a  bill  filed  by  a  purchaser  for  specific  performance  of  a  contract  for  sale, 
it  was  alleged  that  the  contract  was  made  by  one  of  the  Defendants  as  agent 
for  the  Plaintiff,  but  that  the  agent  claimed  the  benefit  of  the  contract  for 
himself.  It  appeared  by  the  statements  in  the  bill,  that  the  agent  was  ap- 
pointed merely  by  parol. 

Demurrers  by  the  two  Defendants,  the  agent  and  the  vendor,  were  over- 
ruled. > 

The  decision  of  Matins^  V.C,  afiQrmed. 

Bartlett  v.  PtchertgUl  (1)  commented  on. 

An  allegation  in  a  bill  by  a  purchaser  for  specific  performance  that  he  was 
informed  by  his  agent  that  a  written  agreement  was  executed,  followed  by 
statements  referring  to  the  i^reement  as  actually  made : — 

Eeldyon  demarrer,a  sufiScient  allcgationof  the  execution  of  a  written  contract 

X  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malin$, 
overruling  the  demurrers  of  the  two  Defendants  in  the  above  suit. 

The  bill  was  filed  by  James  Rowe  Heard  against  William  PHley 
and  Samttel  Suffden,  and  stated  as  follows : — 

The  Defendant  PUley  suggested  to  the  Plaintiff  that  he  might 
advantageously  obtain  a  lease  of  a  house  in  Fore  Street,  in  the  City 
of  London,  belonging  to  the  Defendant  Suffden,  adding  that  he 
himself  had  no  capital  with  which  to  speculate.  The  Plaintiff 
accordingly  employed  PiUey  to  obtain  for  him  a  lease  of  the  house, 
and  to  purchase  the  interest  of  the  outgoing  tenant  PiUey  sub- 
sequently agreed  with  Sudden,  in  his  own  name,  for  a  lease  of  the 
house,  and  informed  the  Plaintiff  that  he  had  done  so,  and  told 
him  that  the  agreement  was  contained  in  a  letter  from  Sudden, 
dated  the  19th  of  October,  1868 ;  and  he  also  paid  the  outgoing 
tenant  £100  for  his  interest. 

The  bill  then  stated  that  Pilley  entered  into  the  agreement  with 
Sugden  and  the  tenant  respectively  as  the  agent  for  and  on  behalf 

(1)  4  East,  577,  n. 


VOL.  IV.]  CHANCERY  APPEALS.  549 

of  the  Plaintiff;   and  that  the  Plaintiff  offered  him  one-third  of      L.  JJ. 
the  profit  to  be  made  on  a  re-sale  of  the  premises,  or  £10  in  case        i869 
the  Plaintiff  should  elect  not  to  sell  them.     The  authority  and      hkabd 
instructions  given  to  PiUey,  as  stated  in  the  bill,  were  entirely      pn,^ 
verbal.  

Pillef/  subsequently  refused  to  give  the  Plaintiff  the  benefit  of 
the  lease,  and  the  Plaintiff  accordingly  filed  the  present  bill, 
praying  that  it  might  be  declared  that  Pilley  had  entered  into  the 
agreement  with  Sugden  as  his  agent,  and  that  Sugden  might  be 
decreed  to  grant  a  lease  of  the  premises  in  accordance  with  the 
agreement. 

Both  the  Defendants  demurred  for  want  of  equity,  but  the  Vice- 
Chancellor  overruled  the  demurrers.  The  Defendants  accordingly 
appealed. 

Mr.  Glassey  Q.C.,  and  Mr.  JoUiffe,  for  the  Defendant  PiUey:— 

There  is  no  distinct  allegation  in  the  bill  of  any  written  contract 
between  Sugden  and  PiUey:  it  is  merely  stated  as  being  alleged 
by  PiUey.  This  is  not  sufficient  to  support  the  bill:  White  v. 
Smdle  (1) ;  Clark  v.  Lord  Rivers  (2) ;  Jackson  v.  Oglander  (3). 
But  our  principal  ground  of  objection  is,  that  the  bill  alleges  no 
written  appointment  of  PHley  as  the  Plaintiff's  agent ;  the  trans- 
action between  them  was  entirely  by  parol.  This  is,  therefore,  an 
attempt  to  constitute  PHley  a  trustee  for  the  Plaintiff  by  a  parol 
agreement,  which  is  contrary  to  the  8th  section  of  the  Statute  of 
Frauds.  This  very  point  was  expressly  decided  in  Barttett  v. 
PickersgiU  (4),  where  it  is  laid  down  that  a  parol  agency  does  not 
create  a  trust  which  can  be  enforced  against  the  agent.  This  case 
has  never  been  overruled,  and  is  referred  to  as  a  binding  authority 
by  Lord  St  Leonards  and  Mr.  Dart  in  their  treatises  on  Vendors 
and  Purchasers  (5). 

The  cases  reb'ed  on  by  the  other  side  are  distinguishable.  In 
Dale  V.  Hamilton  (6)  there  was  a  partnership.  In  Taylor  v. 
Salmon  (7)  there  was  a  letter  referring  to  the  agency.    In  other 

(1)  22  Beav.  72.  (5)  Sug.  V.  &  P.  14th  Ed.  p.  703 ; 

(2)  Law  Pep.  5  Eq.  91.  Dart's  V.  &  P.  3rd  Ed.  p.  599. 

(3)  2  H.  &  M.  466.  (6)  2  Ph.  266. 

(4)  4  East,  577,  n.  (7)  4  My.  &  Cr.  134- 


550  OHANOEBY  APPEAIA  [L.  B. 

L.  JJ.      cases  the  Stcdnte  of  Frauds  was  not  pleaded  bj  the  Defendant, 
1869       or  else  the  question  arose  as  an  independent  pointy  whether  the 
HxARD      relation  of  solicitor  and  client  existed  between  the  parties. 

— '  [The  Lord  Justice  Selwyn  referred  to  WiUis  v.  Willis  (1).] 

Mr.  Latorence,  for  the  Defendant  Sugden. 

Mr.  Cotton^  Q.C.,  and  Mr.  Berkeley ^  for  the  Plaintiflf : — 

The  Plaintiff  is  not  seeking  relief  against  PiUey,  but  he  asks  for 
specific  performance  against  Sugden,  alleging  that  the  contract  with 
Sugden  was  in  reality  the  Plaintiff's  contract ;   and  he  establishes 
that  by  averring  that  PiUey  was  his  agent  in  the  transaction.     The 
contract  between  PUley  and  Sugden  is  sufSciently  alleged  in  the 
bill  as  having  been  made  in  writing,  and  there  is  therefore  nothing 
inconsistent  with  the  Siatute  of  Frauds  in  the  Plaintiff's  claim. 
The  case  of  BarUett  v.  PickersgiU  (2)  is  clearly  distingoishable 
from  the  present  case,  for  it  was  not  a  suit  for  specific  per- 
formance of  an  unexecuted  contract,  but  to  oblige  the  agent,  who 
had  obtained  a  conveyance  of  the  estate,  to  convey  it  to  the  Plain- 
tiffl     Moreover,  it  is  very  doubtful  whether  that  case  would  be 
considered  good  law  at  the  present  time,  for  it  appears  inconsistent 
with  the  8th  section  of  the  Staiule  of  Frauds^  which  excepts  the 
case  of  trusts  arising  by  implication.     The  cases  of  Lees  v.  Nui- 
tall  (3),  Barnes  v.  Ottey  (4),  Bale  v.  Hamilton  (5),  and  Taylor  v. 
Salmon  (6),  are  in  our  favour.     There  is  a  distinction  between  the 
1st  and  8th  sections  of  the  Statute  of  Frauds :  in  the  1st  section, 
which  relates  to  conveyances  of  interests,  it  is  required  that  the 
agency  should  be  evidenced  by  writing ;  but  this  is  not  required 
by  the  8th  section,  which  treats  of  agreements.     This  distinction 
is  remarked  by  Lord  St  Leonards  in  his  treatise  on  Vendors 
and  Purchasers  (7).    The  conduct  of  PUley  was  a  breach  of  con- 
fidence, and  a  fraud  upon  the  Plaintiff,  against  which  the  Court 
has  power  to  relieve. 

(1)  2  Atk.  71.  (4)  33  Beav.  540. 

(2)  4  East,  577,  n.  (5)  2  Ph.  266. 

(8)  1  Rufl8.  &  My.  53.  (6)  4  My.  &  Cr.  134. 

(7)  14th  Ed.  p.  146. 
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Mr.  Jodiffey  in  reply : —  ^  *^J' 

There  was  no  fraud  in  the  conduct  of  TiUey.  He  acquired  no  J^ 
special  information,  and  gained  no  advantage  of  any  kind  from  the  Heabd 
relation  in  which  he  stood  to  the  Plaintiff.  PiliJby. 

Sir  C.  J.  Sblwyn,  L.J. : — 

In  this  case  two  questions  have  been  raised ;  first,  whether  there 
is  any  sufficient  allegation  in  the  bill,  that  an  agreement  was,  in 
fact,  entered  into  by  the  Defendant  TiHey  in  writing  so  as  to  con- 
stitute it  an  agreement  which  could  be  enforced,  having  regard  to 
the  provisions  of  the  StcUute  of  Frauds ;  and,  secondly,  as  between 
the  Plaintiff  and  the  Defendant  Pillet/,  whether  there  is  such  alle- 
gation of  agency  as  is  consistent  with  the  provisions  of  that  statute, 
and  which  can  be  enforced. 

With  regard  to  the  first  pointy  we  did  not  think  it  necessary  to 
hear  the  Bespondent's  counsel;  for  although  the  statement  re- 
lating to  the  letter  from  Sugden  does  not  amount  to  a  positive 
allegation,  still,  coupling  it  with  the  subsequent  statement  to  this 
effect,  '^  That  FiUey  entered  into  the  said  agreement  with  the  said 
Samuel  Sugden  and  Bobert  Brown,  the  tenant,  respectively  as  the 
agent  for  and  on  behalf  of  the  said  James  Bowe  Heard^  and  with 
other  statements  in  the  bill,  I  think  there  is  sufficient  allegation  of 
an  agreement,  and  an  agreement  constituted  by  the  letter  written 
and  signed  by  the  Defendant  Sugden^  so  as  to  render  it  impossible 
for  him  to  set  up  a  case  that  there  is  no  contract  in  writing  relating 
to  this  property.  Then  with  regard  to  the  agency  of  PSleg,  in  the 
first  place,  the  fact  of  the  agency  is  distinctly  stated  in  the  para^- 
graph  which  I  have  read.  And  although  it  may  be  true  that  he 
afterwards  disputed  or  questioned  that  agency,  the  fact  must  be 
taken  as  clear  and  indisputable.  This  bill  is  therefore  brought 
into  the  category  of  those  very  common  bills — a  bill  alleging  4 
contract  entered  into  in  writing  with  a  person  averred  to  be  the 
i^ent  of  the  Plaintiff,  and  praying  specific  performance  against  the 
agent  and  against  the  person  with  whom  that  agent  has  entered 
into  the  contract  That  is  a  bill  of  a  very  ordinary  description, 
and  it  is  a  startling  proposition  to  say  that  unless  the  bill  alleges 
that  the  agency  was  constituted  by  writing,  such  a  bill  cannot  be 
sustained. 
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L.  JJ.  The  only  authority  which  has  been  cited  in  support  of  that  pro- 

1869        position  is  Bartleti  v.  PiekeregUl  (1);  but  that  case  does  not 

Kb^bd      govern  the  present  one,  for  that  was  a  case  in  which  the  convey- 

PiLLRT       ^^^  ^^  executed,  and  in  which  it  appears,  from  the  short  state- 

ment  of  the  case,  which  is  in  a  note,  that  tlie  bill  was  a  bill  by  the 

Plaintiff  seeking  for  a  conveyance  to  the  Plaintiff  as  against  the 
Defendant,  to  whom  a  conveyance  had  already  been  made.    The 
statement  is  this : — "  The  Defendant  bought  an  estate  for  the  Plain- 
tiff, but  there  was  no  written  agreement  between  them,  nor  was  any 
part  of  the  purchase-money  paid  by  the  Plaintiff.    The  Defendant 
articled  for  the  estate  in  his  own  name,  aiid  refused  to  convey  to 
the  Plaintiff,  so  this  bill  was  brought  to  compel  a  conveyance." 
That  is,  after  the  conveyance  had  been  executed  the   bill  was 
filed  by  the  Plaintiff  seeking  for  a  conveyance  of  that  estate 
from  the  Defendant,  to  whom  the  conveyance  had  been  made. 
That  entirely  distinguishes  that  case  from  the  present,  which  is  an 
ordinary  suit  by  a  principal,  bringing  before  the  Court  an  agent 
and  the  person  with  whom  the  contract  has  been  entered  into. 
Assuming  the  case  of  Bartleti  v.  PiekersgiiU  to  be  good  law,  it 
cannot,  I  think,  be  considered  as  laying  down  any  such  general 
proposition  as  is  contended  for  by  the  Defendants.    At  all  events 
it  would  be  subject  to  qualifications,  especially  to  those  which  are 
mentioned  by  Lord  8L  Leonards  in  the  passage  in  his  book  on 
Vendors  and  Purchasers  (2),  which  has  been  read  to  us  by  Mr. 
BerJeeley,  and  it  is  also  subject  to  the  qualification  established  by 
Lord  Edrdwieke  in  the  case  referred  to  of  Willis  v.  Willis  (3), 
where  His  Lordship  says:  "There  is  another  way  of  taking  a 
case  out  of  the  statute,  and  that  is,  by  admitting  parol  evidence, 
within  the  rules  laid  down  in  this  Court,  to  shew  the  trust  from  the 
mean  circumstances  of  the  pretended  owner  of  the  real  estate  or 
inheritance,  which  makes  it  impossible  for  him  to  be  the  pur- 
chaser."   It  is  not  altogether  unworthy  of  remark  that  it  is  ex- 
pressly stated  in  this  bill  that  *'  PiUey  said  he  had  not  capital  with 
which  to  speculate."    I  cannot  at  all  accede  to  the  argument  urged 
in  reply,  that,  under  these  circumstances,  when  the  agent  goes  to 
the  principal  and  says,  **  I  will  go  and  buy  an  estate  for  you,"  it 
is  not  a  fraudulent  act  on  his  part  afterwards  to  buy  the  estate  for 
(1)  4  East,  677,  n,  (2)  14th  Ed.  p.  145.  (3)  2  Atk.  71. 
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himselfy  and  to  deny  the  agency.     I  think   that  would  be  an  L.  JJ. 

attempt  to  make  the  Statute  of  Frauds  an  instrument  of  fraud ;  1869 

therefore  I  agree  with  the  judgment  of  the  Vice-Chancellor,  and  hkIrd 

I  think  that  both  of  these  demurrers  were  properly  overruled,  and  ^{^t 

that  both  Petitions  of  appeal  must  be  dismissed  with  csosts.  

Sir  G.  M.  Giffard,  L.  J. : — 

In  this  case,  although  the  paragraph  relating  to  the  letter  from 
Suffden  would  not  amount  to  a  sufficient  allegation  of  agreement 
between  the  Plaintifif  and  the  Defendant,  I  am  satisfied  that  when 
you  take  it  in  connexion  with  the  other  statements  in  the  bill, 
there  is  a  clear  allegation  of  an  agreement  in  writing  signed  by 
Sugden,  That  being  so,  the  only  other  question  is  that  which  is 
raised  by  the  case  of  Bartletty.  Ptckersffill  (1),  and  it  is  enough  to 
say  that  here  there  has  been  no  conveyance  from  Sudden  to  PiUey, 
and  that  the  whole  object  of  the  bill  is  to  enforce  specific  perform- 
ance between  the  Plaintiff  and  Sugden,  PiUey  is  brought  here 
simply  to  be  bound,  and  nothing  else,  and  no  conveyance  is  sought 
from  him.  I  cannot  help  adding,  as  regards  the  case  of  BarUeU 
V.  PicJcersffiH,  that  it  seems  to  be  inconsistent  with  all  the 
authorities  of  this  Court  which  proceed  on  the  footing  that  it 
will  not  allow  the  Statute  of  Frauds  to  be  made  an  instrument 
of  fraud. 

Solicitor  for  the  Plaintiff:  Mr.  O.  E.  East. 

Solicitors  for  the  Defendants:  Mr.  W.  T.  Batesan;  Mr.il.  Watson. 

(1)  4  East,  677,  n. 
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L.  J  J.  In  re  DAEE  VALLEY  RAILWAY  COMPANY. 

^^^^        Arbitration — Enlarging  Time — Cotmnon  Law  Procedure  Act,  1854,  «.  8, 16 — 
May  8.  Lands  Clauses  Act,  1845,  s.  23. 

An  award  by  an  umpire  under  a  reference  pursuant  to  the  Lands  Clauses 
Act  for  ascertaining  the  amount  of  compensation  having,  on  the  application 
of  the  landowner,  been  set  aside  by  the  Court,  and  the  matter  referred  back 
to  the  umpire,  no  proceeding  was  taken  under  the  reference  for  nearly  seven 
months  from  the  date  of  the  order,  and  the  landowner  then  served  the  com- 
pany with  notice  of  his  desire  to  have  the  compensation  settled  by  a  jury. 
The  company  applied  to  have  the  time  for  making  the  award  extended : — 

Held,  by  James,  V.C,  that  the  provisions  of  the  Common  Law  Pro^ 
cedure  Act,  1854,  with  regard  to  remitting  matters  to  the  reconsideration 
of  the  arbitrator,  and  enlarging  the  time  for  making  the  award,  applied  to 
references  under  the  Lands  Clauses  Act,  and  that  the  Court  had  jurisdictioQ 
to  extend  the  time,  but  that  after  the  delay  which  had  taken  place  this  jaris- 
diction  ought  not  to  be  exercised  so  as  to  deprive  the  landowner  of  a  trial 
by  jury. 

On  appeal  this  decision  was  affirmed. 

J  HIS  was  a  motion  by  the  Dare  VaUey  Railway  Company  by  way 
of  appeal  from  a  decision  of  Vice-Chancellor  James^  before  whom 
the  company  had  moved  that  the  time  within  which  the  umpire, 
John  CluUon,  named  in  an  order  of  this  Court  made  on  the  9th  of 
July,  1868,  was  to  make  his  award  in  pursuance  of  such  order,  in 
case  such  time  had  expired,  might  be  extended  until  the  expira- 
tion of  two  months  from  the  date  of  the  order  to  be  made  on  the 
motion,  and  that  Bhys  and  Bichards  might  be  restrained  by  in- 
junction from  prosecuting  an  action  commenced  by  them  for  recover- 
ing £3500  claimed  by  them  from  the  company,  and  from  attempt- 
ing to  enforce  their  claim  for  compensation  against  the  company, 
except  under  the  reference  to  Cluiton  in  pursuance  of  the  order  of 
the  9th  of  July,  1868. 

The  Eespondents,  Bhys  and  Bichards,  claimed  for  the  value  of 
their  land  required  by  the  Dare  Valley  Bailway  Company  by  a 
notice  to  treat  served  on  the  1st  of  August,  1864,  and  for  compen- 
sation, the  sum  of  £3500.  Differences  having  arisen  between  the 
parties  with  respect  to  the  amount  to  be  paid,  these  differences 
were  referred,  in  pursuance  of  the  Dare  Valley  Bailway  Act,  1863, 
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and  the  Lands  Clauses  Aot^  1845,  to  two  arbitrators.    An  umpire^       L.  J  J. 
GuUon,  was  on  the  12th  of  April,  1867,  appointed  by  the  Board        18S9 
of  Trade  (Lands  Clauses  Act,  s.  28),  and  by  his  award,  dated  the       iTni 
29th  of  January,  1868,  he  awarded  £50  as  the  sum  to  be  paid  by  ^^^S! 
the  company  to  the  Bespondents  for  purchase  and  compensation        — 
money.    The  submission  to  arbitration  having  been  made  a  rule  of 
Court  by  the  Respondents,  they  moyed  to  set  aside  this  award, 
and  on  the  l^th  of  July  an  order  was  made  by  Yioe-Chancellor 
Oiffard  that  upon  Bhys  and  Richards,  by  their  counsel,  under- 
taking not  to  make  any  claim  beyond  5f .  for  damage  done  to  the 
surface  of  the  land  and  hereditaments  purchased  by  the  company, 
it  should  be  remitted  back  to  C7f(/^  to  reconsider  and  redetermine 
the  matters  referred  to  him.     The  order  as  drawn  up  was  headed 
^  In  the  Matter  of  the  Dare  VaUey  BaUway  Ad,  1863,  and  in 
the  Matter  of  the  Arbitration  between  the  Dare  VaUey  BaUway 
Company  and  B.  H.  Bhys  and  E,  Bieharde,  and  In  the  Matter  of 
the  Lands  Clauses  Consolidation  Act,  1845."    A  more  full  state- 
ment of  the  facts  will  be  found  in  the  report  of  the  case  before 
Vice-Chanoellor  Giffard  (1). 

No  steps  haying  been  taken  under  this  order,  the  solicitor  of 
Bhys  and  Biehards^  on  the  14th  of  August,  1868,  wrote  to  Clvtton 
to  ask  when  he  would  be  ready  to  proceed  with  the  arbitration. 
An  answer  was  returned  by  a  clerk  of  Clutton  on  the  24th  of 
August,  stating  that  Clutton  was  absent  in  ScoUand^  but  would  be 
ready  to  proceed  with  the  matter  in  November,  and  asking  the 
solicitor  to  arrange  with  the  railway  company  for  a  meeting  in  that 
month.  Nothing  more  appeared  to  have  passed  until,  on  the  5th 
of  February,  1869,  nothing  having  been  done  under  the  order, 
Bhys  and  Bichards  served  the  railway  company  with  notice  of  their 
desire  to  have  the  question  of  compensation  settled  by  a  special 
jury.  The  company  then  required  the  claimants  to  proceed  on 
the  order  of  the  9th  of  July,  to  which  they  replied  that  no  valid 
award  having  been  made,  and  more  than  three  months  having 
elapsed  since  the  reference  to  the  umpire,  it  was  imperative,  under 
the  Lands  Clauses  Act,  that  the  compensation  should  be  assessed 
by  jury ;  consequently,  that  if  within  twenty-one  days  from  ser- 
vice of  the  notice  under  sect  68,  on  the  railway  company,  the 
(1)  Law  Hep.  6  Eq.  429. 
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L.  JJ.       warrant  were  not  issued,  an  action  wonid  be  brought  to  recover  the 

1869        full  amount. 

}J^  The  company  filed  their  bill  at  the  Eolls  against  Bhy»  and 

BjS  ^^'co^  jRicAardu  to  restrain  this  action.     A  demurrer  was  put  in,  and  on 

the  8th  of  March,  1869,  the  Master  of  the  Bolls  allowed  the  de- 
murrer with  costs.  On  the  17th  of  March  the  Lord  Chancellor 
dismissed  an  appeal  from  the  order  of  the  Master  of  the  Bolls, 
being  of  opinion  that  by  virtue  of  the  order  of  the  9th  of  July, 
1868,  the  original  award  was  a  mere  nullity,  and  that  no  award 
having  been  made  within  the  three  months  limited  for  that  purpose 
by  the  Common  Law  Procedure  Ad,  1854,  the  Defendants  were 
entitled,  by  virtue  of  sect.  23  of  the  Lands  Clauses  Aety  to  take  the 
course  they  had  taken,  unless  the  Court  should  extend  the  time 
for  making  the  award  under  the  order  of  the  9th  of  July,  1868,  his 
Lordship  intimating  his  opinion  that  the  award  having  been  made 
a  rule  of  Court  it  fell  within  the  operation  of  the  Common  Law 
Procedure  Ad,  1854,  and  that  an  application  might  still  be  made 
to  the  Vice-Chancellor  to  enlarge  the  time  for  making  the  award. 
The  company  accordingly  gave  notice  of  motion  to  the  effect  set 
out  above.  yice-Chancellor  James  was  of  opinion  that  he  had 
jurisdiction  to  enlarge  the  time ;  but  that  after  the  delay  which 
had  occurred  this  jurisdiction  ought  not  to  be  exercised  so  as  to 
deprive  the  Bespondents  of  their  right  to  have  the  question  tried 
by  a  jury  if  they  wished  to  have  it  so  tried,  and  would  waive  their 
right  under  sect.  68  of  the  Lands  Clauses  Ad  to  recover  the  full 
amount  claimed.  The  Bespondents  acceding  to  this  condition,  an 
order  was  made  for  the  company  to  summon  a  jury  and  pay  the 
costs  of  the  application  (1).     The  company  appealed. 

(1)  The  judgment  of  the  Vice-Chan-  struction  is,  that  this  Court  has  juris- 

cellor  was  as  follows : —  diction  to  refer  the  matter  back.     The 

6th  section  of  the  Common  Law  Pro- 

Sib  W.  M.  James,  V.C.  :—  cedure  Act,  which  is  later  in  date  than 

This  case  has  been  very  fully  argued,  the  Lands  Clauses  Act,  contains  these 
and  if  I  thought  I  could  derive  any  words:  "It  shall  be  lawful  for  the  arbi- 
assistance  from  delaying  my  judgment,  trator,  upon  any  compulsory  reference 
I  should  not  give  it  at  the  present  uuder  this  Act,  or  upon  any  reference 
moment.  But,  having  attended  very  by  consent  of  parties,  where  the  sub- 
carefully  to  everything  that  has  been  mission  is  or  may  be  made  a  rule  or 
suggested  on  both  sides,  I  have  anived  order  of  any  of  the  Superior  Courts  of 
at  the  conclusion  that  the  better  con-  Law  or  Equity,**  to  do  certain  thing?; 
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Mr.  H.  Matthews,  Q.C.,  and  Mr.  Leonard  Field,  for  the  appeal 
motion : — 

Tlie  case  is  goyerned  by  the  Common  Law  Procedure  Act,  1854,       Jn  re 
and  not  by  the  Lands  Clauses  Act,  independently  of  that  statute.  bI^lwat^^ 


and  then  there  are  certain  farther  pro- 
▼isions  following.  That  is  followed  hy 
sect.  8 :  "In  any  case  where  reference 
shall  be  made  to  arbitration  as  afore- 
said, the  Court  or  Judge  shall  have 
power  at  any  time,  and  from  time  to 
time,  to  remit  the  inatters  referred,  or 
any  or  either  of  them,  to  the  reconsider- 
ation and  redetermination  of  the  said 
arbitrator,  upon  such  terms  as  to  costs 
and  otherwise  as  to  the  said  Court  or 
Judge  may  seem  proper."  There  are 
other  provisions  (sect.  15)  enabling  the 
Court  to  enlarge  the  time  for  arbitration. 
Now  is  there  any  reason  why  tho 
Court  should  not  apply  those  powers  to 
references  under  the  Lands  Clauses 
Actf  I  am  of  opinion  that  no  suffi- 
cient reason  exists  for  so  limiting  the 
construction  of  the  Common  Law  Pro^ 
cedure  Act  as  to  hold  that  it  does  not 
apply  to  matters  and  things  referred 
under  the  Lands  Clauses  Act.  It  is 
to  be  borne  in  mind  that  it  is  not  a 
mere  question  of  valuation  only  which 
IS  the  subject  matter  of  the  Lands 
Clauses  Act.  The  words  used  in  the 
Act  are :  "  Where  any  question  of  dis- 
puted compensation  under  this  Act  is 
authorized  or  required  to  be  settled  by 
arbitration;"  and  then  sect.  26  says 
that "  if  before  the  matters  so  referred  be 
determined  the  arbitrator  shall  die  ;** — 
then  certain  consequences  shall  follow. 
Therefore,  in  truth,  the  Lands  Clauses 
Act  does  deal  with  it  as  a  reference  of 
disputed  compensation  to  a  particular 
tribunal.  There  are  many  cases  in 
which  compensation  for  wrong  done 
afler  the  railway  was  constructed  may 
have  to  be  dealt  with  under  that  ma- 
chinery.    Then  it  is  in  terms  a  refer- 


ence by  consent  of  the  parties,'  because 
the  Lands  Clauses  Act  makes  the  ap- 
pointment of  the  arbitrator  a  submis- 
sion to  arbitration,  and  apparently  has 
made  it  so  for  the  pur|X)se  of  intro- 
ducing these  words — "a  reference  by 
consent  of  the  parties."  It  is  a  sub- 
mission, or,  in  other  words,  a  reference 
by  consent,  which  reference  by  consent 
of  the  parties  is  to  be  made  by  another 
section  of  that  Act  a  rule  of  Court.  Jt 
has  been  determined  that  sect.  8  of  the 
Common  Law  Procedure  Act  does  apply 
to  a  case  under  an  Act  very  similar 
to  this  :  In  re  Ward  (11  W.  B.  88). 

I  really  do  not  see  exactly  how  that 
case  differs  in  principle  from  this.  It 
was  a  reference  of  the  amount  of  com- 
pensation to  be  paid,  and  was  simply  as 
much  a  valuation  or  question  of  com- 
pensation as  the  matter  before  me ;  and 
there,  after  full  discussion,  the  Court  of 
Queen's  Bench  unanimously  came  to 
the  conclusion  that  sect  8  of  the  Com" 
mon  Law  Procedure  Act  did  apply. 
And  I  am  certainly  not  indisposed  to 
attach  weight  to  the  fact,  although  the 
matter  was  not  argued  before  my  pre- 
decessor, that  the  order  in  this  very 
case  of  the  9th  of  July,  1868,  can  cer- 
tainly not  be  justified  in  the  language 
in  which  it  was  made,  referring  the 
matter  back  to  the  same  umpire,  unless 
there  was  power  under  the  Common 
Law  Procedure  Act  to  do  it  I  am 
dealing,  in  fact,  with  an  order  which 
has  never  been  set  aside,  which  has 
never  been  questioned  by  any  appeal 
or  otherwise,  and  which  proceeds  en- 
tirely upon  the  assumption  that  all 
the  sections  of  the  Common  Law  Pro- 
cedure Act  with  regard  to  references  do 
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L.  JJ.      In  re  Ifird  (1) ;  In  re  AngUhlialian  Bank  and  De  Bosax  (2).  There 

lg69       has  been  no  sufficient  notice  calling  on  the  umpire  to  act  under 

^[^       the  Common  Law  Procedure  Act,  1854,  s.  15,  so  it  is  at  least  qnes- 

^^  ^^^nl^  tionable  whether  the  time  for  making  the  award  has  expired,  but 

if  it  has,  the  Court  has  jurisdiction  to  enlarge  it  under  that  section : 

Lord  V.  Lee  (3) ;  In  re  Warner  and  PowdTe  ArUtration  (4) ;  and 
the  case  is  one  in  which  this  jurisdiction  ought  to  be  exercised. 

Mr.  Kay,  Q.C.,  and  Mr.  Freding,  contra,  were  not  called  upon. 


Sir  C.  J.  Selwyn,  L.J.  :— 

I  think  we  ought  not  to  call  upon  the  Bespondents  in  this  case. 
In  the  first  place  I  entirely  agree  with  the  learned  Yice-Chancelior 
in  the  judgment  which  he  has  delivered  as  to  the  jurisdiction  of 
the  Court,  and  I  think  it  therefore  unnecessary  to  go  through  the 
sections  of  the  Acts  of  Parliament  which  are  there  referred  ta 
But  assuming  the  Court  to  hare  the  power  to  make  such  an  order 
as  the  Appellants  ask  for,  the  application  is  made  to  the  discretion 
of  the  Court,  and  the  first  difficulty  in  their  way  is  that  which 


apply  to  guch  a  referenoe  as  has  been 
made  in  this  case.  Beiag,  therefore,  of 
opinion  that  the  case  comes  within  the 
words  of  the  Act  of  Parliament — seeing 
no  reason  in  principle  why  the  Court 
should  not  be  trusted  with  the  Jurisdic- 
tion to  send  hack  to  arbitrators  or  an 
umpire  a  reference  under  the  Land$ 
ClauH9  Act  as  well  as  any  other  refer^ 
enoe,  and  seeing  that  there  is  nothing, 
as  it  seems  to  me,  in  those  parts  of 
that  Act  of  Parliament  which  cannot 
well  consist  with  the  LandM  Clauan 
Act,  I  think  that  the  sounder  construc- 
tion is  the  liberal  one,  viz.,  to  hold  that 
the  Court  has  jurisdiction  to  make  the 
Older  which  is  asked. 

But  then  comes  the  question  whether 
the  Court  ought  to  exercise  the  juris* 
diction  in  this  case  by  sending  it  back 
to  the  same  arbitrator  after  all  this 
lapse  of  time,  or  sending  back  at  all, 


and  I  think  after  this  delay  I  should 
not  be  disposed  to  deprive  the  party  of 
his  right  to  have  the  question  deter- 
mined by  another  tribunal — that  i^  by 
a  jury,  if  the  parties  are  williog  to  bave 
it  so  tried.  I  certainly  would  DOt^  if 
I  can  help  it,  and  I  do  not  wish,  by 
reason  of  mistake  as  to  their  i<^  pon- 
tion,  to  leave  the  railway  company  is 
the  position  in  which  they  are  with 
regani  to  seot  68,  if  nothing  is  doss 
upon  this  motion.  I  shall  therefore 
make  an  order  enkrging  the  tioM  for 
three  months  for  making  the  awsrd, 
unless  the  Respondent  oonsents  to  waive 
his  right  under  sect  68,  and  allow  the 
matter  to  be  tried  by  a  jury. 

(1)  1  K.  &  J.  90. 

(2)  Law  Re|>.  2  Q.  R  462. 
(8)  Ibid.  3  Q.  B.  404. 

(4)  Ibid.  3  Eq,  261. 
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always  meets  those  who  ask  the  Court  of  Appeal  to  interfere  with  L.  JJ. 
the  exercise  of  a  discretionary  power  vested  in  the  Judge  of  the  i869 
Court  below.  This  Court  is  always. reluctant  to  interfere  in  such  ^J[^ 
cases,  but,  speaking  for  myself,  I  may  say  that  even  if  this  matter  ^^^  ^^^l^ 

had  come  before  us  originally,  and  if  we  had  been  called  on  to        

exercise  our  discretion  in  the  first  instance,  I  should  have  come  to 
the  same  conclusion  as  that  at  which  the  learned  Yice*Chancellor 
has  arrived.  If  the  landowners  had  been  insisting  upon  a  right 
to  recover  the  whole  sum  of  £3500  the  matter  would  have  stood 
very  differently,  but  both  before  the  Vice-Chancellor  and  before 
us  the  landowners  have  waived  any  such  claim,  and  they  only 
desire  that  the  compensation  should  be  ascertained  by  a  jury ;  the 
question,  therefore,  is  merely  between  one  mode  of  trial  and 
another.  The  whole  proceeding  is  based  upon  the  Lands  Clausee 
Aetf  and  whether  the  23rd  section  of  that  Act  does  or  does  not  in 
strictness  apply  to  the  case  of  an  award  referred  back  for  the 
reconsideration  of  the  arbitrator,  it  must,  in  my  judgment^  have 
a  material  influence  on  the  mind  of  the  Court  in  considering  how 
its  discretion  ought  to  be  exercised  in  a  case  of  compensation 
arising  originally  under  that  Act.  Now  the  23rd  section  clearly 
shews  that  in  the  view  of  the  Legislature  the  parties  are  bound  to 
proceed  with  diligence  under  a  reference  to  arbitration,  and  it 
provides  that  where  for  any  reason  proceedings  under  a  reference 
have  failed,  then  a  trial  by  jury  shall  be  substituted.  Now  in  the 
present  case  there  has  been  a  considerable  lapse  of  time,  and  it 
appears  that  matters  have  got  into  such  a  condition  that  there,  no 
doubt,  would  be  considerable  difficulty  and  embarrassment  in  pro- 
ceeding with  the  reference.  Under  those  circumstances  it  appears 
to  me  that  it  would  not  be  right  for  us  in  the  exercise  of  our  dis- 
cretion, and  especially  where  the  Vice-Chancellor  has  arrived  at 
an  opposite  conclusion,  to  make  an  order  the  effect  of  which 
would  be  to  do  the  very  opposite  of  that  which  is  provided  for  by 
the  23rd  section,  and  prevent  the  trial  of  this  question  by  a  jury. 
It  is  said  that  the  company  are  not  in  any  degree  responsible  for 
the  delay  which  has  taken  place,  and  it  is  also  said  that  they  were 
ignorant  of  the  letters  of  the  14th  and  24th  of  August.  Admit- 
ting that,  it  must  then  be  taken  that  they  did  nothing  at  all  from 
the  date  of  the  order   of  my  learned  brother  sitting  as  Vice- 
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L.  JJ.  (Chancellor,  that  they  made  no  inquiry  upon  the  subject,  but  were 
1809  simply  passive.  They  endeavour  to  justify  this  by  saying  that  they 
In  re  ^^^^  ^^  ^^^  position  of  Defendants  opposing  the  claim,  and  there- 
&^\rAYO^  fore  were  not  called  upon  to  be  active  in  urging  on  proceedings 
—  which  would  certainly  result  in  something  being  found  due  from 
them  in  respect  of  compensation  and  of  costs.  But,  on  the  other 
hand,  it  must  be  considered  that  the  arbitrator  had  made  an  award 
which  was  in  substance  an  award  in  their  favour;  and,  if  they  were 
desirous  of  exercising  the  right  which  it  has  been  ai^ued  they 
possess,  of  having  the  arbitration  proceeded  with  in  such  a 
manner  as  to  exclude  the  right  of  the  claimants  to  a  trial  by 
jury,  I  think  it  was  incumbent  upon  them  to  take  some  step  or 
proceeding  to  enforce  that  right.  They  do  nothing  at  all,  they 
make  no  inquiry,  they  allow  this  great  lapse  of  time  to  take  place, 
and  then  they  come  before  this  Court  and  ask  us  to  interfere  and 
exercise  our  discretion  by  preventing  a  trial  by  jary.  In  my  judg- 
ment that  would  be  an  improper  interference  on  the  part  of  this 
Court.  I  think,  however,  that  the  undertaking  which  was  given 
by  the  landowners  in  respect  of  their  making  no  claim  for  the 
surface  must  be  continued,  and  also  the  undertaking  not  to  proceed 
with  the  action  for  £3500.  Those  undertakings  being  given,  I 
think  the  costs  of  this  appeal  motion  must  be  borne  by  the  parties 
moving. 

Sib  G.  M.  Giffabd,  L  J. : — 

I  quite  agree  with  the  view  the  Vice-Chancellor  has  taken  of 
the  construction  of  the  Common  Law  Procedure  Act ;  and  I  have 
no  doubt  that  we  have  jurisdiction  to  enlarge  the  time  for  making 
the  award.  The  question,  then,  is,  whether  this  is  a  proper  case  in 
which  to  exercise  it.  The  case  stands  in  a  very  different  position 
from  that  in  which  it  stood  when  it  was  before  me  as  Vice-Chancellor 
in  July,  1868.  On  that  occasion  I  thought  the  award  bad,  but 
rather  in  the  interest  of  the  railway  company  I  gave  them  an 
opportunity  of  going  before  the  arbitrator  again.  That  was  in 
July,  1868,  and  from  that  day  to  the  present  they  have  taken  no 
step  to  prosecute  the  matter  before  the  arbitrator,  and  by  their 
own  want  of  diligence  they  have  brought  the  matter  to  such  a 
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state  that  they  think  it  necessary  to  apply  to  the  Court  for  its      L.  JJ. 
indulgence.    An  application  for  indulgence  is,  of  course,  an  appli-       1S69 
cation  to  the  discretion  of  the  Court ;  and  when  the  Court  below        ^JJ^ 
has  exercised  its  discretion,  I  should  be  exceedingly  reluctant  to  ^*"^^*?J^ 

interfere  with  that  discretion;   I  certainly  should  never  do  so        

unless  upon  some  question  of  principle  I  felt  bound-  to  come  to 
the  conclusion  that  that  discretion  had  been  wrongfully  exercised. 
I  cannot  at  all  say,  in  this  instance,  that  it  has  been  exercised 
wrongly,  because  after  this  lapse  of  time  it  is  rational  to  suppose 
that  the  parties  would  think  it  desirable  to  have  all  the  evidence 
over  again,  and  a  complete  re-discussion,  and  would  not  like  to 
trust  to  what  the  recollection  of  the  arbitrator  might  be.  The 
real  difference  in  the  costs  cannot  be  very  great ;  and  I  do  not 
consider  tliat  the  company  in  going  to  a  jury  are  paying  too 
high  a  price  for  the  undertaking  given  by  the  claimants  to  stay 
their  action  for  the  £3500.  The  motion  must  be  refused  with 
costs. 

Solicitors:  Messrs.   Fidi^    Boscoe,    &    Co. ;   Messrs.    Vizard ^ 
Crowder^  dt  Co, 


May  22. 


In  re  EGBERTS'  TRUST.  L.  jj. 

1869 
Appeal  Petition — Certificate  €f  one  Counsel. 

Leave  will  not  be  granted  to  present  a  Petition  of  appeal  with  the  certifi- 
cate of  only  one  counsel,  merely  on  the  ground  that  one  counsel  only  appeared 
for  the  Appellants  in  the  Court  below. 

Mr.  WILLIS  applied  for  leave  to  present  a  Petition  of  appeal 
with  the  signature  of  one  counsel.  The  Appellants  were  trustees 
who  had  paid  money  into  Court  under  the  Trustee  BdiefAot,  and 
had  been  ordered  to  pay  all  costs  occasioned  by  their  so  doing. 
One  counsel  only  had  appeared  for  them  in  the  Court  below.  He 
referred  to  Knotoles  v.  QreenhiU  (1)  and  Re  Midland  Counties  Benefit 
BuUdinff  Society  (2). 

(I)  30  L.  J.  (Ch.)  670  ;  5  L.  T.  (N.  S.)  166. 
(2)  lOJur.  (N.S.)691. 
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U  JJ.      SlB  0.  J.  Selwyn,  L. J. : — 
18«9  'V^^e  are  not  prepared  to  lay  down  the  general  principle  that  in 


Jn  f»  every  case  in  which  a  party  has  appeared  by  one  counael  only  in 
Tmmt.      the  Conrt  below  he  can  appeal  on  the  certificate  of  only  one  counsel. 

■*""  In  the  cases  where  such  an  appeal  has  been  admitted,  there  has 
been  some  other  circumstance,  as  the  poverty  of  the  Appellant,  or 
the  extreme  smallness  of  the  property  in  dispute.  The  present 
appeal  seems  to  turn  only  on  a  matter  of  costs,  and  does  not  come 
within  the  principle  of  the  cases  in  which  the  permission  now  asked 
has  been  giyen.    The  application  must  be  refused. 

Solicitor :  Mr.  B.  Chandler. 


L.JJ.  EAKL  BEAUCHAMP  v.  WINN. 

1^  Orant-- Worth  of  DeBcriptum—'*  Warren  </  Ckmies.'' 

AprU^,  5,6; 
May  29.  The  grant  of  a  '^  warren"  by  a  person  who  is  both  owner  of  the  soil  and 

'"~*^  has  a  right  of  free  warren  in  it  may  i>as8  an  estate  in  the  soil  if  the  context 

of  the  instrument  shews  the  intention  to  be  such,  but  that  is  not  its  primd 

facie  construction.     Oo,  Litt  6  b.  (6.)  explained. 

By  a  grant  from  the  Duchy  of  Cornwall,  in  1799,  certain  closes  of  land, 
and  "  all  that  warren  of  conies,  with  all  and  smgnlar  the  rights,  members, 
and  appurtenances  whatsoever,  in  Bromhy,  and  all  that  lodge  or  house  there- 
upon built,  commonly  called  Bromhy  Lodge ;  and  all  that  warren  of  conies 
in  B.,  both  which  said  warrens  of  conies  are  known  by  the  name  of  Bromby 
warren,  and  extend  themselves  in  and  over  the  wastes  of  Bromhy,  &c.,"  were 
granted  to  a  person  from  whom  the  Flaintiif  claimed.  The  duchy  was  en- 
titled to  the  soil  of  the  wastes,  and  to  a  right  of  free  warren  in  them  : — 

Hdd,  that  the  context  did  not  enlarge  the  meaning  of  the  words  "  warren 
of  conies**  so  as  to  make  it  pass  anything  more  than  a  right  to  the  conies, 
and  whatever  was  fairly  incident  to,  or  neoessary  for,  the  preserving  and 
making  pro6t  out  of  them. 

Decree  of  the  Master  of  the  Bolls  afHrmed. 

1  HIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of  the  Master 
of  the  Bolls  dismissing  his  bill.  The  question  was,  whether  the 
soil  in  the  East  Common  of  Bromhy  passed  under  a  grant,  dated 
the  27th  of  March,  1799,  from  the  Duchy  of  Cornwall  to  Thomas 
Pindar,  under  whom  the  Plaintiff  claimed.    The  material  words 
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of  the  grant  were :  '^  All  that  piece  or  parcel  of  wood^land  situate  L.  JJ. 
Id  Browinfi  withia  the  county  of  Lincoln^  commonly  called  Princefs  1868 
Woods,  containing  by  admeasurement  23a.  1b.  Up.  or  thereabouts ;  s^m, 
and  all  that  close  or  parcel  of  pasture  land  situate  at  the  east  end  J^^^^champ 
of  the  said  woods,  and  commonly  called  wood  and  dose,  con-  Wmv. 
taining  by  admeasurement  4a.  3b.  24p.  or  thereabouts;  and  all 
tliat  warren  of  eonie$^  with  all  and  singular  the  rights,  members, 
and  appnrtenauces  whatsoever,  in  Bromby  aforesaid,  and  that  lodge 
or  house  thereupon  built,  commonly  called  Bromhy  Lodge,  and  all 
that  warr&n  of  conies,  with  aJl  and  singular  the  rights,  members, 
and  appurtenances  whatsoever,  in  Bedbowrne,  in  the  said  county  of 
Lincoln,  both  which  said  warrens  of  conies  are  now  commonly 
called  or  known  by  the  name  of  Bromhy  Warren^  and  do  extend 
themselves  in  and  over  the  wastes  or  eastmoores  of  Bromby,  Fro- 
dingham,  Scunthorpe,  and  Ashby,  in  the  said  county  of  Lincoln, 
which  said  several  premises  are  parcel  of  the  lordship  and  soke  of 
Kirton  in  Lindaey,  in  the  said  county  of  Lincoln,  and  parcel  of  the 
possessions  of  the  Duchy  of  Cornwall,  and  were  last  demised,  to- 
gether with  the  fishery  of  the  Elver  Trent,  by  His  present  Majesty 
King  Oeorge  III.,  by  letters  patent  under  his  Exchequer  Seal,  bear- 
ing date  the  15th  day  of  August,  in  the  year  of  Our  Lord  1777, 
unto  Bobert  Pindar,  of  Browhy  Hall,  in  the  said  county  of  Lincoln, 
derk,  since  deceased,  for  a  reversionary  term  of  nineteen  years,  to 
commence  from  the  13th  day  of  July,  1788,  under  the  several 
yearly  rents  of  20«.  for  the  said  woodlands,  and  £3  78.  4^(2.  for 
the  said  coney  warren.  And  also  all  houses,  edifices,  structures, 
timber  trees  and  other  trees,  mines,  quarries,  waters,  watercourses, 
roads,  ways,  easements,  profits,  commodities,  privileges,  advan- 
tages, emoluments,  and  hereditaments  whatsoever  in  or  upon  the 
said  woods  and  lands,  and  the  said  warren  and  warrens  of  conies 
growing  or  arising  to  the  same,  in  anywise  belonging  or  appertain- 
ing, at  or  for  the  price  or  sum  of  £800  of  lawful  money  of  Greed 
Britain,  to  be  paid  by  the  said  Thomas  Pindar  within  forty  days 
from  the  date  of  this  certificate  of  contract  into  the  Bank  of 
England  and  carried  to  the  account  of  ^he  Duchy  of  Cornwall. 
And  from  and  immediately  after  the  payment  of  the  said  sum  in 
manner  aforesaid,  and  the  inrolment  of  this  certificate  and  the  re- 
ceipt for  the  said  purchase-mouey  in  the  office  of  the  auditor  of  the 
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UJJ.      Dnchy  of  ComwaUy  and  thenceforth  for  ever,  the  said  Thonuu 
1869       Pindar f  and  his  heirs,  successors,  or  assigns,  shall  be  adjudged, 
^eL       deemed,  and  taken  to  be  in  the  actual  seisin  and  possession  of  the 
Bbaucbamp  g^^j  woodland  and  pasture  ground,  warrens  and  premises  so  by 
WiNv.       him  purchased,  and  shall  hold  and  enjoy  the  same  peaceably  and 
quietly,  in  as  full  and  ample  manner,  to  all  intents  and  purposes,  as 
His  said  Koyal  Highness  the  Prince  of  fFo&s,  his  heirs  or  succes- 
sors, Dukes  of  ComtoaU^  might  or  could  have  held  and  enjoyed 
the  same.    By  force  and  virtue  of  an  Act  of  Parliament  passed  in 
the  38th  year  of  the  reign  of  His  Majesty  King  George  III.,  in- 
tituled *  An  Act  for  making  perpetual,  subject  to  the  redemption 
and  purchase  in  the  manner  therein  stated,  the  several  sums  of 
money  now  charged  in  Great  Britain  as  a  land  tax  for  one  year 
from  the  25th  day  of  March,  1798.' "    The  other  facts  of  the  case 
sufficiently  appear  from  the  judgment  of  the  Court. 

Mr.  Jessdy  Q.C.,  and  Mr.  Walford,  for  the  Plaintiff,  in  support  of 
the  appeal : — 

The  duchy  had  the  soil  and  also  a  right  of  free  warren  imder  the 
charter  set  out  in  The  Prince's  Case  (1),  The  words  **  warren  of 
conies"  in  the  grant  from  the  duchy  pass  the  soiL  There  is  no 
such  thing  at  common  law  as  a  right  of  warren  of  conies.  The 
only  right  of  that  kind  known  was  a  right  of  warren,  and  ^  a  war- 
ren of  conies'*  must  denote  the  place.  This  is  made  more  clear 
by  the  reference  to  a  lodge  as  built  upon  it  The  word  **  warren"  is 
always  used  in  Acts  of  Parliament  as  denoting  the  place,  and  such 
is  its  ordinary  construction  in  grants :  Co,  Litt.  (2) ;  Bice  v.  Wise- 
man (3) ;  ShepparcTs  Touchstone  (4) ;  Jacob's  Law  Dictionary  (5) ; 
Termes  de  la  Leif,  "Warren  " ;  Blaekstone^s  Commentaries  (6).  The 
reservation  of  rent  out  of  the  warren  in  this  case,  shews  that  the 
soil  was  included,  for  a  rent  cannot  be  reserved  out  of  an  incorpo- 
real hereditament:  Co,  Litt,  (7).  Marshall  v.  Ulleswater  Steam 
Navigation  Company  (8)  is  a  strong  authority  in  our  favour.  The 
38  Geo.  3,  c.  60,  under  which  the  sale  was  made  to  the  Plaintiff's 

(1)  4  Rep.  part  8,  p.  145.  (5)  Page  1736. 

(2)  5  b  (6).  (6)  VoLii.  p.39. 

(3)  1  Roll.  Rep.  259 ;  3  BiiUtr.  82.  (7)  47  a. 

(4)  Pages  96,  98.  (8)  8  B.  &  S.  732. 
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predecessor  in  title,  only  authorizes  the  sale  of  *^  tenements"  and       l.  jj. 
does  not  authorize  the  sale  of  a  right  of  warren.  ]S69 

Sir  Botmddl  Palmer,  Q.C.,  Mr.  Mellish,  Q.C.,  Mr.  Speed,  and  Mr.    bxauoump 
Jeune,  for  the  Defendant: —  wisix. 

Warren  of  conies  is  less  than  the  entire  warren,  and  there  is  not 
a  trace  of  authority  that  a  grant  of  it  will  pass  the  soil,  the  grantor 
not  even  professing  to  part  with  the  whole  warren :  Cokej  4th  Inst.  (1) ; 
Ftner's  Abridgment,  "Warren;"  Case  of  Forests  (2)  ;  Davtes* 
Case  (3).  The  warrens  are  said  here  to  "  extend  themselves  over" 
the  wastes^  which  is  inapplicable  to  the  soil.  There  is  no  such 
mistake  as  to  induce  the  Court  to  interfere,  there  being  no  misre- 
presentation nor  fiduciary  relation :  Cocking  v.  Prait  (4) ;  Bamsden 
V.  Hylton  (.')).  The  case  of  Bingham  v.  Bingham  (6),  which 
is  recognised  in  Cooper  v.  Phibbs  (7),  is  quite  different  from  the 
present^  where  the  Plaintiff's  vendor,  who  must  have  known  what 
be  bought,  always  proceeded  on  the  view  that  he  had  bought  a 
right  of  warren  and  not  the  soil. 

[Morris  v.  Dimss  (8),  and  Bex  v.  Inhabiiants  of  Piddletreni- 
hide  (9),  were  also  referred  to.] 

Mr.  Walford,  in  reply. 


May  29.    Sir  G.  M.  jQiffard,  L  J. : — 

The  judgment  I  am  about  to  deliver  is  the  judgment  of  the 
Court. 

Earl  Beauchamp,  the  present  Appellant,  and  sixth  Earl,  claims 
thpugh  Henry  the  fifth  Earl.  He  has  appealed  from  a  decree  of 
the  Master  of  the  BoUs  dismissing,  with  costs,  first,  the  original 
bill  in  this  suit,  which  was  filed  by  the  fifth  Earl ;  and,  secondly, 
the  supplemental  bill  which  he  himself  filed. 

The  questions  in  the  suit  arise  in  the  following  way : — In  October, 

(1)  Page  814.  (5)  2  Yes.  Sen.  304. 

(2)  6  Rep.  part  12,  p.  222.  (6)  1  Ibid.  126. 

(3)  3  Mod.  246.  (7)  Law  Rep.  2  H.  L.  149. 

(4)  1  Ves.  Sen.  400,  Supplement,  176.  (8)  1  Ad.  &  E.  654. 

(9)  3  T.  R.  772. 
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L.  jj.      1864,  Eenry  the  fiftti  Earl  and  the  Defendant  agreed  to  exchange 
ige9       certain  lands  and  hereditaments,  with  the  rights  and  privil^^es 
^^       belonging  thereto.    These  lands  and  hereditaments  were  severally 
Bbauchamp  specified  in  two  schedules  appended  to  the  agreement    The  agree- 
Wmr.       ment  itself  consisted  of  six  articles,  and  the  Earl  was  to  pay,  by 
way  of  eqnality  of  exchange,  £3400  to  the  Defendant.    The  first 
schedole  contained  a  description  of  the  lands  and  hereditaments  to 
be  given  in  exchange  by  the  Earl.    They  were  as  follows : — Firsts 
162f  acres  in  the  parishes  of  Frodtngham,  BoHesford,  and  AMnf  ; 
secondly,  freehold  common  rights  on  the  Easi  Common  of  Brxnhby  ; 
thirdly,  all  the  right  or  stray  of  rabbits  or  right  of  warren  in  the 
said  East  Common,  with  the  appm-tenances.    The  second  schedole 
contained  a  description  of  the  lands  and  hereditaments  rights  and 
privileges  to  be  given  in  exchange  by  the  Defendant;  they  were 
55a.  2b.  29p.,  lying  in  Bromby ;  secondly,  all  the  freehold  common 
rights,  or  other  rights,  interests,  or  property  in.  and  npon  the  Wegi 
Common  of  Bromby  ;  thirdly,  all  the  freehold  moorland  in  Bromhy 
moors,  as  set  out  by  boundaries,  containing  186  acres  or  thereabouts ; 
fourthly,  a  tithe  rent-charge  payable  out  of  the  estate  of  the  Earl 
to  the  Defendant ;  fifthly,  a  fee  farm  rent  of  dB7  28.  6rf.,  payable 
out  of  the  estate  of  the  Earl  to  the  Defendant;  sixthly,  the  right 
and  privilege  of -the  exclusive  use  for  twelve  years  of  the  warping 
sluice  to  the  Defendant ;  seventhly,  all  the  right  and  interest  of 
the  Defendant,  as  lord  of  the  manor  of  Bromby,  in  all  that  portion 
of  the  East  Common  in  Bromby  which  lies  ta  the  west  side  of  the 
public  carriage  road,  amounting  to  115  acres,  or  if  less,  to  be  made 
up  to  that  amount.    The  agreement  was  duly  executed,  and  pos- 
session given  accordingly,  since  which  time  acts  of  ownership  have 
been  exercised  by  the  parties  on  the  properties  so  exchanged. 
There  have  been  no  conveyances.    In  1865,  the  late  Earl  and  the 
Defendant  promoted  the  inclosure  of  the  East  and  West  Common  of 
Bromby ;  in  November  of  that  year  the  late  Earl  sent  in  his  claim 
to  the  Inclosure  CommissiouerSi  and  in  December,  1865,  with  a  view 
to  substantiate  that  and  another  claim,  search  was  made  amongst  the 
Earl's  deeds  and  muniments  of  title  at  the  family  seat:  when,  on 
considering  a  deed  of  grant  from  the  Duchy  of  Cornwall,  it  appeared, 
as  the  Plaintiff  alleges  and  insists,  that  the  East  Common  of  Bromby, 
and  the  mines  and  minerals  thereunder  and  under  certain  lands  in 
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Frodingham  and  Scunthorpe,  were,  by  a  grant  of  the  Duchy  of      L.  Jj. 
Cornwall,  dated  the  27th  of  March,  1799,  conveyed  to  Thonuu       I8e9 
Pindar  his  heirs  and  assigns  for  oyer.    It  is  not  disputed  that  all       ^^ 
the  property  belonging  to  Thomcu  Pindar  in  this  district  passed   B^och^» 
from  him  to  the  Earls  jBeaueAamjp,  was  possessed  by  the  late  Earl,       Wnnr. 
and  is  the  property  of  the  present  EarL    The  Defendant  denies 
that  the  soil  of  the  East  Common  of  Bromby^  and  the  mines  and 
minerals  thereunder,  or  under  the  lands  of  Prodingham  and  Sewi^ 
thorpe,  were  conveyed  by  the  grant  of  the  27th  of  March,  1799,  to 
Thomas  Pindar.    On  the  contrary,  he  alleges  that  they  were  con- 
veyed by  a  grant  of  the  manor  of  Kirton  from  the  Duchy  of  Conv^ 
wall  to  Mr.  Angentein,  on  the  9th  of  July,  1799,  and  that  Bromby^ 
Frodingham^  and  Scunthorpe  are  part  of  the  manor  of  Kirton.   The 
Defendant  claims  through  Mr.  Angerddn. 

It  is  plain  that  all  parties  acted  on  the  assumption  that  the  soil 
in  the  East  Common  of  BrovfAy,  and  the  mines  and  minerals  under 
it,  and  the  mines  and  minerals  under  the  lands  in  Frodingham  and 
Scunthorpe,  belonged  to  the  Defendant,  and  did  not  pass  by  the 
grant  of  March,  1799.  This,  the  Appellant  alleges  (as  the  fifth 
Earl  did  before  him)  to  have  been  a  common  mistake.  He  avers 
that  the  mines  and  minerals  are  of  very  great  value,  that  in  sub- 
stance he  gets  by  the  exchange  that  which  was  really  his  without 
it,  and  therefore  he  asks  the  Court  either  to  rectify  the  agreement 
or  to  nullify  the  transaction  and  set  it  aside. 

It  needs  no  argument  to  prove  that  the  Court  has  jurisdiction  to 
set  aside  an  agreement  on  the  ground  of  mistake ;  but,  as  a  general 
rule,  the  mistake  must  be  plain  and  palpable ;  one  as  to  the  exist- 
ence of  which  opinions  can  scarcely  differ,  and  it  must  be  possible 
to  replace  the  parties  in  that  which  was  substantially  their  original 
position*  In  the  present  case,  the  rights  of  the  parties  have  been 
assumed  to  be  such  as  formed  the  foimdation  of  the  exchange 
during  a  period  of  sixty  years  preceding  the  present  dispute.  In 
1801,  an  Indosore  Act,  the  Act  of  41  Geo.  3,  a  74,  was  passed. 
Under  that  Act  an  allotment  was  made  to  Thomas  Pindar  for  his 
right  of  warren,  and  to  Mr.  Angerstein  for  his  right  of  soil  in  certain 
commons  of  the  noanor  of  Kirton.  Again,  in  1831,  another  Inclo- 
sure  Act  was  passed  ;  no  doubt  was  entertained  as  to  the  relative 
rights  and  positions  of  the  Defendant  and  the  then  Earl  of  Beau- 
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jj,  jj.       ehampy  the  Defendant  being  treated  and  considered  as  entitled  to 

iSOd        the  soil,  the  Earl  to  the  right  of  warren  as  distinguished  from  the 

^^       Boil.    The  seyeral  transactions  under  both  Acts  are  detailed  in  the 

BsArcHAMp  answer  to  the  original  bill ;  they  have  been  frequently  read  and 

WniH.       commented  on,  and  having  regard  to  these,  as  well  as  to  other 

transactions  also  mentioned  in  the  same  answer,  it  is  difficult  to  see 

any  just  or  sufficient  grounds  for  a  suit  of  this  description.    It  is 

clear,  on  the  Plaintiff's  evidence,  that  the  existence  of  valuable 

minerals  under  the  lands  in  question  was  known  to  the  fifth  Earl 

and  his  advisers  before  the  date  of  the  agreement  for  exchange.  It 

is  as  reasonably  certain  as  anything  can  be  that  the  grant  of  March, 

1799,  was  never  supposed,  either  by  grantor  or  grantee,  or  by  any 

one,  until  some  sixty  years  after  its  date,  to  have  had  the  effect  now 

sought  to  be  attributed  to  it,  and  unless  that  effect  is  plain  almost 

to  demonstration,  and  the  true  construction  of  the  instrument  so 

certain,  and  the  rights  of  the  parties  under  it  so  indisputable  as  not 

to  be  open  to  serious  controversy,  we  should  not  hesitate  in  coming 

to  the  conclusion  that  the  suit  was  rightly  dismissed. 

These  considerations  lead  to  a  review  of  the  arguments  adduced 
on  behalf  of  the  Appellant  as  substantiating  that  construction  of 
the  grant  on  which  he  has  been  advised  to  rely.  They  may  be 
summarized,  so  far  as  is  necessary,  thus :  First,  The  Prince's  Case  {l\ 
was  referred  to.  The  charter  constituting  the  grant  of  the  duchy 
is  there  set  forth,  and  the  following  passage,  being  the  grant  of 
free  warren,  was  read  (2),  viz. : — "  We  have,  moreover,  for  us  and 
our  heirs,  and  by  this  our  charter  we  have  confirmed  to  the  afore- 
said Duke,  that  the  said  Duke  and  the  heirs  of  him,  eldest  sons 
Dukes  of  the  same  place  for  ever,  have  free  warren  in  all  the  lord- 
ships, manors,  castles,  lands,  and  other  places  aforesaid,  so  as  the 
said  lands  be  not  within  the  bounds  of  our  forests,  and  that  none 
enter  into  them  to  hunt  in  them  or  to  take  anything  which  to 
warren  appertaineth  without  the  license  and  will  of  the  said  Duke 
or  other  Dukes  of  the  same  place,  upon  pain  of  forfeiture  of  £10." 
Next  the  following  passage  in  Coke  upon  LUileton  (3)  was  cited  : 
**  So  it  is  of  a  forest,  parke,  chase,  vivarye,  and  warren  in  a  man's 
owne  ground,  by  the  grant  of  auy  of  them  not  onely  the  priviledge 

(1)  i  Eep.  i>art  8,  p.  145.  (2)  4  Rep.  part  8,  p.  161. 

(3)  6  b  (6). 


VOL.  IV.]  OHANCEBT  APPEALS.  669 

but  the  land  itselfe  passes,  for  they  are  compound."    It  was  stated      L.  JJ. 
that  this  passage  was  not  known,  or,  at  all  events  not  cited,  in        1869 
the   Court  below.      Sheppard^s  Touchstone,  and  other  works  of       eabl 
authority  were  also  referred  to,  as  recognising  and  repeating  the  ^^^^champ 
law  laid  down  in  Coke  upon    Littleton^  and  the  case  of  Bice  y.      Wnnr. 
Wiseman  (1)  was  cited,  and  it  was  said  that  inasmuch  as  the  soil        ^^ 
belonged  to   the  duchy,  it   followed  on  these  principles  that  it 
passed  under  the  term  '*  warren,"  and  furthermore,  that  this  view 
was  fortified  by  the  context  of  the  grant,  and  especially  by  the 
words  ''  all  and  singular  the  rights,  members,  and  appurtenances 
whatsoeyer  in  Bromby  aforesaid,  and  that  lodge  or  house  thereupon 
built,"  and  the  words  "  commonly  called  or  known  by  the  name  of 
Bromby  warren,"  and  a  series  of  leases  was  referred  to  commencing 
in  the  time  of  Henry  VIII,  and  ending  with  the  lease  of  1777  men- 
tioned in  the  grant.    It  was  urged,  in  addition  to  these  arguments, 
that  the  38  Geo.  3,  c  60,  under  the  authority  of  which  the  grant 
was  made  by  the  duchy,  did  not  authorize  the  sale  of  such  a  thing 
as  a  right  of  warren  as  distinct  from  the  soil,  but  only  the  sale  of  a 
**  tenement,"  not  of  a  '*  hereditament,"  that  the  authority  given  by 
the  Act  must  be  taken  to  have  been  followed,  and  therefore  that 
the  grant  on  the  occasion  of  the  sale  must  be  taken  to  be  a  grant 
of  the  soil  with  its  incidents.    It  may  be  well  to  deal  with  these 
authorities  and  arguments  (omitting  only  those  founded  on  the 
context  of  the  grant)  before  going  to  the  exact  terms  of  the  grant 
it8el£   They  can  be,  and,  in  fact,  have  been,  completely  answered. 

First  of  all,  both  the  charter  referred  to  as  granting  the  free 
warren,  and  the  leases,  establish  that  there  was  a  right  of  free 
warren  in  gross,  belonging  to  the  Duchy  of  ComwaU,  and  extend- 
ing over  Bromby  and  other  places.  There  is  no  ground  in  law  for 
saying  that  a  person  having  a  right  of  free  warren  generally  may 
not  grant  a  limited  right  by  the  grant  of ''  a  warren  of  conies," 
nor  because  the  term  *'  warren  of  conies "  is  used  in  the  leases 
and  in  the  grant  of  1799,  and  the  expression  so  used  differs  from 
the  grant  in  the  charter,  is  an  intention  to  pass  an  estate  in  the 
soil  to  be  inferred.  '^Warren  of  conies"  is  not  so  extensive  as 
"  free  warren,"  the  term  itself  was  obviously  taken  from  the  leases, 
particularly  that  of  1777,  and  probably  originated  in  the  fact  of 
(1)  1  Boll.  Bep.  259 ;  3  BolBtr.  82. 

Vol.  IV.  2  Z  1 
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Ii.jj.  the  ^conies"  being  in  that  locality  the  only  beasts,  or,  at  all 
1809  events,  the  only  beasts  of  warren,  of  any  yalua  The  terms  of  the 
Sabi,  charter,  therefore^  do  not  advance  the  Appellant's  case. 
BKArcHAMP  ^i^i^  respect  to  the  passage  from  Ooks  upon  LOOehn,  Mr, 
Winr.  Preston,  in  his  edition  of  ShepparSz  Tonchstone,  adds  to  the  pas- 
sage, very  significantly,  this  observation,  ^  generally  without  any 
qualification  or  context."  The  passage  uses  the  term  '^  warren** 
generally.  The  primary  signification  of  that  word  when  speaking 
of  a  "  right  of  warren,"  or  *•  of  free  warren,"  or  when  speaking  of 
^'  a  warren  of  conies,"  most  assuredly  does  not  mean  an  estate  in 
the  soil.  A  grant  of  land  or  of  a  manor  according  to  the  authorities 
does  not  pass  a  right  of  free  warren.  A  number  of  Exchequer  de* 
crees  and  proceedings  have  been  quoted,  shewing  the  use  of  the 
term  "  warren  "  in  connection  with  terms  of  locality ;  from  these  it 
is  manifest  that  the  use  of  the  word  **  warren,'"  and  more  especially 
of  the  words  ^  warren  of  conies,"  does  not  necessarily,  or  usually, 
or  according  to  any  primary  acceptation,  mean  an  estate  in  the 
soil.  To  warren  of  every  description  there  must  be  a  local  boun- 
dary, and  it  is  impossible,  in  our  opinion,  to  attribute  any  other 
weight  or  meaning  to  the  passage  than  that  '*  warren  "  may  be  so 
used  as  to  mean  to  pass,  and  may  pass,  an  estate  in  the  soil,  pro- 
vided the  context  of  the  instrument  in  which  it  is  «o  used  shews 
that  to  be  the  intention.  Then  the  case  of  Rice  v.  Wiseman  ap- 
pears from  the  reports  to  be  this : — [His  Lordship  stated  the  case 
in  full  from  3  Bulstr.  82.]  The^  action^  as  is  plain  from  the  re- 
port of  the  case,  did  not  involve  any  question  of  the  right  to  the 
soil,  and  Lord  Coke  is  reported  as  plainly  admitting  that  the  demise 
or  grant  of  a  warren  in  a  particular  locality,  as  ^^  in  his  park,"  does 
not  pass  the  soil. 

There  then  remains  the  question  said  to  arise  on  the  Act  38 
Qeo.  3,  c.  60.  It  is  plain  that  the  Act  confers  a  power  to  sell  the 
two  things  combined — *'  land  "  and  "  right  of  warren,"  the  greater 
must  necessarily  include  the  power  to  sell  the  less,  that  is,  the 
"  warren,"  or  part  of  **  the  warren."  The  estate  and  interest  of  the 
duchy  in  the  soil  was  the  manorial  estate  and  interest  in  the  wastes 
or  commons,  the  tenants  having  rights  as  to  the  surface ;  and  if  the 
terms  of  the  grant,  according  to  their  fair  construction,  do  not  con- 
vey the  soil,  they  can  have  no  artificial  or  technical  meaning  because 
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of  the  extent  or  nature  of  the  power  conferred  by  the  Act  More-  L.  JJ. 
over,  a  right  of  warren  is  a  tenement,  as  shewn  by  the  authorities  (1)  1869 
which  were  referred  to  by  the  Master  of  the  Bolls.  The  leases  do  ^^^ 
not  support  the  Appellant's  case  to  any  greater  degree  than  they  do  Bbauchamp 
that  of  the  Bespondent ;  they  are,  to  say  the  least  of  them,  but  of  Won. 
doubtfol  import,  and  this  being  so,  the  question  resolves  itself  into 
this,  viz.  what  is  the  true  construction,  intent,  and  meaning  of  the 
terms  and  expressions  used  in  the  grant  ?  Those  terms  and  expres- 
sions, as  far  as  they  are  material,  are  these :  ^*  All  that  piece  or 
parcel  of  wood-land  situate  in  Brotnby,  within  the  county  of  Linecln, 
commonly  called  Prince's  Woods,  containing  by  admeasurement 
23a.  1b.  Up.  or  thereabouts."  Here  there  is  a  plain  description  of 
soil.  Then, ''  and  all  that  close  or  parcel  of  pasture  land  situate 
at  the  east  end  of  the  said  woods,  and  commonly  called  wood 
and  close,  containing  by  admeasurement  4a.  3b.  24p.  or  there- 
abouts." Here,  again,  there  is  a  plain  description  of  soil.  Then, 
*'  And  all  that  warren  of  conies,  with  all  and  singular  the  rights, 
members,  and  appurtenances  whatsoever,  in  Bromby  aforesaid," 
this  being  a  warren  of  conies  with  a  locality.  And  then  ^'  that  lodge 
or  house  thereupon  built^  commonly  called  Bromhy  Lodge.'*  And 
then,  '^All  that  warren  of  conies,  with  all  and  singular  the  rights, 
members,  and  appurtenances  whatsoever,  in  Bedhoume^  in  the  said 
county  of  Lincoln'*  Again,  a  warren  of  conies  with  a  locality. 
And  then,  *'  Both  which  said  warrens  of  conies  are  now  commonly 
called  or  known  by  the  name  of  Bromhy  Warren,  and  do  extend 
themselves  in  and  over  the  wastes  or  eastmoores  of  Bromhy,  Fro- 
dinghamy  Scunthorpe,  and  Ashhy,  in  the  said  county  of  Lincoln, 
which  said  several  premises  are  parcel  of  the  lordship  and  soke  of 
Kirton  in  Lindsey,  in  the  said  county  of  Lincoln,  and  parcel  of  the 
possessions  of  the  Duchy  of  Cornwall,  and  were  last  demised,  &c. 
[His  Lordship  read  to  the  end  of  the  grant  as  set  out  above.] 

The  demise  of  1777  referred  to  in  the  grant  contains  a  descrip- 
tion similar  in  terms  to  that  which  I  have  read  from  the  grant, 
and  it  contains  this  reservation  or  exception,  ^^  excepting  neverthe- 
less, and  always  reserving  to  us,  our  heirs  and  successors,  all  tim- 
ber trees  and  all  fait  sapling  oaks  apt  to  become  timber ;  and  also 

(1)  Co.  Litt.  6  a,  19  b;  2  Bl.  Com.  16 ;  Shep.  Touch.  91 ;  GuUy  v.  Bishop  of 
ExeUr  (4  Bing.  290). 
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L.  JJ.      all  mines  and  quarries  of  and  in  the  said  premises,  which  said  pre- 
1869       mises  are  parcel  of  the  lordship  and  soke  of  Kirton,  in  Lindsey  afore- 

^][^       said,  and  parcel  of  the  possessions  of  the  Duchy  of  CamwdU,'*  and 
Beauchamp  the  rent  is  reserved  as  follows,  tmder  the  several  yearly  rents  follow- 

WiNir.  ing,  that  is  to  say, ''  for  and  out  of"  the  woodland  the  sum  of  20s., 
"  for  "  the  coney  warren  the  sum  of  £3  7s.  4^d.,  and  "  for  "  the  fishery 
the  sum  of  lOs. ;  and  there  is  a  covenant  to  keep  the  coney  warren 
stocked  and  stored  with  a  sufficient  number  of  conies,  and  a  pro- 
vision for  the  lease  to  become  void  in  the  event,  amongst  other 
things,  of  default  being  made  in  payment  of  the  rents  or  any  of 
them,  and  a  proviso  for  re-entry  and  resumption  of  the  premises. 

The  lease  follows  the  description  in  former  leases;  two  only  have 
been  produced  in  which  the  ''  warren  of  conies  "  was  alone  leased 
without  lands  being  in  terms  leased  with  it.  In  those  there  was 
no  reservation  of  mines  and  minerals. 

The  first  observation  that  occurs  is,  that  there  is  no  grant  of 
moors  or  wastes;  the  next,  that  where  land  is  intended  to  be 
granted,  the  grant  and  description  are  unmistakable  and  explicit ; 
the  next,  that  there  is  not  a  grant  of '' the  warren"  simpliciter,  but 
of  ''all  that  warren  of  conies"  with  a  fixed  locality,  that  is,  as 
regards  the  first,  '*  in  Bromhy,  aforesaid,"  as  regards  the  second  in 
Eedboume.  Both  are  farther  stated  to  be  '*  commonly  called  or 
known  as  Bromhy  Warren,  and  to  extend  over  certain  wastes  or 
eastmoores."  There  is  not,  as  has  been  before  said,  any  grant  of 
the  wastes  or  eastmoores ;  the  grant  of  a  warren  of  conies  is  essen- 
tially a  grant  of  the  conies,  and  the  right  to  take  and  kill  the 
conies.  A  grant  of  a  warren  in  a  particular  locality,  as  in  a  park, 
Lord  Coke  himself  admits  does  not  pass  the  soil,  and  here  there  is 
plainly  nothing  more.  That  the  warrens  are  commonly  **  called 
Bromhy  Warren,'^  and  are  situate  in  particular  places,  and  extend 
over  particular  wastes  or  moors,  in  no  way  extends  the  meaning  of 
the  words  ''warren  of  conies"  to  an  estate  in  the  soil,  and  cannot 
either  in  technical  legal  language,  or  according  to  any  rules  or 
mode  of  construction,  technical  or  untechnical,  be  held  to  have  any 
such  effect.  The  reservation  of  mines  and  minerals  in  the  lease 
applies  to  the  land  plainly  and  actually  demised ;  the  rent  is  re- 
served out  of  the  land,  but  for  the  warren,  and  as  to  the  addition 
of  "that  house  or  lodge  thereupon  built,  commonly  called  *Bromby 
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Lodged  " — seeing  that  a  lodge  or  house  is  incident  to  a  warren,  that       L.  JJ. 
this  lodge  always  has  been  leased  and  dealt  with  in  connection        1S69 
with  the  right  of  warren  in  question,  and  that  "thereupon"  may       ^^^^1. 
either  mean  "  in  Brorriby^^  or  built  there  for  the  purposes  of  the  Bkauchamp 
warren,  or  connected  with  or  incident  to  the  warren, — ^the  addition      Wnw. 
is  wholly  insufiScient  to  shew  that  an  estate  in  the  wastes  or  east- 
moores  was  intended  to  pass.    In  fine,  nothing  of  the  kind  was 
intended  but  "  warren  of  conies,"  and  "  warren  of  conies  "  only,  and 
whatever  is  fairly  incident  to  or  necessary  for  the  exercise  of  the 
right  of  preserving  and  making  profit  out  of  conies. 

There  was  yet  another  ground  urged,  on  which  it  was  said  that 
the  Appellant  ought  to  succeed,  viz.,  that  the  manor  of  Bromby 
was  his,  and  that  he  had  proved  his  title  to  it  in  the  cause,  as 
claiming  through  Thomas  Pindar.  It  is  plain,  however,  that  it  is 
part  of  the  manor  or  soke  of  Kirton^  that  during  the  whole  time 
Courts  have  been  held  in  Braniby  for  the  whole  manor  or  soke  of 
Kirton,  and  as  plain  that  his  application  shewed  no  title  to  the 
wastes  or  moors  of  Bromby,  or  any  act  or  right  in  any  way  exclud- 
ing the  rights  of  the  lord  of  the  superior  manor.  We  do  not  think 
it  necessary  to  go  through  the  details  which  the  Master  of  the 
Bolls  referred  to  in  his  judgment  as  decisive  on  this  part  of  the 
case. 

On  all  these  grounds,  therefore,  we  are  of  opinion  that  the  Ap- 
pellant's case  has  wholly  failed ;  that  the  real  mistake  has  been 
the  supposition  that  his  rights  have  been  mistaken ;  that  the  bills 
were  properly  dismissed  with  costs  in  the  Court  below,  and  that  the 
appeal  must  likewise  be  dismissed  with  costs. 

Solicitors :  Mr;  Walford ;  Messrs.  Baxter y  Bose^  Norton^  dk  Co. 


Vol.  IV.  3  A 


574  CHANOEBY  APPEALS.  [L.B. 


L.  JJ.  PETTY  V.  WILLSON. 


1869 
May  25. 


'        Wm—Ccnstruciionr^**  Money  ''-^Proceeds  of  Policy. 

Testator  gave  to  bis  wife  "  any  money  that  he  might  die  possessed  of,  or 
which  might  be  due  and  owing  to  him  at  the  time  of  his  decease  ": — 

Held  (reversing  the  decision  of  Stuarty  Y.C),  that  the  moneys  receivable 
under  a  policy  of  assurance  on  his  own  life  to  which  the  testator  was  entitled, 
passed  under  the  above  bequest. 

y  xHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart. 

^httc^A^f^^  The  testator  by  his  will  gave  to  his  wife  "  all  my  stock  in  trade, 

/^  S^^  household  goods  and  furniture,  plate,  linen,  china,  prints,  books, 

wines  and  spirits,  and  any  money  that  I  may  die  possessed  of,  or 
which  may  be  due  and  owing  to  me  at  the  time  of  my  decease.^ 
The  will  contained  a  separate  disposition  of  the  testator  s  leasehold 
property,  and  did  not  contain  any  residuary  bequest 

The  testator  at  his  death  was  entitled  to  a  policy  of  assurance  on 
his  own  life,  by  which  £500  was  assured  to  be  paid  to  his  legal 
personal  representatives  out  of  the  funds  of  the  assurance  society 
six  months  after  his  death. 

Vice-Chancellor  Stuart  decided  that  the  money  received  on  the 
policy  did  not  pass  to  the  widow  under  the  above  bequest,  but  was 
undisposed  o£    The  widow  appealed. 

Mr.  IHchinson,  Q.C.,  and  Mr.  Woodroffe,  for  the  Appellant,  re- 
ferred to  StooJce  V.  StooJce  (1). 

Mr.  Oreene,  Q.C.,  and  Mr.  Everitt,  for  the  Eespondents,  referred  to 
Gosden  v.  DotteriU  (2) ;  WiSis  v.  Plaskett  (3)  ;  Lowe  v.  Thomas  (4) ; 
PhiUijps  V.  Eastwood  (5) ;  and  Stephenson  v.  Dowson  (6). 

Sib  C.  J.  Selwtn,  L. J. : — 

In  this  case,  as  in  most  cases  on  the  construction  of  wills,  we  can 
derive  but  little  assistance  from  decisions  upon  other  wills,  but  the 

(1)  85  Beav.  396.  (4)  6  D.  M.  &  G.  315. 

(2)  1  My.  &  K.  56.  (5)  LI.  &  G.  270. 

(3)  4  Beav.  208.  (6)  3  Beav.  342. 


WiLLsoy. 
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case  before  Lord  S^.  Leonards,  so  far  as  it  has  any  bearing  on  the  L.  JJ. 
preseuty  is  in  favour  of  the  Appellant  Stephenson  v.  Dotoson  (1)  was  1869 
decided  on  a  ground  clearly  explained  by  the  Master  of  the  Bolls  ^^^ 
in  his  judgment,  namely,  that  the  freight  was  not  a  debt  due  to  the 
testator  at  the  time  of  his  death,  because  no  debt  accrued  until  the 
service  which  the  testator  had  contracted  to  perform  had  been 
completed,  which  did  not  happen  till  after  his  death.  I  pass  on  to 
consider  the  words  of  the  present  will:  "  any  money  that  I  may  die 
possessed  of,  or  which  may  be  due  and  owing  to  me  at  the  time  of 
my  decease."  It  has  been  decided  that  stock  does  not  pass  under  a 
gift  of  ^  money.''  But  stock  is  only  a  right  to  receive  an  annuity, 
here  the  subject  matter  is  a  single  sum  of  money  payable  under  a 
policy,  and  it  comes  under  the  term  "  money,"  unless  that  word  is 
restricted  by  the  words  associated  with  it.  My  impression  is,  that 
this  testator  considered  money  as  divided  into  two  classes,  viz., 
money  in  possession  and  money  due  or  owing,  and  that  he  did 
not  intend  to  restrict  the  meaning  of  the  word  ''  money,"  but  to 
say,  "  all  the  money  I  have  power  to  dispose  of,  whether  in  my 
possession  or  not"  I  am  of  opinion,  therefore,  that  this  sum  comes 
within  the  expression  **  money  "  as  used  in  this  will.  But  was  it 
money  due  and  owing  to  the  testator  at  his  decease  ?  I  am  of 
opinion  that  it  was,  and  that  it  would  be  too  -great  a  refinement  to 
divide  the  moment  of  the  testator's  death,  so  as  to  say  that  a  debt 
which  accrued  at  his  death  was  not  owing  at  his  death.  It  would 
be  making  a  fanciful  distinction  to  say  that  this  money,  which 
clearly  forms  part  of  the  testator's  estate,  was  not  owing  to  the 
testator,  because  it  could  not,  in  any  event,  be  paid  to  himself,  but 
must  be  received  by  his  representatives.  The  case  in  this  respect 
differs  but  little  from  that  of  money  owing  to  the  testator  on  a 
promissory  note  and  payable  on  a  day  which  did  not  arrive  till 
after  his  decease.  I  am  of  opinion,  therefore,  that  this  sum  passed 
to  the  widow. 

Sib  G.  M.  Giffabd,  LJ.  : — 

The  question  is,  whether  the  proceeds  of  the  policy  of  assurance 
in  question  pass  under  the  bequest  to  the  testator's  widow.     They, 

(1)  3  Beav.  342. 
You  IV.  3  7?  1 


V. 
WiLUWN, 
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L.  jj.  prima  fade,  oome  within  the  term  ^*  money,"  for  the  ordinary  way 
1869       of  describing  them  would  be  money  assured  by  a  policy.    I  am  of 

I^^^  opinion  that  the  testator  did  not  intend  to  exclude  from  the  bequest 
anything  that  would  fall  under  the  term  **  money,"  but  that  what 
he  meant  by  the  expressions  he  used  was — all  the  money  that  he 
had  in  hand,  and  all  money  that  might  be  coming  to  him*  It 
would  be  much  too  refined  to  say  that  this  money  was  not  dae 
and  owing  to  him,  because  it  was  payable  not  to  him  but  to  his 
executors. 

Solicitors :  Mr.  W.  Phittijps ;  Messrs.  BouUan  dk  Sons. 
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Ex  parte  BATES  &  EEDGATE.  l.  o. 

PaUni^Two  Provisional  Specificatums — Sealing  Patent — Priority — Patent  Law         1869 
Amendment  Act,  15  <fe  16  Vict.  c.  83,  m.  6,  9, 10,  23,  24.  M^ 

Leaving  a  provisional  specification  and  obtaining  provisional  protection 
does  not  prevent  a  second  applicant  from  leaving  a  provisional  specification* 
of  a  similar  invention,  and  obtaining  valid  letters-patent  for  the  invention 
before  six  months  have  elapsed  from  the  time  when  the  first  provisional 
specification  was  left ;  and  in  such  a  case,  letters-patent  will  not  be  granted 
to  the  first  applicant  for  any  part  of  his  invention  which  is  covered  by  the 
letters-patent  already  obtained  by  the  second  applicant 

X  HE  Petitioners,  Messrs.  Bates  &  Bedgate^  on  the  2nd  of  October, 
1868,  left  at  the  Patent  Office  a  petition  for  a  grant  of  letters- 
patent  for  an  invention  and  a  provisional  specification,  and  thns 
duly  obtained  provisional  protection. 

One  Mr.  Bertie,  on  the  2nd  of  November,  1868,  left  a  petition 
and  provisional  specification  with  respect  to  a  similar  invention, 
and  obtained  letters-patent  for  his  invention  on  the  12th  of  De- 
cember, 1868. 

Messrs.  Boies  &  Bedgate,  on  the  19th  of  March,  1869,  applied  to 
the  Commissioners  for  letters-patent ;  and  now  presented  a  Petition 
to  have  the  Great  Seal  affixed  to  their  letters-patent,  and  to  have 
them  dated  as  of  the  date  of  their  provisional  protection. 

Mr.  Webster,  Q.C.,  and  Mr.  Everitt,  for  the  Petitioners : — 

We  only  ask  to  have  the  usual  course  followed,  and  to  have  our 
patent  dated  as  of  the  date  of  the  provisional  protection,  a  course 
which  is  almost  invariably  adopted  in  sealing  letters-patent,  and 
which,  at  all  events,  can  be  adopted  under  the  23rd  and  24th 
sections  of  the  Patent  Law  Amendment  Act,  15  &  16  Vict  c.  83. 

If  it  is  objected  that  we  cannot  have  a  patent  because  a  patent 
for  a  similar  invention  is  in  existence,  then  we  say  that  the  Com- 
missioners ought  not  to  have  allowed  a  second  provisional  specifica- 
tion for  the  same  invention.  We  conceived  ouiselves  to  have  six 
months  within  which  to  proceed,  and  if  we  were  wrong  there  is  no 
advantage  in  provisional  protection,  and  inventors  must  hurry  on 
as  under  the  old  law.  The  10th  section  of  the  Patent  Law  Amend- 
ment Act  meets  the  case. 

3^2.  1 
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L.  a  Mr.  OrovBy  Q.C.,  and  Mr.  T.  AsUm,  for  Mr.  Bertie  :— 

18G9  ^0  jj^yg  Qiif  letters-patent,  and  if  they  are  bad,  let  them  be 


Ez  paru  repealed,  but  your  Lordship  cannot  direct  the  Great  Seal  to  be 
KiojoATi.  aflSxed  to  other  letters-patent  making  them  bear  date  before  ourSy 
and  so  invalidating  the  previous  grant.  Provisional  protection  is 
^  no  grant  of  letters-patent,  but  is  only  a  protection  to  the  inventor 
from  the  consequences  of  his  own  publication,  so  as  to  prevent  bis 
workmen  or  others  whom  he  may  be  obliged  to  communicate  with 
from  stealing  a  march  upon  him  :  Oxley  v.  Holden  (1).  We  were 
independent  inventors  and  have  secured  the  first  patent ;  there  is 
no  pretext  for  depriving  us  of  our  rights :  Ex  parte  Dyer  (2). 

Mr.  WMer,  in  reply. 

LoBD  Hatherley,  L.C.  : — 

The  Legislature  has  directed  that  there  should  be  specifications 
of  two  kinds,  provisional  and  complete ;  but  still  the  person  who 
first  procures  the  Great  Seal  to  be  affixed  to  his  letters^patent  is  in 
the  same  position  as  a  person  who  before  the  Act  was  passed  had 
obtained  a  patent,  and  he  holds  it  against  all  the  world. 

A  person  who  intends  to  take  out  a  patent  having  presented  his 
petition  may,  under  sect  6  of  the  Patent  Law  Amendment  Ad, 
15  &  16  Vict  c.  83,  leave  a  provisional  specification  at  the  office 
of  the  Commissioners,  and  then  he  will  have  certain  benefits. 
Under  sect.  8,  for  instance,  he  may  use  his  invention  for  six  months 
without  prejudice  to  his  patent  by  that  user,  but  he  obtains  no 
rights  against  the  public  until  his  patent  has  been  sealed,  and  even 
then  the  patent  will  not  relate  back  to  acts  done  in  the  interval. 
He  is  only  protected  against  the  consequences  of  his  own  publica- 
tion, and  thus  may  employ  workmen  and  obtain  machinery  without 
the  risk  of  being  betrayed.  But  that  is  all,  and  he  has  no  right  or 
privilege  against  any  other  person.  If  he  wishes  to  have  more,  he 
may,  under  sect.  9,  file  a  complete  specification,  and  then  he  is  ab- 
solutely protected  for  six  months,  and  has  a  right  to  proceed  as  if 
he  had  a  patent  for  that  period.  The  publication  of  the  complete 
specification  gives  to  the  world  the  whole  benefit  of  the  invention, 

(1)  8  C.  P.  (N.  S.)  666.  (2)  Pari.  Pat.  Rep.  1829, 197. 
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and  then  the  inyentor  will  be  protected  against  any  other  person       it.  g. 
obtaining  a  patent  for  the  same  invention.  1S69 

To  make  it  more  plain,  sect.  10  says  that  any  letters-patent     Sz  parte 
granted  to  the  true  and  first  inventor  shall  not  be  invalidated  by    ^^^ 

reason  of  any  application  in  fraud  of  the  trae  and  first  inventor,       

therefore  the  case  is  provided  for,  and  if  the  applicant  can  be  shewn 
in  any  way  to  have  derived  information  from  the  first  specification,, 
that  will  be  fraudulent,  and  he  will  be  excluded  by  sect.  10  from 
any  benefit 

But  here  there  is  nothing  to  prevent  the  first  patent  which  was 
obtained  from  being  the  real  patent  The  inventor  has  proceeded 
with  diligence,  and  has  secured  a  patent  against  a  person  who 
might  have  been  the  first  inventor. 

Mr.  WAster  says  that  the  Legislature  intended  to  afibrd  the  in- 
ventor considerable  advantages,  and  to  give  him  time  to  frame  a 
complete  and  accurate  specification,  that,  in  fact,  the  original 
injury  in  this  case  was  in  allowing  the  second  provisional  specifica- 
tion to  be  filed.  But  I  can  see  no  impropriety  in  the  conduct  of 
the  law  officer.  If  he  received  a  second  provisional  specification 
he  could  not  refuse  to  grant  the  statutory  protection,  unless  he 
suspected  that  one  was  derived  from  the  other,  or  that  there  had 
been  fraud.  There  is  nothing  to  compel  the  inventor  who  lodged 
the  first  specification  to  proceed  with  his  invention,  and  if  he  does 
not,  and  no  second  specification  was  allowed,  the  invention  might 
be  lost  The  second  applicant  must  therefore  have  a  right  to  his 
provisional  protection.  If  not,  the  first  applicant  might  within  the 
six  months  lodge  a  second  provisional  specification,  and  so  prevent 
any  one  else  from  obtaining  a  patent  for  an  indefinite  period. 

If,  then,  there  was  no  wrong  in  allowing  the  second  provisional 
specification  to  be  lodged,  it  would  seem  that  in  every  respect  the 
law  remains  as  it  was  before  the  Act  was  passed,  and  the  person 
who  first  obtains  the  patent  will  keep  it 

Mr.  Webster  also  complains  that  the  first  applicant  is  helpless 
during  six  months,  but  the  second  applicant  is  obliged  to  advertise 
his  application,  and  the  first  applicant  must  ascertain  from  the  title 
whether  the  second  invention  is  likely  to  interfere  with  his  own. 
If  he  had  done  so,  and  had  applied  to  the  Attorney-General,  the 
sealing  of  the  patent  would  have  been  stayed,  but  the  first  appli- 


580  GHANGEBT  APPEALS.  [L.  B. 

I4  a       cant  took  no  such  steps,  and  allowed  the  second  applicant  to  obtain 

1869        the  first  patent. 
Exparte         ^  onght  not  to  ante-date  the  patent,  and  if  granted  it  must  be 
^^^  *      as  of  its  proper  date ;  but  when  one  patent  actually  exists,  and  is 

brought  to  the  notice  of  the  Lord  Chancellor,  a  second  patent  can- 
not be  granted  for  the  same  inyention.  The  first  patentee  has 
possession  of  all  that  is  included  in  his  patent^  but  if  there  is  any- 
thing in  the  present  applicant's  inyention  which  is  not  covered  by 
the  patent,  he  will  have  a  right  to  a  patent  for  so  much ;  and^  if 
necessary,  an  inquiry  must  be  made  on  the  subject,  and  the  patent, 
if  granted,  will  be  dated  on  the  Idth  of  March,  when  the  appUca- 
tion  was  made  for  the  seal  to  be  affixed.  As  this  is  a  case  of  first 
impression,  there  will  be  no  costs  of  this  application. 

Solicitors :  Messrs.  Sampson,  Samuel,  &  Emanuel;  Messrs.  W^son, 
Brisbws,  db  Carpmael. 


June  24,  25, 


VOL.  IV.]  OHANOERY  APPEALS.  681 

WILSON  V.  BELL.  l.jj; 

WiU — Precatory  Trust — Direction  to  provide  Besidenee  and  Maintenance. 

A  testator  gave  the  residue  of  his  personal  estate  to  his  son  T.,  and  devised 
his  real  estate  to  T,  for  life,  with  remainders  over,  and  appointed  him  sole 
executor.  He  then  directed  that  his  daughter  A.  should  reside  with,  and  he 
maintained  hj,  T,  so  long  as  she  should  remain  single  and  unmarried.  A. 
lived  sometime  in  T.'s  house,  and  was  maintained  hy  him,  but  afterwards 
left  of  her  own  accord  and  resided  with  her  brother-in-law.  After  T.'s 
death  she  made  a  claim  against  his  estate  for  maintenance : — 

Held  (reversing  the  decision  of  James,  V.C.)»  that  A,  was  only  entitled  to 
maintenance  so  long  as  she  resided  with  7".,  he  being  willing  to  receive  her ; 
and  that  the  obligation  on  T.  to  provide  her  with  residence  and  maintenance 
did  not  extend  beyond  his  life. 

JLhIS  was  an  appeal  from  a  decision  of  Vioe-Chancellor  James. 

Biehard  BeO,  by  his  wiU,  dated  the  7th  of  July,  1849,  be- 
queathed  all  the  residue  of  his  personal  estate  and  effects  to  his 
son  Thomas  Bell  absolutely,  subject  nevertheless  to  the  payment 
thereout  of  all  his  debts,  faneral  and  testamentary  expenses,  and 
the  legacies  thereinafter  giyen ;  and  the  testator  bequeathed  to  his 
son  Chorffe  Bdl,  and  to  each  of  his  two  daughters,  Eliza  Wilson 
and  Ann  Bell,  the  sum  of  £1000,  and  to  each  of  his  grandchildren, 
one  of  whom  was  John  WHsony  the  Plaintiff,  the  sum  of  £100,  to  be 
paid  at  the  age  of  twenty-one ;  and  the  testator  devised  all  his 
real  estates  to  the  use  of  his  said  son  Thomas  BeU  and  his  assigns 
during  his  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  the  said  Qeorge  BeU  for  life,  with  remainder 
oyer;  and  the  testator  appointed  his  said  son  Thomas  BeU  the 
sole  executor  of  his  wiU,  and  then  proceeded  as  foUows : — ^'^  And  I 
direct  that  my  said  daughter  Ann  BeU  shall  reside  with  and  be 
maintained  by  my  said  son  Uumas  BeU  so  long  as  she  shall 
remain  single  and  unmarried." 

The  testator  died  on  the  21st  of  August,  1852,  and  his  executor, 
Thomas  BeU,  paid  all  the  legacies  except  those  given  to  the  Plain- 
tiff John  Wilson,  who  had  not  attained  the  age  of  twenty-one  years, 
and  took  possession  of  the  real  estate  and  the  residuary  personal 
estate.  The  testator  was  at  the  time  of  his  death  the  owner  of  a 
house  and  farm  at  Argam  in  Yorkshire,  where  he  resided  with  his 
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L.  jj.       family — and  after  his  death  his  widow  and  his  daughter  Ann  Bdl 

1869        continued  to  reside  there.    Thomas  BeU  lived  at  a  farm  which  he 

;^i^^„      occupied  at  Qrimdah.  ■  In  1852,  Thomas  BeU  married  the  Defen- 

g^       dant  Maria  21  BeU.    In  October,  1855,  the  widow  of  the  testator 

died ;  and  on  the  23rd  of  November  following  Ann  BeU  voluntarily 

left  Argam  and  went  to  reside  with  her  brother-in-law,  John  Wil- 
son, near  Scarborough,  and  Thomas  BeU  let  the  farm. at  Argam. 
Up  to  the  time  when  the  Plaintiff,  Ann  BeU,  left  Argam  she  was 
supported  by  her  brother,  but  subsequently  she  received  no  main- 
tenance from  him. 

In  1857,  the  Plaintiff  ilnn  BeU,  while  residing  mth  her  brother-in- 
law  John  Wilson,  applied  to  Thomas  Bdl  to  make  her  an  allowance 
for  maintenance  under  the  will  of  their  father ;  upon  which  Thomas 
BeU,  by  the  advice  of  his  solicitor,  Mr.  Hodgson,  took  counsel's 
opinion,  who  advised  that  he  was  not  liable  to  make  any  allowance 
if  she  did  not  reside  with  him.  Mr.  Hodgson  filed  an  a£Sdavit  in 
the  suit,  in  which  he  said : — *'  I  shewed  the  opinion  to  the  said 
T.  Bell,  and,  acting  under  his  directions,  I  communicated  the  effect 
thereof  to  John  Wilson,  and  told  him  that  the  said  T.  Bdl  would 
not  make  the  Plaintiff  Ann  BeU  any  allowance,  but  that  he  would 
be  very  glad  to  make  her  a  comfortable  home  if  she  thought  proper 
to  reside  with  him." 

The  Plaintiff,  however,  did  not  accept  the  offer,  but  continued  to 
reside  with  her  brother-in-law. 

In  February,  1868,  Thomas  BeU  died,  having  appointed  his  wife, 
the  Defendant  Maria  T  BeU,  his  executrix. 

The  present  bill  was  filed  by  J.  Wilson,  the  legatee,  and  Ann 
BeU  against  Maria  T.  BeU,  praying  for  administration  of  the  estate 
of  Richard  BeU,  and  that  Ann  Bdl  might  be  declared  to  be  entitled 
to  a  charge  upon  the  personal  estate  of  the  testator  for  maintenance 
so  long  as  she  remained  unmarried,  and  that  the  amount  of  what 
was  due  for  such  maintenance  might  be  ascertained  and  paid  to  her. 

There  was  some  conflict  of  evidence  as  to  the  circumstances 
under  which  the  Plaintiff  left  Argam.  The  Plaintiff  asserted  that 
she  only  went  to  her  brother-in-law's  house  for  a  temporary  visit, 
and  that  she  intended  to  return,  but  found  it  impossible  to  do  so  in 
consequence  of  the  farm  being  let  to  a  tenant.  In  her  affidavit  she 
also  stated  as  follows : — 
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*"  It  is  trae  that  I  never  expiessed  to  the  Defendant  or  my  said       L.  JJ. 
brother  any  wish  to  reside  with  my  said  brother  at  his  house  in        18C9 
Qrimdah ;  but  it  is  untrue  and  without  foundation  that  my  said      wnjmK 
brother  or  his  wife  was  ever  willing  that  I  should  do  so,  or  that       jj^ 
my  said  brother  was  willing  to  provide  a  maintenance  for  me        — • 
at  his  own  house.     It  was  always  well  understood  both  by  my 
said  brother  and  me,  that  owing  to  his  wife's  temper  and  feelings 
towards  me  it  was  quite  impossible  that  I  could  reside  in  his  house 
as  directed  by  the  will  of  our  father,  and  he  frequently  admitted 
this  in  conviersations  between  us  after  I  left  Argam.** 

On  the  other  hand,  the  Defendant  filed  an  affidavit,  in  which  she 
said-  that  Thomas  Bell  was  anxious  that  the  Plaintiff  should  con- 
tinue to  reside  at  Argam  after  her  mother's  death,  and  he  offered 
to  pay  her  £20  a  year  in  addition  to  her  maintenance  if  she  would 
remain  and  look  after  the  servants  at  the  farm;  but  that  she 
declined  to  remain. 

The  Vice-Chanoellor  was  of  opinion,  upon  the  construction 
of  the  will,  that  there  was  a  trust  that  T.  BeU  should  provide  the 
Plaintiff  with  residence  and  maintenance ;  and  that  she  was  now 
entitled  to  maintenance  out  of  the  personal  estate  of  the  testator, 
R.  BeB  ;  and  he  directed  an  inquiry  as  to  the  proper  amount  to  be 
allowed,  having  regard  to  all  the  circumstances.  The  Defendant 
appealed  from  this  decision. 

Mr.  Kardake,  Q.C.,  and  Mr.  OAame  Morgan,  Q.C.,  for  the 
Appellant : — 

There  is  no  charge  or  trust  created  by  the  will  for  the  mainte- 
nance of  the  Plaintiff  which  affects  either  the  perisonal  or  real 
estate:  Thorp  v.  Otoen  (1);  Winch  v.  Bndton  (2);  AhrcJiam  v. 
Alman  (3) ;  Maondb  v.  Whi&read  (4).  The  Plaintiff's  brother  had 
only  a  life  interest  in  the  real  estate,  and  it  would  be  unreasonable 
to  suppose  that  the  testator,  in  consideration  of  that^  laid  on  him 
the  obligation  t6  provide  for  her  maintenance  during  the  whole  of 
her  life,  for  it  is  dear  the  testator  did  not  expect  her  to  marry. 
The  direction  to  maintain  and  provide  residence  is  indivisible. 
The  direction  applied  to  both  brother  and  sister ;  he  was  to  give 

(1)  2  Hare,  607.  (3)  1  Rum.  509. 

(2)  14  Sim.  379.  (4)  17  Beav.  299. 
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UJJ.  her  residence,  and  she  iras  to  giye  him  the  assistance  of  her 

1SS9  service.    The  evidence  distinctly  shews  that  she  declined  to  live 

y^^^j^  with  him,  and  he  was,  therefore,  free  from  all  obligation. 


9. 

Bku.. 


Mr.  Kay,  QC,  and  Mr.  W.  Pearson,  for  the  Plaintiff:— 

The  obligation  to  provide  residence  and  maintenance  is  divisible ; 
if  one  part  becomes  impossible,  the  other  romain&  There  is  an 
express  direction  to  maintain  the  Plaintiff,  and  there  is  a  charge 
npon  the  personal  estate,  for  it  is  included  among  ^the  legacies 
hereinafter  giren,"  and  is  also  ooapled  with  a  diarge  npon  T.  BelTs 
interest  as  execator :  ConndOy  t.  FarreU  (1) ;  Foley  v.  Parry  (2) ; 
IILBnenger  v.  Andrews  (3).  We  deny  that  the  Plaintiff  ever  re- 
fused to  live  with  her  brother.  She  only  left  Aryam  on  a  visit, 
and  her  brother  then  let  the  honse,  so  as  to  provent  her  retoxuing 
to  it. 

Sib  C.  J.  Selwtn,  l!  J. : — 

In  this  case  the  difficulty  arises  mainly  from  the  construction  of 
a  rery  few  words  in  the  will  of  Bidhard  BeU;  but  the  dedsicm  of 
the  Court  must  also  depend  on  the  circumstances  which  have 
occurred  since  the  death  of  the  testator.  In  considering  the  terms 
of  the  will,  it  must  be  observed  that  the  testator  had  already  given 
to  his  daughter  Ann  BeU  the  same  legacy  of  £1000  as  to  the 
other  children,  and  that  he  had  given  the  whole  of  his  residuary 
personal  estate  to  Thomas  Bell,  but  had  only  given  him  a  life 
interest  in  his  real  estate.  Then  follows  the  direction,  that  his 
daughter  Ann  BeU  should  reside  with,  and  be  maintained  by,  his 
said  son  Thomas  BeU  so  long  as  she  should  remain  single  and 
unmarried.  It  is  contended  by  the  Bespondent,  that  this  is 
either  a  gift  on  a  condition,  or  a  trust  Assuming  it  to  be  a  gift 
on  a  condition,  or  a  trust,  the  Court  has  to  inquire  what  it  was 
that  the  testator  required  to  be  done. 

If  we  look  at  the  form  of  the  clause,  it  is  a  direction  that  his 
daughter  is  to  reside  with  her  brother,  and  be  maintained  by  him. 
She  is  directed  to  reside  with  him,  and  then  the  trust  or  condition 
is  imposed  upon  him  that  if  she  did  so  he  is  to  maintain  her. 

(1)  8  Beay.  347.  (2)  2  My.  &  E.  138. 

(3)  4  Rubs.  478. 


V. 
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Clearly,  this  gave  no  right  to  a  separate  xnainteDance,  bo  long  as       L.  JJ. 
her  brother  was  willing  to  allow  her  to  reside  with  him,  and  she       1869 
was  not  willing  to  do  so.     That  being  so,  we  have  to  look  at  what      wiuioir 
took  place.    The  testator  died  on  the  21st  of  August,  1852,  and 
the  first  period  extended  to  the  death  of  the  widow  in  October, 
1855.    There  is  no  dispute  that  during  this  period  the  direction 
was  substantially  performed.    Although  Thomas  BeU  was  not 
himself  living  at  Argam,  yet  he  lived  near,  and  allowed  his  sister 
to  reside  at  Argam. 

We  come  now  to  a  part  of  the  evidence  which  is  disputed.  The 
Court  cannot  help  looking  with  some  suspicion  at  the  evidence  of 
the  Plaintiff,  who  took  no  proceeding  till  1868,  after  ThomM  Beffs 
death.  But  I  think  that  there  is  really  no  substantial  difference  in 
the  evidence  produced.  The  Plaintiff  admits  that  it  is  true  that 
^  she  never  expressed  a  desire  to  reside  with  her  brother.'*  K,  in- 
deed, she  had  been  prevented  from  living  with  him  by  his  own 
misconduct  or  fraud,  the  Court  woidd  not  have  permitted  him  to 
take  advantage  of  his  own  fraud.  But  she  actually  resided  in  his 
house,  and  was  maintained  by  him  till  1855,  and  then  left  of  her 
own  accord,  and  therefore  it  is  incumbent  on  her  to  shew  that 
she  was  afterwards  willing  to  perform  on  her  part  the  Erection 
contained  in  her  father's  wHI.  It  is  true  that  she  denies  that 
Thomas  Bed  was  wiUing  to  receive  her,  and  says  that  in  conse- 
quence of  his  wife's  temper  it  was  impossible  she  should  reside  with 
him.  But,  on  the  other  hand,  we  have  the  evidence  of  Mr. 
Hodgson  that  she  threatened  to  take  proceedings  in  1857,  and 
that  in  consequence  Thomas  BeU  took  the  opinion  of  counsel. 
Taking  the  evidence  on  both  sides,  and  having  regard  to  the  delay 
whidi  has  jN^vented  the  Court  from  having  the  evidence  of  her 
brother,  who  is  dead,  the  result  is,  in  my  opinion,  that  after  1855 
she  was  herself  unwilling  to  comply  with  the  direction  of  the  will, 
and  under  these  circumstances  she  was  not  entitled  to  impose  a 
new  burden  on  him ;  especially  when  we  consider  that  the  real 
estate  was  only  given  to  him  for  life.  I  am  of  opinion  that  the 
obligation  did  not  continue  after  his  death ;  it  was  actually  per* 
formed  till  she  left  Argam  ;  she  left  it  of  her  own  accord,  and  put 
it  out  of  his  power  to  perform  it  any  longer.  There  must  there- 
fore be  a  declaration  that  the  Plaintiff  A»  Bell  is  not  entitled  to 
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L.  JJ.  ment  of  her  just  debts,  fnneral  and  testamentary  expenses,  to  her 

1869  sisters  Bosetta  Pointing  and  Emma  Wilkinson.    And  the  testatrix 

tJ^  appointed  Thomas  OruAer  and  BoseHa  Pointing  executors  of  her 

WiLKiNfloy.  ^iL 

Anne  WHkinsony  the  testatrix,  died  in  1868. 

The  trustees  of  the  indenture  of  settlement,  had  in  the  lifetime 
of  Anne  Wilkinson,  transferred  into  Court  the  sum  of  £3051  conaols, 
arising  from  the  sums  of  money  mentioned  in  the  settlement,  and 
a  Petition  was  presented  by  Bosetta  Pointing,  and  by  the  represen- 
tatives of  Emma  Wilkinson,  who  was  dead,  praying  payment  of 
the  £3051  consols,  after  deducting  certain  costs  and  expenses,  to 
the  Petitioners  as  residuary  legatees  under  the  will ;  they  contend- 
ing, in  fact,  that  the  will  was  a  good  execution  of  the  power  as 
regarded  the  residuary  bequest,  but  not  as  regarded  the  legacies. 

The  Vice-Chancellor  Stuart  ordered  payment  of  the  legacies, 
holding  the  gift  of  the  legacies  to  be  an  execution  of  the  power 
under  the  27th  section  of  the  WHk  Ad  (1  Vict,  a  26),  and  the  Peti- 
tioners appealed. 

Mr.  Dickinson,  Q.C.  and  Mr.  Millar,  for  the  Appellants : — 

We  say  that  the  will  operates  as  an  appointment  under  the  power 
so  far  as  regards  the  residuary  gift,  but  not  so  far  as  regards  the  gifts 
of  legacies.  In  Hurlstone  y.  Ashton  (1)  the  present  Lord  Chancel- 
lor, when  Yice-Chancellor,  said  that  if  the  bequest  had  been  a  mere 
gift  of  pecuniary  legacies  he  should  not  have  held  it  good.  The 
Vice-Chancellor  Stttart  relied  on  WHday  v.  JBamett  (2),  but  there 
the  Master  of  the  Rolls  did  not  think  it  necessary  to  consider  the 
general  principle,  Shdford  v.  Adand  (3),  and  Lowe  y.  Pennington  (4), 
are  all  against  the  yalidity  of  such  legacies.  The  meaning  of  the 
section  is  plain,  that  where  a  testator  has  a  general  power  of  ap- 
pointment oyer  property,  the  property  shall  pass  by  a  general  devise, 
or  l\y  any  part  of  the  will  which  refers  specifically  to  any  part  of 
the  property.  If  a  testatrix  had  power  to  appoint  certain  jewels 
no  doubt  they  would  pass  by  a  bequest  of  all  her  jewels  as  being 
specifically  referred  to ;  but  a  general  pecuniary  legacy  without 
any  reference  to  the  power  is  not  within  the  Act     We  admit  that 

(1)  11  Jur.  (N.S.),  726.  (3)  23  Beav.  10;  3  Jur.  (N.S.)  8. 

(2)  Law  Rep.  6  Eq.  193.  ^4)  10  L.  J.  (Ch.)  83. 
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we  cannot  distingoish  this  case  from  Hauihom  y.  Shedden  (1),  but      L.  JJ. 
that  was  decided  by  the  same  Judge,  and  we  may  be  considered  as       1S69 
appealing  against  that  decision  also.    The  present  Lord  Chancellor       xn  re 
bad  that  case,  and  also  the  observations  of  Lord  St.  Leonards  in  WaK^ir. 
his  treatise  on  Powers  (2),  before  him  when  he  decided  Hurhtane  y. 
Ashton  (3).    If  the  testatrix  had  expressly  made  the  residue  sub- 
ject to  the  payment  of  legacies  it  might  be  different^  but  so  far 
from  doing  so,  she  has  expressly  made  it  liable  to  debts^  thereby 
yirtoally  excluding  legacies.     There  must  be  either  a  gift  of  the 
whole  or  a  reference  to  the  particular  part.     She  may  be  con- 
sidered to  have  given  the  legacies  out  of  her  own  property,  and 
then  to  have  given  to  the  residuary  l^atees  what  she  had  power 
to  appoint,  after  payment  thereout  of  her  debts. 

Mr.  Chreene,  Q.C.,  and  Mr.  Cooisony  for  the  legatees,  were  not 
called  upon. 

Sib  0.  J.  Selwyn,  L.  J.,  after  reading  the  material  passages  in 
the  deed  and  in  the  will,  continued : — 

Now,  in  the  first  place,  these  gifts  of  pecuniary  legacies  are  in 
the  most  general  words,  and  it  would  be  difficult  to  conceive  any 
more  general  description.  Then  immediately  after  the  gifts  of  the 
legacies  comes  the  gift  of  the  residue,  and  we  find  that  the  words 
of  1  Vict.  c.  26,  s.  27,  will  apply  to  these  two  gifts.  The  words 
are : — "  A  bequest  of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a  general  manner,  shall 
be  construed  to  include  any  personal  estate,  or  any  personal  estate 
to  which  such  description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power  unless  a  contrary 
intention  shall  appear  by  the  will." 

Li  this  case,  the  testatrix  certainly  had  power  to  appoint  in  any 
manner  she  might  think  proper,  and  she  has  made  a  gift  of  per- 
sonal property  described  in  a  general  manner — ^as  general  as  pos- 
sible. It  therefore  comes  completely  within  the  words  of  this 
section,  and  also  within  its  spirit    The  enactment  was  intended  to 

(1)  3  Sm.  &  Giff.  293 ;'  2  Jur.  (N.S.)  749.  (2)  Ed.  1861,  p.  310. 

(3)  11  Jur.  (N.S.)  726. 
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L.  JJ.  get  rid  of  the  differeuce  between  property  and  power,  and  to  make 
1969  it  unnecessary  in  framing  a  will  to  refer  to  the  instmment  creating 
In  re  the  power  or  to  the  actual  subject  of  the  power.  It  was  admitted 
in  argument,  and  could  not,  in  fact,  be  denied  after  the  decision  in 
WUday  y.  Bamett  (1),  that  if  the  testatrix  had  given  the  whole  of 
her  personal  estate,  that  would  have  been  a  good  execution  of  the 
power ;  and  it  is  difficult  to  draw  any  distinction  between  a  gift  of 
the  whole  and  a  gift  of  legacies,  which  is  merely  dividing  the  gift 
into  three  or  four  portions  instead  of  giving  it  in  one. 

It  appears  to  me  that  the  present  case  is  stronger  than  Edidhom 
T.  Shedden  (2),  but  if  it  were  necessary  to  give  an  opinion  upon 
that  case,  I  should  hold  that  it  was  rightly  decided.  This  case 
is,  in  my  opinion,  more  favourable  to  the  legatees  than  WHday  v. 
Bamett,  and  is  within  the  words  of  the  Act 

Sir  G.  M.  Giffabd,  LJ.  :— 

This  is  a  very  plain  case  and  is  concluded  by  WQday  v.  Bamdi 
I  cannot  see  how  any  doubt  can  be  entertained  upon  the  subject, 
for  the  disposition  of  the  personal  estate  is  as  complete  as  can  be 
conceived.  There  is  a  gift  of  pecuniary  legacies,  and  a  gift  of 
residue,  which  must  mean  what  is  left  after  payment  of  legacies, 
and  therefore  the  case  appears  completely  governed  by  WUdqy  r. 
Bamett,  and  within  the  words  of  the  Act  If  doubts  have  been 
expressed  as  to  the  case  of  Hawthorn  v.  Shedden,  I  ought  to  say 
tliat  I  do  not  feel  any  doubt  that  it  was  correctly  decided.  If 
there  is  a  gift  of  £100, 1  do  not  see  why  that  should  not  be  held 
to  be  part  of  the  personal  estate  of  which  the  testator  had  power 
to  dispose. 

Appeal  dismissed  with  costs. 

Solicitors:  Messrs.  Pritchard  &Englefield;  Messrs.  Grud)er  d 
Cooper. 

(I)  Law  Rep.  6  Eq.  193.  (2)  3  Sm.  &  Giff.  293 ;  2  Jur.  (N.8.)  749. 
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Married  Woman — Fraud — Coercion  by  IltAsbaiid, 

A  woman,  two  months  after  her  mairiage,  wrote  and  signed  in  her  maiden 
name  a  paper  dated  before  the  marriage,  and  purporting  to  give  to  her  hns^ 
band,  in  consideration  of  the  marriage,  her  reversionary  interest  in  a  tmst 
fund.  She  signed  this  paper  for  the  purpose  of  enabling  him  to  borrow  money 
on  her  reversionary  interest ;  he  threatening  that  if  she  did  not  sign  it  he 
would  send  her  baok  to  her  relations,  with  whom  she  was  on  bad  terms.  The 
husband  sold  the  reversionary  interest,  and  shortly  before  completion,  he 
being  at  the  time  in  prison  for  debt,  ehe  signed  and  gave  to  the  purchaser's 
solicitor  a  letter  addressed  to  one  of  the  trustees  of  the  fund,  stating  that 
she  had  before  her  marriage  assigned  her  interest  in  the  trust  fund  to  her  hus- 
band. Upon  the  determination  of  the  life  interest  she  claimed  her  equity  to 
a  settlement,  on  the  ground  that  the  paper  being  signed  after  marriage  did  not 
bind  her.  Edd^  by  the  Master  of  the  Rolls,  that  though  she  had  been  a 
party  to  a  fraud,  yet  as  she  had  acted  under  the  coercion  of  her  husband,  she 
was  not  responsible  for  it,  and  was  entitled  to  her  equity  to  a  settlement : — 

Held^  on  appeal,  that  she  had  been  guilty  of  a  fraud,  which  prevented  her 
claiming  her  equity  to  a  settlement  against  the  purchaser. 

1  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 

The  Eespondent,  Mrs.  Bowren,  formerly  Ellen  Louisa  Buchland^ 
was  at  the  time  of  her  marriage  entitled  in  reyersion  expectant  on 
the  decease  of  her  mother  to  one-sixth  share  of  £5640  New  £3 
per  Cent.  Annuities  and  of  £1540  Consols,  under  the  will  of 
Charles  Lash,  who  died  in  1841.  She  attained  the  age  of  twenty- 
one  years  in  1858,  and  intermarried  mth  Edward  Bowren  on  the 
3rd  of  February,  1858. 

The  following  document,  dated  the  1st  of  February,  1858,  was 
written  and  signed  by  Mrs.  Bawren: — 

"  I,  Ellen  Louisa  Buekland,  being  about  to  marry  Edward  Bouh 
ren  (and  upon  his  marrying  me),  I  (in  consideration  of  such  mar- 
^*^®)  gi^6  ^P  to  him  the  said  Edward  Bowren,  for  his  own  sole 
use  and  benefit,  the  whole  of  my  interest  under  the  will  of  Charles 
Lush^  "Esq.,  and  in  case  of  such  marriage  I  hereby  request  and 
direct  the  trustees  of  the  said  will  to  pay  over  to  the  said  E.  Bowren 
(m  case  of  such  marriage)  the  whole  of  such  interest  of  me  the 
said  E  L.  Buekland  under  such  will,  and  I,  K  L.  Buekland,  have 
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In  March,  1858,  Collins  had  written  several  letters  to  the  trustees, 
on  behalf  of  Mr.  and  Mrs.  Boturen,  about  raising  money  on  Mis* 
Bawren^s  reversionary  interest,  in  which  he  always  spoke  of  it  as 
hers,  and  on  one  occasion  suggested  that  she  could  mortgage  xmder 
Sir  B.  Molina'  Aet,  and  he  never  in  any  way  allude  to  any  ante- 
nuptial instrument  under  which  Mr.  Bowren  was  entitled. 

The  Master  of  the  Bolls  considered  it  to  be  established  that  the 
paper  dated  the  1st  of  February,  1858,  was  written  after  the 
marriage,  and  thought  that  it  was  written  under  such  pressure 
from  the  husband  that  Mrs.  Bowren  could  not  be  made  responsible 
for  it  as  a  fraud.  His  Lordship,  therefore,  after  directions  for  pay- 
ment of  costs,  directed  the  income  of  the  fund  to  be  paid  to  Mrs. 
Bowren  for  her  separate  use  until  further  order  (1).  The  Law  Be- 
pereicnary  Interest  Society  appealed. 


(1)  LoBD  RomLLT,  M.R,  after  statmg 
the  facts,  and  observing  on  the  suspicious 
character  of  the  memorandum  dated 
the  1st  of  February,  1868,  which  his 
Lordship  was  satbfied  had  been  signed 
after  the  marriage,  and  on  the  mani- 
festly coUnsiTe  character  of  the  pro- 
ceedings in  the  suit,  continued  : — 

Then  the  Reversionary  Interest  So- 
ciety purchase  the  property.  I  am 
bound  to  say  that  they  are  clear  of  all 
complicity  with  anything  wrong  in  the 
matter,  but  it  must  be  observed  that 
they  make  no  inquiry  at  all ;  they  are 
satisfied  with  the  decree  of  the  Court 
of  Chancery ;  and  they  do  not  require 
any  distinct  evidence  of  this  document, 
though  it  appeared  on  the  face  of  the 
decree  that  it  had  not  been  proved  in 
the  cause.  It  has  been  asked,  what 
more  could  they  have  done  than  they 
did  ?  I  reply,  a  great  deal  more  could 
have  been  done.  They  might  have  re- 
quhred  Mrs.  Bowren  to  go  before  a  magis- 
trate, and  make  a  declaration  respecting 
the  document^  or,  at  all  events,  they 
might  have  made  some  inquiry  of  her 
about  it ;  and  it  appears  to  me  impossible 
to  acquit  them  of  great  n^ligence. 

In  this  state  of  the  case  the  nvitter 


comes  before  me,  and  it  raises  an  im- 
portant question  on  the  subject  of  fraud. 
No  doubt  a  married  woman,  as  well  as 
an  infant,  may  be  guilty  of  fraud,  as 
was  decided  in  the  case  of  Vaughan  v. 
Vanderstegen  (2  Drew.  363).  But  it 
must  always  be  remembered  that  the 
Court  of  Chancery  cansiders,  according 
to  the  law  of  England^  that  the  hus- 
band has  a  paramount  influence  over 
the  wife.  In  the  case  of  Vaughan  v. 
Vanderstegen  the  lady  was  living  alcne, 
and  fraudulently  represented  herself  to 
be  dkfeme  sole  to  theperson  who  advanced 
her  money,  her  husband  having  nothiDg 
to  do  with  it.  That  is  quite  different 
fipom  the  case  of  a  nuirried  woman 
joining  with  her  husband  in  a  fraud. 
So  also  in  the  case  of  Derfnshire  v.  Eome 
(3  D.  M.  &  G.  80)  the  married  woman 
made  false  representations  to  the  trus* 
tees,  and  having  thus  induced  them  to 
commit  a  breach  of  trust,  she  turned 
round  upon  them,  and  endeavoured  to 
make  them  answerable  for  that  breach 
of  trust.  That  is  very  different  from 
the  present  case,  where  Mrs.  Bowren 
made  no  representation  to  the  actual 
purchaser,  but  wrote  a  document,  at  the 
instance  of  her  husband,  which  was  to 
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Mr.  Jemly  Q.O.,  and  Mr.  Bristowe^  Q.C.«  for  the  Appellants : — 

If  the  document  of  the  Ist  of  February,  1858,  was  signed  when  it 
bears  date,  our  case  is  clear,  and  the  Court  will  not  decide  that  it  was 
not  oh  the  unsupported  testimony  of  an  interested  person  who  signed 
it  But  if  it  was  signed  after  the  marriage  as  she  states,  then  her 
signing  it  was  a  fraud  for  whidi,  though  a  married  woman,  she  is 
liable,  and  full  effect  must  be  given  to  the  instrument  as  against 
her.  Derbuhire  v.  Home  (1)  ;  Vaughan  y.  Vandersteffen  (2) ;  dive 
T.  Carew  (3) ;  Barrow  v.  Barrow  (4) ;  Savage  v.  Foster  (5). 


L.  JJ. 

1889 


he  made  use  of  for  the  purpoae  of  de- 
oeiving  the  Court  and  cheating  the 
purchaser.  Here  we  have  a  hushand 
who  wishes  to  borrow  money,  and  says 
to  his  wife :  **  CJopy  that  document  for 
me,  and  sign  it.  It  is  true  I  intend  to 
raise  money  upon  it,  but  I  insist  upon 
your  copying  that  document  for  me, 
and  signing  it."  What  species  of  de- 
fence has  she  against  her  hushand  in  a 
ease  of  that  description  unless  it  is  the 
defence  which  the  law  gives  her  by 
compelling  all  persons  who  take  advan- 
tage of  such  a  transaction  to  look  into 
it  with  the  most  careful  scrupulosity  ? 
What  distinction  is  there  between  this 
species  of  fraud  and  that  species  of 
fraud  which  a  married  woman,  I  am 
sorry  to  say,  constantly  commits  at  the 
instance  of  her  husband,  when,  after 
her  marriage,  she  assigns  her  reversion- 
ary interest  to  a  purchaser,  and  gets 
money  upon  it,  promising  never  to  dis- 
pute that  contract  afterwards,  yet  the 
Court  does  not  consider  her  bound? 
The  present  case  is  not  the  same  as  if 
Mrs.  Bawren  had  been  living  alone  as  a 
feme  sole,  and  from  her  own  motion 
had  made  that  rej^'esentation ;  she  was 
imder  the  influence  of  her  husband,  and 
had  not  the  moral  power  to  resist  an 
influence  which  the  law  recognises,  and 
her  yielding  to  which  the  Court  is  bound 
to  excuse.  It  is  on  account  of  that  in- 
fluence that  the  Court  requires  the  sepa^ 
mle  examination  of  a  married  woman 


in  order  to  be  sure  that  she  is  away 
from  the  control  of  the  husband.  I  re- 
member taking  the  examination  of  one 
married  woman  who  had  joined  with 
her  husband  in  assigning  the  fund  to  a 
third  person,  and  she  said  to  me :  *'  It 
is  very  hard  upon  me^  but  I  did  it,  and 
I  do  not  depart  from  my  promise."  I 
told  her  she  was  not  bound  by  that 
promisejbut  she  insisted  upon  it.  That 
is  a  rare  case.  She  told  me  at  the  time 
tha{  she  could  not  resist  her  husband, 
and  he  compelled  her  to  do  it.  Now,  I 
do  not  see  the  distinction  between  a 
married  woman's  copying  a  document 
set  before  her  by  her  husband  and  join- 
ing with  him  in  executing  a  deed  in 
favour  of  another  person.  I  am  there- 
fore of  opinion  that  she  is  not  bound 
by  that  statement,  and  that  she,  in 
point  of  fact,  has  been  one  of  the  vie* 
tims  of  the  plot  that  was  laid  for  the 
purpose  of  obtaining  a  decree  from  the 
Court  of  Chaifcery  with  a  view  to  rais- 
ing money  upon  her  reversionary  inte- 
rest. I  think  that  this  is  a  case  where 
the  equity  to  a  settlement  extends  to 
the  whole  fund;  but  as  nothing  is 
known  about  the  husband,  I  shall  do 
nothing  more  at  present  than  order  the 
dividends  to  be  paid  to  Mrs.  Bowren. 

(1)  3  D.  M.  &  G.  80. 

(2)  2  Brew.  363. 

(3)  IJ.  &  H.  199. 

(4)  4  K.  &  J.  409. 
(6)  9  Mod.  35. 
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L.  JJ.         Sir  B.  BaggaHay,  Q.C.,  and  Mr.  E.  OuOer  for  Mrs.  Bawrm  :— 
J^  There  is  sufficient  corroborative  evidence  to  satisfy  the  Court 


In  r4  that  the  paper  dated  the  Ist  of  February,  1858,  was  not  signed 
TBI78TS.  until  after  marriage.  It  therefore  is  not  binding.  It  was  signed 
under  such  circumstances  that  Mrs.  Bowren  was  not  a  free  agent; 
fraud,  therefore,  cannot  be  imputed  to  her,  and  the  Appellants  can- 
not be  in  any  better  position  than  the  husband.  The  Ohanceiy 
proceedings  are  suspicious  on  the  &ce  of  them,  and  the  Appellants 
were  guilty  of  gross  negligence.  It  is  clear  on  the  evidence  that 
Mrs.  Bowren  signed  the  letter  of  the  11th  of  October,  1858,  without 
knowing  what  it  was  about.  She  is  therefore  entitled  to  her  equity 
to  a  settlement,  or,  if  the  husband  be  dead,  to  the  whole  fiind  by 
survivorship. 

Sib  C.  J.  Selwyn,  L  J. : — 

Although  I  cannot  agree  in  the  conclusion  at  which  his  Lord- 
ship, the  Master  of  the  Bolls,  has  arriTed  in  this  case,  I  do  not 
think  there  is  any  difference  of  opinion  between  that  learned  Judge 
and  this  Court  with  respect  to  the  law  applicable  to  cases  of  this 
description,  for  his  Lordship  refers  with  approbation  to  the  decision 
of  the  Vice-Chancellor  Kinderdey  in  Yaughan  v.  Tanderdegesi^  (1), 
where  the  Vice-Chancellor,  after  stating  in  a  very  few  words  a  pro- 
/  --y       position  of  which,  I  apprehend,  at  the  present  time,  no  doubt  can  be 

/U<.i^rx^  entertained ;  viz.,  that  it  is  well  established  that  a  married  woman 

is  capable  of  committing  a  fraud,  and  is  liable  to  be  visited  with  the 
consequences  of  the  commission  of  such  fraud,  refers  to  the  case  of 
Savage  v.  Foster  (2),  a  case  where  the  husband  and  wife  concurred 
in  a  fraud  which  was  not  such  an  active  fraud  as  that  which  we  find 
in  the  present  case.  [His  Lordship  also  referred  to]  the  case  of 
Derbtshire  v.  flbme*(3),  where  Lord  Justice  Turner,  says :  **  There  is, 
I  think,  strong  ground  to  contend  that  as  a  Court  of  Equity  creates 
and  models  the  separate  estate,  the  estate  so  created  and  modelled 
must  be  subject  to  the  ordinary  rules  of  the  Court."]  Now,  there  is 
no  doubt  that  in  cases  of  separate  estate,  and  especially  in  cases 
where  that  separate  estate  is   coupled  with  the  restraint  upon 

(1)  2  Drew.  363.  (2)  U  Mod.  36. 

(3)  8  D.  M.  &  G.  80, 113. 
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anticipatioii,  many  qnestioss  may  arise  as  to  how  &r  the  Court  can,       L.  JJ. 
in  dealing  with  cases  of  fraud  on  the  part  of  married  women,  oveiv        1869 
rule  a  declaration  of  the  settlor  or  of  the  testator  in  respect  to  the       ^^ 
separate  estate  and  the  restraint  upon  anticipation,  and  some  oases      ^^^ 
have  gone  so  far  as  to  say  that  although  it  was  very  greatly  for  the       «•-* 
benefit  of  the  married  woman  that  that  restraint  should  be  removed, 
still  if  the  settlor  or  testator  has  imposed  it,  the  Court  has  no 
power  to  take  it  away,  even  for  the  bene£t  of  the  married  woman. 
£ut  in  the  present  case  we  are  relieved  firom  any  consideration  of 
this  kind,  because  this  lady  was  absolutely  entitled  in  her  own  right 
to  this  reversionary  interest^  and  upon  her  marriage  it  would 
pass  to  the  husband,  subject  only  to  her  right  to  it  in  the  event 
of  her  surviving  him,  and  to  her  equity  to  a  settlement.    Now  the 
•quity  to  a  settlement  is  certainly  an  interest  which  this  Court 
will  control,  and  will  not,  as  we  had  occasion  to  say  in  the  very 
recent  case  of  Barnard  v.  Ford  (1),  allow  it  to  be  made  an  engine 
of  fraud,  or,  according  to  my  learned  brother's  expression,  allow  it 
to  be  enforced  where  it  would  be  contrary  to  good  consdence  to  do 
so.    The  question  we  have  now  to  consider  is,  whether,  under  the 
circumstances  proved  in  this  case,  it  would  be  contrary  to  good 
conscience  to  allow  this  lady  to  assert  an  equity  to  a  settlement. 

With  respect  to  the  facts :  in  the  first  place  we  have  a  docu- 
ment which  is  entirely  in  her  own  handwriting,  which  bears  date 
the  1st  of  February,  1858,  two  days  before  her  marriage^  It  is  a 
document  certainly  open  to  the  observations  which  have  been  pressed 
upon  us  with  great  force  by  Sir  JRichard  BoffffdOay  as  being  of  a 
very  unusual  character,  but  at  the  same  time  it  is  one  which  called 
most  pointedly  to  Mrs.  Bowren*s  attention  the  fact  that  it  was  most 
material  for  it  to  appear  that  it  had  been  written  before  her  mar- 
riage. She  says,  however,  that  in  point  of  fact  it  was  not  written 
until  the  month  of  April,  that  she  wrote  it  imder  the  influence  of 
her  husband,  and  under  the  pressure  of  a  threat  that  unless  she 
signed  it  he  would  send  her  home.  She  says  she  wrote  it  very 
reluctantly,  and  only  in  consequence  of  the  exercise  of  that  in- 
fluence and  under  the  pressure  of  that  threat. 

Then  the  first  question  is,  whether  we  are  to  take  it  as  estfr- 
blished  that  the  document  was,  in  fact,  not  written  until  after  the 
(1)  Law  Rep.  4  Oh.  247. 
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L.  JJ.  mamage ;  becaufie  I  think  that  sapposing  it  to  haTe  been  written 
1869  befbie  the  marriage,  it  cleariy  would  be  sufficient  to  exclude  any 
^^^  equity  to  a  settlement.  I  caimot  help  agreeing  in  the  condusion 
1^^  at  which  his  Lordship  the  Master  of  the  Bolls  arrived  as  to  the 
*— ^  time  when  the  document  was  written.  It  is  no  doubt  yery  dan* 
geious  to  trust  to  the  testimony  of  a  person  who  comes  to  say  that 
a  document  written  by^^erself,  and  signed  by  herself  in  her  maiden 
name,  and  dated  before  her  marriage,  was  actually  written  by  her 
when  that  was  no  longer  her  name,  and  when  she  had  been  married 
several  months ;  but  I  think  that  there  are  here  corroborative  cir- 
cumstances sufficient  to  lead  to  the  conclusion  that  her  representa- 
tion is  correct,  and  I  especiaUy  refer  to  the  suit.  I  entirely  agree 
with  the  observations  which  his  Lordship  the  Master  of  the  Bolls 
has  made  upon  that  suit  as  being  a  means  of  making  the  Court  an 
instrument  of  fraud.  The  bill  is  filed  on  the  7th  of  July,  the 
answer  is  put  in  on  the  14th,  the  deciee  is  obtained  on  the  17tfa, 
and  upon  the  face  of  that  decree  it  appears  that  the  only  essential 
thing  in  such  a  suit,  viz.,  the  evidence,  was  omitted  altogether. 
That  being  so,  I  am  of  opinion  that  it  is  sufficiently  established 
that  this  document  of  the  1st  of  February,  1858,  was  not  written 
until  after  the  marriage  of  the  lady.  But  the  whole  of  the  docu- 
ment  being  in'^her  handwriting,  her  attention  must  have  been  most 
pointedly  called  to  the  transaction,  and  her  own  statements  clearly 
shew  that  her  husband  was  ip  great  difficulties,  and  that  she  was 
aware  that  this  document  was  written  for  the  purpose  of  enabling 
him  to  raise  money  upon  her  property. 

After  the  suit,  which  I  have  already  mentioned,  we  come  to  the 
sale  by  auction  in  October,  and  I  cannot  help  expressing  my  rery 
strong  belief  that,  so  far  as  the  Appellants  were  concerned,  the  pur- 
chase was  a  bond  fide  purchase  by  auction,  made  by  them  under 
ordinary  circumstances,  and  at  a  fair  and  reasonable  price.  Then 
they  proceeded  to  investigate  the  titie,  and  although  I  agree  that  "> 
the  document  has  certain  marks  of  singularity  upon  it,  and  although 
the  suit  was  one  of  a  most  singular  character,  and  one  which  if  the 
suspicion  of  the  purchasers  had  been  aroused  would  have  been 
calculated  to  increase  that  suspicion,  still  I  do  not  think  that  the 
circumstances  were  of  such  a  character  as  to  induce  the  Court  to* 
say  that  the  purchasers  must  have  knovm — and  I  believe  they  did 
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not  know — ^that  any  fraud  or  deception  had  been  perpetrated.  I  L.  JJ. 
think  that  the  transaction  is  very  fairly  represented  in  the  letter  i869 
produced  this  morning,  the  letter  which  was  written  on  the  12th  j^^  ^^ 
of  October,  1858,  from  Mr.  DaUan^  writing  in  the  name  of  his  firm     ^^ 

to  one  of  the  trustees^  in  which  he  8a3rs,  ^*  As  we  thought  it  would       

probably  be  satisfactory  to  the  trustees  to  have  a  letter  from 
Mrs.  Baunren  stating  the  fact  of  her  having  made  over  her  interest 
under  Mr.  Lush's  will  prior  to  her  marriage,  we  required  the  ven* 
dor's  solicitors  to  obtain  one,  and  we  now  enclose  it  Perhaps 
you  will  be  kind  enough  to  put  it  away  with  the  papers  you  have 
relating  to  the  trust.  We  have  not  completed  the  purchase,  but 
expect  to  do  so  in  the  course  of  the  week,  when  we  will  send  you 
the  usual  formal  notice."  I  think  that  letter  correctly  represents 
what  really  took  place,  and  it  is  to  my  mind  quite  conclusive  that 
the  purchasers  were  acting  land  fde,  and  that  they  required  this 
letter  for  the  purpose  of  preventing  any  possibility  of  doubt  on  the 
part  of  the  trustees. 

Of  course,  in  all  these  transactions  we  must  ascertain  whether 
the  lady  was  a  free  agent,  because  although  a  married  lady  may, 
as  I  have  already  said,  be  gtiilty  of  a  fraud,  and  consequently  be 
visited  with  the  consequences  of  that  fraud,  on  the  other  hand  she 
is  entitled  to  have  the  same  protection  as  any  other  person,  and  to 
say  that  she  is  not  liable  for  acts  which  were  not  done  of  her  own 
free  will,  but  in  respect  to  which  she  was  acting  under  such  coercion 
as  prevented  her  from  being  a  free  agent  Now,  in  the  first  place, 
even  assuming  that  she  was  acting  under  some  species  of  coercion 
in  this  transaction,  still  the  very  fact  which  she  states  as  to  the 
pressure  which  was  then  exercised  upon  her,  must  have  left  an 
impression  upon  her  mind  which  would  render  her  exceedingly 
sensitive  with  respect  to  all  subsequent  transactions  relating  to  the 
same  matter.  And  then  when  we  find  by  her  own  admission  that 
she  was  aware  that  money  was  about  to  be  raised  upon  the  security 
of  this  reversionary  interest,  when  she  knew  that  she  had  written 
and  signed  a  document  which  she  says  herself  she  wrote  and  signed 
with  very  great  reluctance,  knowing  that  it  did  not  express  the 
truth,  knowing  that  it  was  signed  by  her  in  a  name  which  was  no 
longer  hers,  and  that  it  bore  a  date  which  was  not  the  true  date 
— under  these  circumstances  an  application  was  made  to  her  to 
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L.  JJ.      write  the  letter  of  the  11th  of  Ootober,  1858.    It  is  tnie  that  tiie 
1869       body  of  that  letter  is  not^  like  the  body  of  the  former  letter,  alto- 
In  re       getber  in  her  0¥m  handwriting,  but  although  she  originally  deiiied 
Tn^n.     ^^^  signature,  it  is  now  clearly  proved,  and,  in  fact,  is  admitted  at 
—       the  Bar  on  her  behalf,  that  that  letter  was  signed  by  her.    At  this 
time  she  was  under  no  coercion,  und^  no  pressure,  her  husband  was 
in  prison,  aud  she  was  living  separate  and  apart  from  him,  and  the 
question  of  fact  which  we  have  to  try,  and  this  is»  in  truths  the  ques- 
tion upon  which  my  opinion  differs  fix>m  that  of  his  Lordship  the 
Master  of  the  Bolls,  is  whether  she  was  a  free  agent  when  she  wrote 
that  letter.    I  say,  having  regard  to  the  circumstances  stated  by 
herself  and  to  the  pointed  manner  in  which  her  attention  must 
have  been  directed  so  recently  as  April  in  the  same  year  to  this 
tmnsaction,  having  regard  to  the  fact  that  she  admits  that  she 
knew  that  money  was  about  to  be  raised  upon  the  security  of  this 
reversionary  interest,  and  to  the  fact  that  she  also  admits  that  she 
actually  herself  received  some  portion  of  the  money  which  was 
raised  by  means  of  this  transaction,  I  say  it  is  impossible  to  believe 
that  she  could  have  signed  so  short  a  document  as  that  of  the  11th 
of  October,  1858,  without  being  fully  cognizant  of  ite  contents^ 
meaning,  and  object.    I  say,  then,  that  the  parties  who  were  about 
to  advance  the  money,  and  who  did  advance  it  three  days  afterwards, 
were  entitled  to  believe  the  representations  made  by  her  in  that 
letter,  and  I  think  she  cannot  now  be  heard  to  say  that  they  ought 
to  have  disbelieved  those  representations.    I  think  it  would  be 
contrary  to  equity  and  good  conscience  to  allow  a  lady  who  had 
made  under  such  circumstances  a  declaration  so  clear  and  distinct  as 
that»  to  set  up  afterwards  a  claim  to  an  equity  to  a  settlement  so  as  to 
defeat  the  intereste  of  the  purchasers  who,  upon  the  faith  of  that  ze- 
presentetion,  have  paid  the  purchas^money  in  respect  of  her  interest 
Consequently,  I  think  that  the  order  made  by  his  Lordship  the 
Master  of  the  Bolls  must  be  reversed,  and  that  there  should  be  an 
order  directing  the  remainder  of  the  Amd,  after  payment  of  the 
costs  of  the  trustees,  to  be  paid  to  the  Appellants. 

Sib  G.  M.  Giffakd,  L.J. : — 

The  propositions  of  law  which  are  applicable  to  this  case  are  to 
my  mind  very  simple,  viz.,  that  a  married  woman  may  by  fraud 
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preclude  herself  irom  her  equity  to  a  settlement,  and  (although      L.  JJ. 
I  do  not  thmk  it  necessary  for  the   decision  of  this  case)  that       1869 
she  may  also  preclude  herself  by  fraud  from  any  right  to  a  re-       jv^^ 
yersionary  interest  Mling  into  possession  after  the  death  of  her      ^^^^ 
husband.  — - 

Then  the  first  question  is,  whether  in  this  case  there  has  been 
fraud  in  the  statements  made  by  this  married  lady.  Taking  all 
the  circumstances  into  consideration  I  have  no  doubt  that  the 
document  which  she  represents  to  have  been  signed  on  some  day 
after  the  marriage  in  February,  1858,  was  in  truth  signed  after  the 
marriage.  What  she  says  is,  that  her  husband  threatened  to  leave 
her  if  she  did  not  sign  it,  and  she  says,  in  her  cross-examination, 
**  I  think  I  must  have  known  that  he  was  trying  to  borrow  money 
upon  my  property.  My  husband  told  me  that  if  I  would  sign 
Exhibit  1,  he  could  borrow  money  upon  my  property,  and  I  signed 
it  with  the  intention  of  enabling  him  to  do  so."  The  whole  of  that 
document  is  written  in  her  hand,  it  is  written  in  a  very  plain  hand, 
and  in  a  very  firm  hand,  and  I  can  have  no  hesitation  in  saying 
that  a  married  woman  who  signs  a  document  of  that  description 
under  those  drcumstances,  if  she  turns  round  afterwards  and  comes 
to  this  Court  to  make  a  claim  as  against  that  document,  must  be 
treated  as  having  committed  a  fraud.  In  this  case  there  is  no 
evidence  of  any  such  pressure  or  influence  as  would  do  away  with 
the  effect  of  that  act  which  she  did ;  moreover,  there  is  a  very  wide 
difference  indeed  between  holding  a  married  woman  not  bound  by 
a  contract  and  holding  her  not  bound  by  false  representations  and 
fraud. 

Then,  that  being  so,  the  next  question  is,  whether  the  purchasers 
were  cognizant  of  the  fraud.  It  is  quite  plain  that  they  were  not 
This  vras  a  sale  by  auction ;  they  bought  her  reversionary  interest 
at  the  auction  in  the  usual  way,  and  paid  a  fair  consideration  for 
it,  and,  indeed,  that  they  were  cognizant  of  the  fraud  has  never 
been  suggested. 

Then  there  is  this  further  question,  whether  there  was  any 
such  negligence  on  the  part  of  the  purchasers  as  would  visit  them 
with  the  same  consequences  as  if  they  had  been  cognizant  of 
the  fraud.  I  think  there  was  no  negUgence ;  the  document  dated 
on  the  1st  of  February,  1858,  was  no  improbable  document  for  a 
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L.  JJ«  lady  to  liave  executed  on  the  eve  of  her  mannage.  It  is  neither 
1S69  more  nor  less  than  this^  that  being  entitled  to  a  certain  sum  of 
2^  money  expectant  on  the  death  of  her  grandEathery  she  gives  it  up 
Lush's      f^  jj^^  husband-    There  would  be  nothing  very  extraordinary  in 

that,  nor  anything  yery  extraordinary  in  its  being  done  by  a 

docoment  of  this  description*  Then,  as  to  the  decree:  to  that 
decree  all  necessary  persons  are  parties.  It  is  true  that  the  decree 
does  not  recite  that  there  was  any  eyidencCy  but  It  cannot^  in  my 
opinioni  be  held  that  because  the  decree  did  not  refer  to  any  evi- 
dence,  therefore  the  purchasers  were  bound  to  inquire  whether  the 
proceedings  were  bona  fide.  When  such  a  document  and  decree  as 
these  are  presented  to  a  purchaser,  I  cannot  hold  him  liable  for 
negligence  because  he  makes  no  further  inquiry..  But  the  matter 
does  not  stop  there.  Beyond  all  question  this  lady  knew  perfectly 
well  when  her  husband  was  in  prison  that  Mr.  Boufen  May  was 
raising  money  upon  the  footing  of  the  document  which  she  had 
signed  in  the  month  of  ApriL  In  the  course  of  that  transaction, 
because  the  trustees  had  said  that  they  had  had  no  notice  of  any  as* 
signment  of  this  interest  to  the  husband,  the  society,  without  any  sua-, 
picion  (as  I  think)  being  aroused  on  their  part,  request  the  solicitor 
of  the  vendor  to  obtain  from  Mrs.  Bawren  a  letter  stating  that  she 
had  executed  this  document  antecedently  to  her  marriage.  She 
signs  that  letter,  and,  although  she  has  forgotten  it,  I  have  no  hesi- 
tation in  imputing  to  her,  and  in  saying  that  every  Court  must 
impute  to  her,  a  knowledge  of  its  contents,  and  it  would  be  mon- 
strous if,  after  signing  it  with  such  knowledge,  she  could  be  heard 
to  assert  any  right  inconsistent  with  it 

For  these  reasons,  I  am  clearly  of  opinion  that  it  would  be  most 
unjust  that  this  lady  should  be  allowed  to  come  forward  and  to 
assert  in  this  Ciourt,  contrary  to  all  good  conscience,  any  right  of 
any  kind  or  description  to  this  fund.  I  cannot  help  saying  that  I 
think  she  ought  not  to  have  made  this  claim,  and  that  it  was  not 
honest  for  her  to  do  so.  I  quite  agree  that  she  is  very  much  to  be 
pitied,  because  she  has  contracted  a  most  imprudent  marriage,  and 
because  she  has  been  deserted  by  her  husband,  and  because,  in  all 
probability,  she  acted  to  some  extent  under  the  influence  of  her 
husband;  but  that  is  no  reason  why  a  married  lady  who  chooses 
to  commit  a  fraud  should  afterwards  come  forward  and  say,  ^I 
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am  still   entitled  to  this   property,  though  other  persons  have       L.  JJ. 
been   induced   to  purchase   it   by  my  making  a  representation       ises 
which  I  knew  at  the  time  I  made  it  to  be  utterly  and  wholly       ]^ 
4intrue."  i?"^" 

For  these  reasons  I  am  of  opinion  that  the  order  below  must  be        

^schargedy  except  so  far  as  it  orders  payment  of  the  costs  of  the 
trustees,  and  that  the  surplus  after  payment  of  those  costs,  must 
be  paid  to  the  society. 

Solicitors :  Messrs.  Capnmj  DaUon,  &  Hitchins  ;  Messrs.  Cutler  db 
Turner. 


STEWAED  V.  BLAKE  WAY.  L.JJ. 

18S9 
{JfHnonership  of  Beal  Estate — Investment  of  Profits  in  Land — Partnership —  s--y^ 

Jteal  or  Peraomd  Estate.  Jan.  28,  25. 

Go-owners  of  lands,  partly  customary  freehold  and  partly  leasehold,  worked 
a  quarry  on  part  of  them,  and  let  the  rest  to  agricultural  tenants.  Part  of 
the  undivided  profits  wer»from  time  to  time  laid  out  in  purchases  of  other 
lands  for  purposes  of  the  quarry,  the  lands  so  purchased  bdng^  in  most  cases, 
conveyed  to  trustees  on  trust  for  the  persons  expressly  by  name  who  were 
interested  in  the  undivided  profits  constituting  the  purchase-moneys,  their 
heirs  and  assigns,  and  being  in  other  cases  conveyed  to  trustees  without  any 
^express  declaration  of  trust.  One  of  the  co-owners  (a  woman)  married,  and 
on  her  marriage  a  settlement  of  her  shares  and  interest  in  the  lands  and 
quarry,  plant  and  machinery,  was  executed,  by  which  her  shares  and  interest 
in  the  customary  freeholds  were  treated  as  real  estate,  and  her  shares  and 
interest  in  the  entire  property,  both  real  and  personal,  were  settled  on  herself 
for  life  for  her  separate  use  without  power  of  anticipation,  with  remainder  to 
her  husband  for  life^  with  reouunder,  in  default  of  issuer  in  trust  for  her,  her 
heirs,  executors,  administrators,  and  assigns.  Further  purchases  of  customary 
freehold  land  were,  after  her  marriage,  made  from  time  to  time  out  of  the 
undivided  profits  of  the  quarry,  the  land  so  purchased  being  conveyed  to 
trustees,  but  without  any  trusts  being  declared,  except  in  one  instance,  that 
of  a  purchase  made  in  1849,  in  which  case  trusts  were  expressed  on  the 
instrument  of  conveyance,  and  were  for  the  benefit  of  the  co-owners,  by  name, 
in  undivided  shares,  their  heirs  and  assigns.  In  the  books  of  account  kept 
by  the  manager  of  the  business  these  purchases  were  treated  as  if  they  had 
been  purchases  of  stock  in  trade.  These  accounts  were  from  time  to  lime 
submitted  to  the  parties  interested,  and,  in  particular,  to  the  husband  of  the 
married  womaA.    She  having  died  without  issue : — 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  her  share  in 
the  purchases  of  land  so  made  after  her  marriage  devolved  as  real  estate^  and 
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L.  JJ.  ^^  ^  peraoDaltj,  and  having  been  made  with  savings  of  income,  were  not 

oomprised  in  the  settlement,  but  passed  at  once  on  her  death  to  the  Flaintifi^ 
her  heir-at-law  and  customaiy  heir. 

L  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls  (1). 
The  decision  of  the  Coui*t  of  Appeal  was  based  upon  somewhat 
different  grounds  from  those  npon  which  the  MJaster  of  the  Bolls 
relied,  and  it  is  therefore  necessary  to  state  some  fSacts  which  do 
not  appear  in  the  former  report. 

The  question  in  the  suit  was,  whether  a  share  of  certain  lands  of 
copyhold  or  customary  freehold  tenure^  which  had  been  purchased 
out  of  the  profits  of  quarries  worked  by  or  on  behalf  of  co-owners 
of  lands^  some  of  which  contained  the  quarries  in  question,  passed 
on  the  death  of  Mrs.  ElaJceway,  one  of  the  co-owners,  to  the  Plain- 
tiff as  her  heir-at-law  and  customary  heir,  or  to  her  husband  as  her 
personal  representatiya  On  the  part  of  the  husband  it  was  alleged 
that  there  had  been  a  partnership  in  the  business  of  the  quarries, 
and  that  the  real  estate  in  question  formed  part  of  the  partnership 
assets,  and,  consequently,  was  to  be  treated  as  personal  and  not  as 
real  estate.  The  Master  of  the  Bolls  n^e  a  decree  in  favour  of 
the  Plaintiff,  and  Mr.  Bldkeway  appealed,  v 

Prior  to  1791  Ckibriel  Steward  and  Frands  Stetvard  carried  on  a 
trade  in  stone,  and  they  were  entitled  as  tenants  in  common  to 
certain  real  estate  in  the  Ide  of  ParUand,  on  parts  of  which  quar- 
ries were  worked.  O-abriel  Steward^  by  his  will,  dated  the  12th  of 
December,  1791,  deyised  all  his  real  estate  in  trust  for  his  children, 
their  heirs  and  assigns,  as  tenants  in  common.  He  died  in  1792, 
leaving  seven  children.  Franets  Steward  died  in  1798,  having  by 
his  will,  dated  the  14th  of  November,  1797,  devised  all  his  real 
estate  to  his  wife,  Martha  Steward,  By  an  indenture  dated  the 
10th  of  July,  1799,  all  the  parties  then  interested  in  the  estates  of 
Qdhrid  and  Francis  Steward  covenanted  (among  other  things)  to 
vest,  and  in  pursuance  of  their  covenant  they,  by  an  indenture 
dated  the  12th  day  of  October,  1799,  vested,  their  real  estate  in 
trustees  on  trust  for  sale,  and,  after  payment  of  certain  debts,  to 
divide  the  surplus  proceeds  amongst  the  parties  interested  accord- 
ing to  their  respective  shares.  No  sale  took  place  under  the  trusts 
of  these  deeds,  but  the  children  of  Oabriel  Steward,  and  those  who 
(1)  Law  Bep.  6  Eq.  479. 
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claimed  ihrongli  and  under  them,  continned  in  possession  of  the       L  JJ. 
real  estate  in  the  lale  of  Portland,  and  worked  the  quarries  on        1869 
behalf  of  themselves  and  the  owners  of  Franeis  Steward's  interest,    sowaiid 
The  business  was  earned  on  under  the  name  of  Steward  &  Oo.,  but  blauwat. 
no  artides  of  partnership  were  ever  entered  into.    Purchases  of       -"^ 
further  pieces  of  land  were  from  time  to  time  made  out  of  the 
profits  of  the  quarries,  and  these  purchased  lands  were  conyeyed 
to  trustees,  in  about  ten  instances  without  any  trusts  declared,  but 
in  fourteen  cases  trusts  were  in  the  instruments  of  conveyance 
expressed  for  the  persons  interested,  their  heirs  and  assigns,  accord^ 
ing  to  their  respective  shares  and  interests. 

In  various  ways  the  parties  from  time  to  time  dealt  with  their 
shares  in  the  property  in  a  manner  inconsistent  with  the  notion 
that  it  had  be^i  converted  into  personalty  under  the  deeds  of  the 
10th  of  July,  1799,  and  the  12th  of  October,  1799. 

In  1845  Chorffiana  Steward,  one  of  the  persons  interested  in  the 
land  and  in  the  business  of  the  quarries,  intermarried  with  Roffer 
Charles  Slakeway,  one  of  the  Defendants  to  this  suit.  Prior  to 
their  marriage  a  settlement^'dated  the  27th  of  October,  1845,  was 
executed,  and  thereby  all  that  one-third  of  two  shares,  of  one- 
seventh  each,  of  and  in  all  the  messuages,  lands,  quarries,  and 
hereditaments,  or  shares  of  messuages,  lands,  quarries,  and  here^ 
ditaments,  horses,  machinery,  property,  and  effects  in  the  Isle  of 
Portland f  of  or  to  which  Chorffiana  Steward  was  possessed  or  en- 
titled for  any  term  or  terms  of  lives  and  years,  or  other  leasehold 
estate  or  interests,  and  all  the  messuagegf,  lands,  hereditaments, 
and  premises,  or  parts  or  shares  of  lands,  hereditaments,  and  pre* 
mises,  of  or  to  which  Oeorffiana  Steward  was  seised  in  fee  or  other- 
wise entitled  in  the  Ide  of  Portland,  were  conveyed  and  assigned  to 
trustees,  their  h^rs,  executors,  administrators,  and  assigns,  in  trust 
for  her  for  life  for  her  separate  use  without  power  of  antieipation,  with 
remainder  for  Mr.  Blakeway  for  life,  with  remainder  as  Mrs.  Blake- 
way  should  by  deed  or  will  appoint,  and,  subject  thereto,  on  trust 
after  the  death  of  Sir.  and  Mrs.  Bhkeway  for  sale  and  division  of 
the  proceeds  among  the  children  of  the  marriage ;  and  it  was  pro- 
vided that  if  there  should  be  no  child  who  attained  a  vested  inte- 
rest^  the  trustees  should  stand  possessed  of  so  much  of  the  heredita- 
ments and  premises  as  should  not  have  been  sold,  and  of  the 
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U  JJ.  moneys  ariaing  Croni  any  sales  which  might  haye  been  effected,  in 
1869  trust  for  Mrs.  Blakewajf,  her  heirsy  ^tecutoiB,  administiatora^  and 
Bi^^     assigns. 

Mrs.  Blakeway  died  in  March,  1862,  without  leading  any 
issue.  Her  husband  surviyed  her.  The  Plaintiff  in  this  suit  was 
her  brother,  and  heir-at-law  and  customary  heir.  After  her  mar* 
riage  the  business  of  the  quarries  was  carried  on  as  before,  and 
farther  purchases  of  land  were  made  out  of  the  undivided  profits. 
In  the  books  of  account  kept  by  the  manager  of  the  business  the 
land  so  purchased  was  treated  in  exactly  the  same  way  as  the 
purchases  made  of  cranes  and  other  implements  and  stock  con- 
nected with  the  business..  The  land  so  purchased  was  conveyed 
to  a  trustee  or  tmstees,  and  in  one  instance  a  piece  of  land  pur- 
chased in  1849  was,  by  an  indenture  dated  the  18th  of  October, 
1849,  conveyed  to  John  Foot  in  fee,  as  to  two  equal  undivided 
seventh  parts  thereof,  in  trust  for  John  Steward^  Maria  Chcynne, 
and  Qeorgiana  Blakeway^  their  heirs  and  assigns,  as  tenants  in 
common.  In  all  other  instances  the  purchases  made  after  Mrs. 
Bhkewaffs  marriage  were  taken  to  trustees^  but  without  any  trusts 
declared 

The  moneys  laid  out  in  this  way  in  the  purchase  of  land  were 
entered  in  the  accounts,  which  were  at  regular  intervals  submitted 
by  the  manager  of  the  business  to  the  different  persons  interested 
therein,  and  in  this  way  the  purchases  were  known  to  both  Mrs. 
Blakeway  and  her  husband. 

The  land  claimed  by  the  Plaintiff  in  this  suit  was  Mrs.  JSUb- 
imy's  share  of  the  purchases  which  had  been  made  after  her  mar- 
riage, it  being  alleged  that  she  had  been  entitled  to  the  profits  of  the 
business  which  constituted  the  purchase-moneys  of  the  purchased 
lands  in  the  proportion  of  19-210ths,  that  fraction  representiDg 
her  share  of  the  business,  and  the  lands  and  quarries  held  in 
connection  therewith. 

Sir  R.  BaggaJky,  Q.C.^  and  Mr.  Renshawy  for  the  Appellant: — 

It  is  clear  that  there  was  a  partnership  in  the  business  of  the 
quarry,  and  the  purchases  of  land  made  after  Mrs.  Blakeway^i 
^larriage  were  made  out  of  partnership  assets.  The  land  so  pur* 
chased  was  therefore  partnership  property,  and  must  be  treated  as 


V. 

Blakeway. 
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personal  estate :  Darby  y.  Darby  (1).    Even  if  'Sirs.  Blakeway  must      L.  JJ. 
be  taken  to  have  given  her  assent  to  the  purchases,  still,  if  they        1869 
were  made  for  partnership  purposes  the  l&nd  purchased  would,  in    snwABD 
the  absence  of  any  contract,  devolve  as  personalty  not  as  realty. 
[They  cited  also  Orawshay  v.  Mavle  (2) ;  Bank  of  Englwnd  Case  (3) ; 
Hcughionr.  Houghton  (^);  Wild  y.  Milne  (5).] 

Mr.  Jmd,  Q.O.,  and  Mr.  Holmes,  for  the  Plaintiff:— 

There  never  was  a  partnership,  for  there  was  never  any  contract 
of  partnership.  There  was  only  a  co-ownership  of  these  lands, 
which  the  co-owners  agreed  to  use  in  a  particular  way.  If  a 
partner  sells  his  interest  to  a  stranger  that  puts  an  end  to  the  part- 
nership ;  so  that  if  there  ever  was  a  partnership  in  this  case,  the 
settlement  made  on  Mrs.  BlakeuHiy's  marriage  put  an  end  to  it. 
Part  owners  may  be  liable  to  third  parties  as  partners,  without 
being  partners  inter  se,  fitnd  in  such  a  case  one  part  owner  could  not 
file  a  bill  against  the  others  to  enforce  a  sale  of  the  whole  of  the 
joint  property.  In  Crawshay  v.  Matile  (6)  there  was  a  manufacture 
of  iron,  which  was  a  trade ;  in  the  present  case  the  stone  was  merely 
quarried  rough-hewn,  and  then  sold.  The  conduct  of  a  married 
woman  cannot  afford  any  inference  of  a  contract  that  there  should 
be  a  joint  ownership  even  in  the  proceeds  of  the  quarry,  for  she 
was  incapable  of  contracting.  It  is  dear  that  the  purchases  of 
land  made  after  Mrs.  Blakeway*s  marriage  were,  so  far  as  she  was 
concerned,  made  out  of  the  savings  of  her  separate  income,  with  her 
assent,  and  that  being  so,  her  husband  has  no  equity  to  the  land  so 
purchased, 

Mr.  Brodrick,  for  trustees, 

Mr.  Benshaw,  in  reply. 

Sitt  C.  J.  Sblwyn,  L.  J. : — 

The  first  question  raised  before  us  is  not  mentioned  in  the  report 
of  the  hearing  in  the  Ciourt  below ;  I  mean  the  question  as  to  the 
effect  of  the  settlement  of  July,  1799.    It  has  been  argued  that 

(1)  8  Drew.  495.  (4)  11  Sim,  491. 

(2)  1  Sw.  495,  618.  (5)  26  Beav.  504. 

(3)  8  D.  P.  &  J.  645.  (G)  %  Sw.  4p5, 
Vol.  IV.  3  /)  I 


608  OHANGEBT  APFEAIiL  [L.  B. 

L.  JJ»       this  deed  amounted  to  a  conversion  into  money  of  the  land  com- 

liW        prised  in  it    This,  howeyer,  is  not  the  case  made  by  the  answer, 

6t«wajio     i^oi*  ^  ^t  the  point  which  has  been  mainly  argued.    It  is  sufficient 

BiJiKEWAY    ^  ^7  ^^^  ^**  ^^^  appears  to  have  been  never  acted  upon,  and 

the  parties  have  dealt  with  the  property  comprised  in  it  as  if  that 

deed  had  never  existed.  Whether  it  has  been  revoked  or  not  ihe 
trusts  of  it  are  not  now  capable  of  being  enforced.  It  must  be 
taken,  therefore,  that  at  the  date  of  the  settlement  of  1845  the 
parties  were  interested  in  the  lands  in  undivided  shares  as  co- 
owners.  It  appears  by  the  admissions  in  this  cause,  that  before 
tiie  date  o£  the  marriage  of  Mrs.  Blakewag  there  were  as  many  as 
fourteen  deeds  of  conveyance  of  pieces  of  land  which  were  pur- 
chased out  of  the  profits  of  the  business  of  the  quarry,  which 
conveyances  were  made  to  trustees  upcm  trust  for  the  persons 
interested  in  the  original  lands,  their  heirs  and  assigns,  aocording 
to  their  respective  shares  and  interests.  It  must  be  taken  that 
Mrs.  Elakeway  had  a  general  knowledge  of  what  was  done,  and  thaf 
riie  assented  to  it.  Taking  it,  then,  that  &e  land  before  her  mar- 
riage was  not  subject  to  any  trust  for  conversion,  and  looking  at 
the  fourteen  deeds  to  which  I  have  referred,  by  which  the  j»o- 
perty  was  dealt  with  as  real  estate^  a  couree  of  dealing  with  the 
property  as  real  estate  is  established,  and  there  is  no  evidence  of 
any  change  in  this  manner  of  dealing  with  it  after  the  setdement 
of  1845.  It  must  be  taken,  therefore,  that  the  purchases  of  land 
made  subsequently  to  that  date  were  made  for  tiie  same  purposes 
as  tiie  previous  ones,  and  that  the  trustees  to  whom  the  convey- 
ances of  the  land  subsequently  purchased  were  made,  held  it  on  the 
same  trusts  as  the  original  property.  This  disposes  of  every  ques- 
tion but  the  question  whether  the  Defendant,  Mr.  Blakewajfy  is 
entitled  to  a  life  interest  in  the  whole  of  his  wife's  share  of  the 
property.  Now,  the  settlement  of  1845  gave  him  a  life  interest 
in  what  then  existed,  but  the  settlement  contains  no  covenant  to 
settle  after-acquired  property  of  the  wife.  Her  interest  in  the 
'  land  subsequently  purchased  belonged  to  her,  and  she  was  entitled 
to  it,  and  there  is  no  equity  in  favour  of  her  legal  personal  repre- 
sentative to  say,  that  property  which  is  found  in  one  condition 
shall  be  taken  to  be  in  another  condition. 

We  have  been  much  pressed  with  the  judgment  of  Vice-Chan- 
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oellor  Kinderdey  in  the  case  of  Darby  v.  Darby  (1) ;  but  I  think       L.  JJ. 
that  what  his    Honour    there  said  has  no  application  to  the       1869 
facts  of  the  present  case.    His  flcmour  says:  "  What  is  the  clear    sttbwabd 
principle  of  this  Court  as  to  the  law  of  partnership  ?    It  is  that    ^^J^^^^ 

on  the  dissolution  of  the  partnership  all  the  property  belonging       

to  the  partnership  shall  be  sold,  and  the  proceeds  of  the  sale,  after 
discbarging  all  the  partnership  debts  and  liabilitiegf,  shall  be 
divided  among  the  partners,  according  to  their  respective  shares 
in  the  capital.  That  is  the  general  rule ;  it  requires  no  special 
stipulation;  it  is  inherent  in  the  very  contract  of  partn^^hip. 
That  the  rule  applies  to  all  ordinary  partnership  property  is  beyond 
all  question,  and  no  one  partner  has  a  right  to  insist  that  any 
particular  part  or  item  of  the  partnership  property  shall  remain 
unsold,  and  that  he  shall  retain  his  own  share  of  it  in  specie." 
And  again  (2) :  '*  K  it  be  established  that  by  the  contract  of 
partnership  aU  the  partnership  property  is  to  be  sold  at  the  dis- 
solution of  the  partnership,  then  any  real  property  which  has 
become  the  property  of  the  partnership  becomes,  by  force  of  the 
partnership  contract,  converted  into  personalty ;  and  that  not  merely 
as  between  the  partners  to  the  extent  of  discharging  the  partnership 
debts,  but  as  between  the  real  and  personal  representatives  of  any 
deceased  partner."  The  Vice-Chancellor  founds  his  judgment  upon 
this,  that  on  the  dissolution  of  a  partnership  all  the  partnership 
property  is  liable  to  be  sold  at  the  instance  of  any  one  of  the 
partners.  In  the  present  case  no  one  of  the  so-called  partners 
could  have  insisted  on  such  a  sale.  I  think,  therefore,  that  the 
decision  of  the  Master  of  the  Bolls  was  quite  rights  and  that  the 
appeal  must  be  dismissed  with  costs. 

Sib  G.  M.  Giffabd,  L.  J.  :— 

It  is  quite  clear  that  the  deed  of  1799  cannot  affect  the  question, 
for  at  this  time  no  one  could  file  a  bill  to  enforce  the  execution  of 
the  trusts  of  that  deed.  If,  therefore,  there  had  been  no  deeds  of 
conveyance  antecedently  to  the  marriage  of  Mrs.  Blakeway,  there 
would  have  been  considerable  difficulty  in  coming  to  a  conclusion ; 
it  so  happens,  however,  that  before  Mrs.  Blakeway's  marriage  addi- 
tional lands  were  purchased,  and  were  conveyed  to  trustees,  who 

(1)  3  Drew.  496,  603.  (2)  3  Drew.  506. 

3  D2  1 
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L.  JJ.  executed  declarations  of  trust  to  the  effect  that  they  held  the  land 
1869  conveyed  to  them  upon  trust  for  the  several  parties  interested, 
Stswabd  ^heir  heirs  and  assigns.  Moreover,  the  interest  of  Mrs.  Blakeway 
BLumv  AY  ^  ^^  lands  so  purchased  is  in  the  settlement  m&de  on  her  marriage 
— -  treated  as  real  estate.  The  lands  purchased  subsequently  to  her 
marriage  were  conveyed  to  trustees  in  the  same  way,  and  from  the 
communication  of  the  partnership  accounts  to  Mr.  Blakeway  it 
must  be  inferred  that  Mrs.  Blakeway  was  aware  of  the  purchases  of 
land  which  were  made  and  assented  to  them.  At  first  sight,  no 
doubts  the  purchases  of  land  appeared  to  have  been  treated  in  the 
partnership  books  just  in  the  same  way  as  purchases  of  stock  in 
trade;  but  when  you  come  to  look  into  the  matter  you  find  that 
the  land  was  always  treated  by  the  parties  as  real  estate.  The 
whole  foundation,  therefore,  of  the  doctrine  that  one  partner  is 
entitled  as  against  the  other  partners  to  have  land  belonging  to  the 
partnership  sold  is  wanting.  It  is  clear  that  there  was  really  a 
part-ownership  of  a  kind  very  analogous  to  part  ownership  of  a 
ship,  and  a  bill  by  one  of  the  co-owners  against  the  others  for  a  sale 
of  the  land  would  have  failed.  The  only  other  question  is,  whether 
Mr.  Blakeway  is  entitled  to  a  life  interest  in  his  wife's  share  of  the 
lands  purchased  during  the  marriage.  But  it  is  clear  that  he 
cannot  be  so  entitled,  because,  so  far  as  she  was  concerned,  those 
purchases  were  made  out  of  her  separate  income,  which  was  not 
included  in  the  settlement.  The  appeal  must,  therefore,  be  dis- 
missed with  costs. 

Solicitors:  Mr.  /.  C  T.  Steward;  Mr.  WiUiam  Edbart  Bees; 
Messrs.  C\  db  C.  B.  Cuff. 


June  22. 
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In  re  LONDON  MARINE  INSURANCE  ASSOCIATION.  l  jj. 

SMITH'S  CASE.  ^^ 

MtUtud  Insurance  Association — Unstamped  Policy — 35  Geo,  3,  c.  63. 

8.  agreed  by  writing  to  become  a  member  of  an  association  each  member 
of  which  on  effecting  an  insurance  on  his  own  ship  became  bound  to  contri- 
bute to  the  loss  of  any  other  member.  8,  agreed  to  become  a  member  in 
respect  of  an  insurance  for  £300  on  his  own  ship,  but  no  stamped  policy  was 
ever  executed.  He  contributed  to  the  losses  of  other  members,  and  his  own 
ship  having  been  injured  he  made  a  claim  in  respect  of  it,  but  before  any- 
thing had  been  paid  the  association  was  ordered  to  be  wound  up : — 

Held  (afiGirming  the  decision  of  James^  V.C.),  that  under  35  Geo.  3,  c.  63,  no 
agreement  for  insurance  of  ships  can  be  valid  unless  duly  stamped  according 
to  that  Act,  that  therefore  there  was  no  evidence  of  a  binding  mutual  con- 
tract for  insurance  having  been  entered  into,  and  that  8.  was  not  a  contri- 
butory. 

IhIS  was  an  appeal  by  the  official  liquidator  from  an  order  of 
Yice-Chancellor  James  removing  the  name  of  Mr.  Smith  from  the 
list  of  contributories  of  the  London  Marine  Insurance  Aseoeiaiion. 

The  association  was  formed  on  the  principle  of  mutual  insurance, 
the  members  of  which  by  virtue  of  membership  became  under- 
writers of  each  other's  ships.  Each  member  effected  an  insurance 
on  his  own  ship,  and  the  members  were  liable  to  contribute  to  any 
loss  in  proportion  to  the  amounts  of  their  respective  insurances  on 
their  own  ships.  Each  person  who  became  a  member  signed  a 
written  application  to  insure  his  ship,  stating  the  amount  for  which 
he  wished  to  insure,  and  the  particulars  of  his  ship.  If  the  pro- 
posal was  accepted  a  policy  was  issued  to  him,  and  he  executed 
a  power  of  attorney,  by  which  all  the  members  authorized  HenzeU, 
the  secretary,  to  underwrite  policies  on  ships  approved  by  the  com- 
mittee of  the  association,  and  covenanted  with  him  for  payment  of 
their  proportionate  shares  of  all  losses  that  might  occur. 

On  the  1st  of  September,  1864,  Smith  wrote  to  HenxeU  asking 
for  a  copy  of  the  rules,  and  expressing  an  inclination  to  effect  an 
insurance.  HienzeU  replied  on  the  following  day,  inclosing  a  copy 
of  the  rules,  and  stating  that  a  surveyor  would  inspect  the  ship. 
Smith,  on  the  6th,  wrote  ioHenzeU  a  letter,  inclosing  the  report  of 


Oasb. 
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L.  JJ.       Johnson,  a  sarveyor,  and  the  following  fonn  of  application  gigned 
1869        by  himself: — 

Smith's  '"!>  the  undersigned  J.  W.  Smithy  do  hereby  authorize  and  em- 

power yon  to  insure  in  the  London  Marine  Insurance  Association 
the  sum  of  £300  oh  the  ship  Eotywood^  of  the  port  of  Skidds.  And 
I  hereby  acknowledge  myself  to  be  a  member  of  the  said  associa- 
tion under  and  subject  to  the  rules,  regulations,  and  warranties 
thereof,  and  I  authorize  you  or  any  three  members  of  the  com- 
mittee for  the  time  being  for  me,  or  in  my  name  as  such  member, 
also  to  sign  and  underwrite  all  policies  of  insurance  upon  all  ships 
that  may  from  time  to  time  be  approved  of  by  the  committee  of  the 
said  association  in  such  sums  respectively  as  they  may  think  proper, 
and  I  undertake  to  accept  and  pay  all  drafts  for  losses  and  contri- 
butions that  shall  be  drawn,  made,  or  ordered  to  be  paid  by  the 
said  committee,  and  I  also  undertake  to  abide  by  the  rules,  regu- 
lations, and  warranties  of  the  said  association  in  every  respect. 
Eisk  to  commence  from  the  6th  of  September." 

Henzdly  on  the  7th  of  September,  replied,  **  I  am  duly  in  receipt 
of  your  fevour  of  yesterday,  inclosing  offer  signed  for  £300,  Eofy- 
woody  together  with  report  by  Mr.  Johnson.  This  latter  document 
is  perfectly  satisfieictory,  and  we  will  in  accordance  accept  the  vessel 
for  £300,  risk  commencing  September.  I  send  you  policy,  and 
will  be  glad  if  you  will  send  P.  O.  order  for  the  entrance  fee, 
£2  0«.  65." 

Smith  replied  on  the  following  day,  '^  I  beg  to  inclose  you  P.  O. 
order  for  £2  Os.  6c2.  as  requested  for  entrance  fees,  and  will  feel 
obliged  by  your  sending  policy  per  return.** 

No  policy,  however,  was  ever  sent^  the  document  sent  him  being 
only  an  unstamped  copy  headed  with  the  word  '^  copy,"  and  it  now 
appeared  that  no  stamped  policy  had  ever  been  in  existence. 
Smith  never  executed  the  power  of  attorney.  Matters,  however, 
went  on  upon  the  footing  of  his  being  a  member,  and  the  period 
for  the  assurance  having  expired  on  the  20th  of  February,  1865, 
he  paid  his  entrance  fee  for  another  year.  A  call  of  £13  30.,  being 
his  quota  of  the  loss  on  some  other  ships,  was  made  on  him,  payable 
on  the  23rd  of  April,  1865,  and  he  paid  it.  On  the  1^  of  February, 
1865,  the  Hclyufood  having  been  injured  at  sea,  he  wrote  to  the 
secretary  making  a  claim,  stating  that  the  ship  was  also  insured 
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in  a  society  at  South  Shields.    The  secretary  replied  that  as  the       L.  JJ. 
Souih  Shidds  Olvb  had  the  matter  in  hand  the  association  would        1860 
follow  their  decision.    The  Soulh  Shietds  Club  admitted  the  daim,      Smtb's 
and  according  to  their  decision  the  association  wonld  have  had 
to  pay  £70  16a.;  bat,  before  the  South  Skidds  Club  had  come 
to  a  final  conclnsion,  an  order  was  made,  on  the  Ist  of  Jnly, 
1865,  for  winding  np  the  association.    On  the  26th  of  April,  1869, 
Vice-Chanoellor  James  made  an  order  removing  the  name  of  Smiff^ 
from  the  list  of  contribntories,  on  the  ground  of  no  stamped  policy 
of  insurance  eyer  haying  been  execnted  on  his  ship.    This  order 
the  official  Uqnidator  now  moyed  to  discharge. 

Mr.  Eddis,  Q.C.y  and  Mr.  Lindleif,  for  the  appeal  mation,contended 
that  although  under  30  Vict.  c.  23,  s.  7,  no  agreement  for  insurance 
can  now  be  good  unless  embodied  in  a  duly  stamped  policy,  yet  as 
the  law  then  stood  a  mutual  agreement  to  insure  each  other's  ships 
was  good  without  stamped  policies.  They  referred  to  35  Geo.  8, 
c.  63,  s.  14;  54  Geo.  3,  c  144;  7  Vict,  c  21 ;  Taylor  v.  Dean  (1); 
Bromley  v.  WHUoom  (2) ;  Harvey  v.  Bechuoith  (3) ;  Mead  v.  Dawr 
son  (4).  They  also  contended  that  SmOh  had  estopped  himself  by 
delay  and  assertions  of  being  a  member :  Vndenvood^s  Case  (5)b 

Mr.  Ma^maghteny  eontra^  was  not  called  upon. 

Sib  C.  J.  Selwyn,  L.  J. : — 

We  entertain  no  doubt  that  the  Yice-Chancellor  was  right  in 
ordering  the  name  of  Mr.  Smith  not  to  be  included  in  the  list 
of  contributories.  The  question  depends  entirely  upon  the  con- 
struction of  the  Act  35  Geo.  3,  c.  63.  The  case  of  the  Appellant 
cannot  be  put  more  favourably  to  him  than  by  saying  that  a 
contract  in  writing  was  entered  into  and  for  some  time  acted 
upon  by  both  parties  to  it.  What,  then,  was  that  contract  ?  In 
my  judgment  it  was  a  contract  for  insurance.  Then  how  is  that 
contract  affected  by  the  Stamp  Acts?  Assuming  that  before  the 
Act  of  1867  a  policy  of  insurance  was  not  necessary,  still  the  ques- 
tion remains  whether  this  was  not  a  contract  for  insurance  within 

(1)  22  Beav.  429.  (3)  12  W.  R.  819,  896. 

(2)  32  Ibid.  177.  (4)  3  AdL  &  E.  303. 

(5)  6  D.  M.  &  G.  677. 
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L.  JJ.  the  meaning  of  the  Act  35  Geo.  3,  c.  63.  Now,  sect  1  of  that 
lg69  Act  provides  that  from  and  after  the  5th  of  July,  1795,  there  shall 
Svict's  ^^  raised,  levied,  collected,  and  paid  for  every  skin  or  piece  of 
2^*  vellum  or  parchment,  or  sheet  or  piece  of  paper,  upon  which  any 
insurance  upon  any  ship  or  ships  shall  be  engrossed,  printed,  or 
written,  the  stamp  duties  thereinafter  mentioned.  A  stamp  duty 
therefore  is  imposed  upon  every  writing  effecting  an  insurance, 
and  this  casts  upon  the  Appellants  the  duty  of  shewing  that  these 
contracts  of  mutual  insurance  are  exempt  from  the  Act.  Then 
sect.  11  enacts  that  '^  every  contract  or  agreement  which  shall  be 
made  or  entered  into  for  any  insurance  in  respect  whereof  any 
duty  is  by  this  Act  made  payable,  shall  be  engrossed,  printed,  or 
written,  and  shall  be  deemed  and  called  a  policy  of  insurance." 
Then  we  come  to  sect.  14,  which  is  most  material,  as  it  contains  an 
express  reference  to  agreements  for  insurance.  That  section  enacts 
that  **  no  insurance  made  or  entered  into  in  Oreai  Britainy  in  re- 
spect whereof  any  duty  is  by  this  Act  made  payable,  nor  any  con- 
tract or  agreement  for  such  insurance  as  aforesaid,  shall  be  pleaded 
or  given  in  evidence  in  any  Court,  or  admitted  in  any  Court  to  be 
good,  useful,  or  available  in  law  or  equity,  unless  the  vellum, 
parchment,  or  paper  on  which  such  insurance  shall  be  engrossed, 
printed,  or  written  shall  be  stamped  with  a  lawful  stamp  to  denote 
the  rate  or  duty  as  by  this  Act  is  directed,  or  to  denote  some 
higlber  rate  or  duty  in  this  Act  contained,  and  it  shall  not  be  law* 
ful  for  the  said  Commissioners  of  the  said  Stamp  Duties,  or  any  of 
their  officers,  to  stamp  any  vellum,  parchment,  or  paper  with  any 
stamp  directed  to  be  provided  or  used  by  virtue  of  this  Act  at 
any  time  after  any  such  insurance  as  aforesaid,  or  contract  for  such 
insurance,  shall  be  engrossed,  printed,  or  written  thereon  under  any 
pretence  whatever.'^  That  section  plainly  applies  not  merely  to 
policies  for  insurance,  but  to  any  agreement  or  contract  for  such 
insurance.  It  is  perfectly  unlimited  in  its  language,  and  there  is 
no  ground  for  the  contention  that  the  contract  in  the  present  case 
was  not  a  contract  for  a  policy  of  insurance,  and  therefore  not 
within  the  words  of  the  Act.  I  agree  with  the  Vice-Chancellor, 
that  it  is  not  the  duty  of  a  Court  of  Law  or  of  Equity  to  be  astute 
to  find  out  ways  in  which  the  object  of  an  Act  of  the  L^slature 
may  be  defeated.    Some  reb'ance  was  placed  in  argument  upon  the 
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18th  section  of  the  Act,  which  provides  that  nothing  in  the  Act  L.  JJ. 
contained  shall  extend  to  subject  any  of  the  members,  officers,  or  1869 
servants  of  the  corporation  of  the  London  Asmranee  and  the  Bot/al  bmitb's 
Eoxihange  Assurance  to  any  of  the  penalties  by  the  Act  imposed 
for  or  by  reason  of  their  making  any  agreement  to  insure  by  any 
label,  slip,  or  memorandum  in  writing  upon  unstamped  vellum, 
parchment,  or  paper.  The  proviso,  however,  at  the  end  of  that 
section,  **  provided  that  in  every  such  case  a  policy  of  insurance 
according  to  the  agreement  expressed  in  such  label,  slip,  or  memo- 
randum, shall  be  made  out  according  to  one  of  the  forms  in  the 
schedule  to  this  Act  annexed,  and  duly  executed  and  stamped 
within  three  office  days  from  the  time  of  making  such  agreement 
as  aforesaid,"  puts  an  end  to  the  argument,  and  shews  that  this  sec- 
tion cannot  operate  to  take  a  contract  for  insurance  out  of  the  pro- 
visions of  the  Act.  In  the  present  case,  therefore,  the  contract 
entirely  failed,  for  by  the  Act  we  are  precluded  from  taking  notice 
of  it  as  having  any  effect  whatever  at  law  or  in  equity.  The 
name  of  Mr.  Smith  was,  therefore,  rightly  omitted  from  the  list  of 
contributories.  UnderwoocTs  Case  (1),  which  was  cited,  has  really  no 
application,  and  there  has  been  no  such  laches  on  the  part  of  Mr. 
SmUh  as  can  disentitle  him  from  now  saying  that  there  is  no  con- 
tract binding  him  to  become  a  member  of  this  company.  The 
decision  of  the  Yice-Chancellor  was  right,  and  the  appeal  motion 
must  be  refused  with  costs. 

Sir  G.  M.  Giffard,  L.J.: — 

Mr.  Smiih  cannot  be  made  a  member  of  this  company,  unless  it 
can  be  proved  that  he  entered  into  a  binding  mutual  contract  for 
the  insurance  of  ships.  The  contract,  if  there  was  any,  was  un- 
questionably a  contract  in  writing,  and  I  agree  with  the  Yice-Chan- 
cellor that,  having  regard  to  the  Act  35  Geo.  3,  c.  63,  there  is  no 
document  which  we  can  read  as  evidence  of  that  contract.  It  is 
dear,  under  that  Act,  that  every  contract  in  writing  for  the  in- 
surance of  ships  must  be  stamped,  and  cannot  be  used  in  evidence 
if  it  is  not,  and  there  is  no  difference  between  a  Oourt  of  Law  and 
a  CSourt  of  Equity  with  regard  to  the  evidence  which  can  be  used 
in  support  of  such  a  contract.  Then  it  was  said  that  Mr.  Smith 
(1)  5  D.  M.  &  Q.  677. 
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L.  JJ.      is  estopped  from  denying  that  he  entered  into  this  contract    But 
18U9        there  is  a  complete  answer  to  that  argument  in  the  istct  that  Mr. 
g^^'g      HenzeU  was  the  agent  of  the  association  as  well  as  the  agent  of  Mr. 
^"*       Smith,    Moreover,  with  regard  to  laches,  I  can  find  nothing  to  in- 
duce me  to  say  that  Mr.  SmUh  was  too  late  in  making  his  applica- 
tion to  be  removed  from  the  list  of  oontribntories.    The  appeal 
musty  therefore,  be  refused  with  costs. 

Solicitors:  Messrs.  Mercer  dt  Mercer;  Messrs.  Young ^  Maples, 

it  Co. 


L.JJ.  ALLEN  V.  JAEVIS. 


BiU  of  Casts— Accounts — Moderating  BUI — ExectOor— Leave  to  appeal — Cons, 
Jf»M  22.  Ord,  XL.  r.  25. 

A  solicitor  who  was  one  of  the  executors  of  a  testator  paid  himself  oat  of 
the  assets  a  bill  for  business  done  for  the  testator.  Twenty-six  yean  after 
the  death  of  the  testator,  and  ten  years  after  the  death  of  the  solicitor,  a 
decree  was  made  directing  the  usual  accounts  of  the  tastatoi^s  personal  estate. 
The  executor  of  the  solicitor,  in  bringing  in  hia  accounts  under  the  decree, 
inserted  the  bill  of  costs  as  one  of  his  items  of  discharge : — 

Held,  that  although  as  between  solicitor  and  client  the  bill  was  no  longer 
subject  to  taxation,  yet,  as  against  the  executor,  the  persons  benefidally 
interested  were  entitled  to  question  its  amount  as  an  item  of  diachargB,  but 
that  an  order  referring  it  for  taxation  was  not  proper,  the  right  course  being 
to  direct  the  Taxing  Master  to  state  whether  any  items  objected  to  were  fair 
and  proper  to  be  allowed,  and  to  what  amount. 

The  order  of  the  Master  of  the  RoUs  affirmed,  with  yariations. 

Leave  to  appeal  from  a  decision  in  Chambers,  without  counsel,  and 
without  any  subsequent  hearing  in  Court,  cannot  properly  be  given  except 
by  the  Court  of  Appeal. 

1  HIS  was  a  motion  by  way  of  appeal  from  an  order  of  the  Master 
of  the  Bolls  made  in  Chambers  directing  taxation  of  a  bill  of 
costs. 

Thomas  AUen,  by  will,  dated  the  14th  of  September,  1841,  be- 
queathed his  residuary  personal  estate  to  Weston  Ja/rvis  and 
WhiThcop  Jarvis  upon  trust  for  his  wife  for  life  or  widowhood,  and 
after  her  death  or  second  marriage  in  trust  for  Fountaine  Hogge 
for  life,  and  after  his  death  in  trust  for  his  first  son  who  should 
attain  twenty-one  years,  or  die  under  that  age  leaving  issue  male. 
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and  if  no  such  son,  then  upon  trust  for  Stephen  Alien  for  life,  and       L.  JJ. 
after  his  death  for  his  first  son  who  should  attain  twenty-one  years,        1869 
or  die  under  that  age  leaving  issue  male,  with  divers  ulterior       allw 
limitations.    Fawny  Allen,  the  testator's  widow,  and  WesUm' Jarvis      j^  ^ 

and  Whincop  Jarvia,  were  appointed  executors.    The  testator  died        

in  October,  1841,  and  his  will  was  proved  by  all  the  executors. 
The  widow  died  in  January,  1857,  and  Weston  Jarvis  and  Faun- 
taine  Hogge  on  the  19th  of  October,  1857.  Upon  the  death  of 
Fov/nlaine  Hogge,  Stephen  AUen  became  tenant  for  life  in  possession 
of  the  testator's  residuary  personal  estate.  Whincop  Jarvis  was 
the  sole  executor  of  Weston  Jarvis. 

The  suit  of  Allen  v.  Jarvis  was  instituted  in  1865  by  Stephen 
AUen  and  otheilb  against  Whincop  Jarvis  and  the  personal  repre- 
sentatives of  Fanny  AUen  and  of  Fotmtaine  Hogge  to  carry  into 
execution  the  trusts  of  the  wilL  Whincop  Jarvis  had  shortly 
before  filed  his  bill  for  the  same  purpose*  In  AUen  v.  Jarvis  the 
bill  alleged  that  Weston  Jarvis  had  improperly  retained  large 
sums  for  costs,  but  no  proof  of  overcharge  was  given  at  the  hearing, 
and  the  answer  denied  it 

On  the  11th  of  February,  1867,  a  decree  was  made  in  both 
suits,  directing,  among  other  things,  an  account  of  personal  estate 
received  by  the  executors  respectively.  Weston  Jarvis  had  been 
the  solicitor  of  the  testator.  In  1843  a  bill  of  costs  amounting  to 
£691  5s,  was  made  out  by  Weston  Jarvis,  and  a  copy  delivered  to 
the  widow.  On  the  29th  of  June,  1843,  he  paid  himself  the 
amount  of  the  bill  by  drawing  a  cheque  on  the  bankers  with  whom 
the  accoimt  of  the  executors  was  kept  Whincop  Jarvis,  in  bring- 
ing in  his  accounts  under  the  decree,  entered  this  bill  of  costs  among 
the  items  of  discharge.  The  appeal  also  related  to  another  bill  of 
costs,  the  case  as  to  which  does  not  call  for  a  report 

On  the  22nd  of  May,  1869,  the  Master  of  the  Bolls  in  Chambers, 
on  the  application  of  Stephen  AUen  and  his  co-Plaintiffs,  without 
being  attended  by  counsel,  made  an  order  which,  after  stating  that 
certain  items  in  the  discharge,  including  the  above,  were  for  bills 
of  costs,  proceeded  as  follows : — 

**  The  Judge  doth,  in  pursuance  of  Cons.  Ord.  XL.  r.  25,  direct 
the  Taxing  Master  to  tax  and  settle  the  bills  of  costs  in  respect 
of  such  items,  and  which  bills  are  marked  with  the  initials  of  the 
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L.  JJ.       Chief  Clerk,  to  assist  him  in  making  a  proper  allowance  in  respect 
1800       thereof  in  taking  sneh  accounts." 

Amor  Whincop  Jarvis  now  moved  by  way  of  appeal  from  this  order, 

Jasvxb.      having  previously  applied  ex  parte  to  the  Master  of  the  Bolls  for 

^~  leave  to  appeal  without  the  case  having  been  heard  in  Court  or 
argued  by  counsel  in  Chambers,  which  leave  the  Master  of  the 
Bolls  granted.  It  was  not  until  the  argument  of  the  appeal  motion 
had  proceeded  at  considerable  length  that  these  circumstances 
transpired. 

Mr.  Jessd,  Q.G.,  and  Mr.  Batten,  for  the  Appellant : — 

Weston  Jarvis  has  been  dead  twelve  years,  and  his  bill  cannot 
be  taxed  without  manifest  injustice,  there  being  no  person  living 
who  can  vouch  the  items.  Courts  of  Equity  discourage  stale 
demands,  and  the  principles  of  Xks  parte  Shackdl  (1)  rule  this  case. 
If  this  decision  is  to  be  upheld  an  executor  vrill  never  be  able  to 
pay  a  solicitor's  bill  in  safety.  After  this  lapse  of  time  how  can  a 
solicitor's  bill  be  moderated  any  more  than  a  butcher's  or  baker's  ? 
The  allegation  in  the  bill  of  improper  retainer  for  costs  was  not 
proved,  and  if  the  bills  were  to  be  meddled  with  a  case  should  have 
been  made  out  for  it  at  the  hearing.  Be  Harper  (2)  shews  that 
there  could  be  no  taxation  against  the  solicitor. 

Mr.  B(mthgate,  Q/u.,  and  Mr.  CraeknaUy  contra : —  ;, 

We  do  not  ask  for  a  taxation  on  the  footing  of  every  item  being 
vouched :  we  only  object  to  certain  items,  some  of  which  are  not 
properly  chargeable  against  the  capital  of  the  estate,  and  others 
are  manifestly  excessive.  As  regards  the  analogy  to  a  tradesman's 
bill,  suppose  the  executor  had  supplied  beer  to  the  testator  in  his 
lifetime,  and  paid  himself  the  bill  after  the  testator's  death,  upon 
examining  which  bill  it  appeared  that  he  had  charged  5s,  per 
gallon  for  the  beer  supplied  to  the  household,  can  any  one  say 
that  such  a  bill  would  be  allowed  him  in  full  on  passing  his 
accounts  ?  All  circumstances  must  be  attended  to ;  but  due  regard 
being  had  to  them,  eveiy  accounting  party  must  vouch  his  items 
of  discharge. 

At  the  conclusion  of  the  Bespondent's  argument^  the  Court 
(1)  2  D.  M.  &  G.  842.  (2)  10  Beav.  284. 
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stated  to  Mr.  Jeml  that,  as  at  present  advised,  their  Lordships  l.  j j. 

proposed  to  vary  the  order  by  substituting  for  the  direction  to  tax  isco 

and  settle  the  bill  a  direction  to  the  Taxing  Master  to  inquire  Ailsy 

and  state  whether  any  and  which  of  the  disputed  items  marked  in  ,  ^* 

red  ink  in  the  bill  referred  to  were  fair  and  proper  to  be  allowed,  

and  to  what  amount  respectively. 

Mr.  Jeml^  being  satisfied  with  this,  declined  to  reply. 

Sir  C.  J.  Selwyn,  L.J. : — 

Hiis  case  comes  before  us  in  a  most  unsatisfactory  position,  and 
the  further  discussion  of  the  matter  has  only  confirmed  the  impres- 
sion of  the  Lord  Justice  and  myself,  that  an  appeal  ought  not  to 
be  brought  before  this  Court  under  circumstances  sinular  to  the 
present  We  agree  in  saying  that  such  an  appeal  as  this  will  not 
in  future  be  allowed  to  be  heard.  And  speaking  with  the  greatest 
respect  for  his  Lordship,  the  Master  of  the  Bolls,  I  am  satisfied 
that  if  the  matter  had  been  brought  to  his  attention  he  would  not 
have  thought  of  giving  any  direction  as  to  liberty  to  appeal  to  this 
Court,  inasmuch  as  an  application  for  leave  to  appeal  in  an  irregular 
manner  must  be  heard  by  the  Court  of  Appeal,  and  not  by  the 
Court  below.  I  hope,  therefore,  it  will  be  understood  that  although, 
as  the  matter  had  proceeded  so  far  before  we  were  informed  of  the 
irregularity,  we  have,  for  the  sake  of  saving  expense,  thought  right 
to  deal  with  it,  we  shall  not  do  so  on  any  future  occasion  in  a  case 
similarly  circumstanced. 

Proceeding,  then,  to  the  matter  in  dispute,  it  appears  that  the 
testator  died  in  1841,  but  that  the  decree  was  not  made  until  the 
11th  of  February,  1867,  and  it  is  obvious  from  the  mere  statement 
of  these  dates  that  the  executors  against  whom  accounts  are  directed 
are  necessarily  placed  in  a  position  of  considerable  difficulty  when 
called  upon  to  bring  in  a  discharge.  But,  on  the  other  hand,  the 
Court  in  taking  such  an  account  always  bears  in  mind,  and  from 
my  long  experience  in  the  Bolls  Court  I  may  say  that,  of  all  the 
Judges,  the  Master  of  the  Bolls  especially  bears  in  mind,  the 
length  of  time  which  has  elapsed,  and  gives  to  the  person  render- 
ing the  account  such  a  reasonable  allowance  in  respect  of  that 
lapse  of  time  as  the  justice  of  the  case  requires.    But  upon  this 
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L.  JJ.      present  appeal  motion,  which  is  a  proceeding  under  the  decree^and 
does  not  question  the  justice  of  the  decree,  we  must  take  it  to  be 
established  that  justice  required  a  decree  for  a  general  account  to 
V*  be  made  against  the  executors,  including  Mr.  Whineop  Jartns^  the 

executor  of  Mr.  Weston  Jarvis.    Under  these  circumstances  he 

brings  in  a  discharge  in  the  ordinary  manner,  and  among  the  items 
in  that  discharge  are  included  certain  bills  of  costs*  It  appears  to 
me  impossible  to  contend  that  the  parties  beneficiallj  interested 
are  not  entitled  to  question  those  items. 

Then,  if  they  are  entitled  to  question  them,  the  Greneral  Order  of 
the  Court,  Cons.  OnL  xl.  r.  25,  provides  that  where  an  account  con- 
sists in  part  of  any  bill  of  costs,  the  Judge  may  direct  the  Taxing 
Master  to  assist  him  in  settling  such  costs ;  and  it  would  be  a  very 
strong  thing  for  the  Court  of  Appeal  to  interfere  with  the  discretion 
of  the  Judge,  who  has,  in  taking  such  an  account,  desired  the  assist- 
ance of  the  Taxing  Master.  The  first  question  we  have  to  decide 
is,  whether  this  order  ought  to  be  discharged,  and  it  appears  to  me 
that — ^haying  regard  to  the  facts  that  there  is  a  general  decree  for 
an  account,  that  the  Plaintiffs'  right  to  that  account  is  indisputable, 
that  this  bill  of  costs  is  an  item  in  the  discharge^  and  that  the 
Judge  has  desired  the  assistance  of  the  Taxing  Master — ^we  cannot 
simply  discharge  the  order. 

Then  there  arises  the  question  in  what  terms  such  an  order 
ought  to  be  expressed.  It  is  admitted,  of  course,  that  after  this 
lapse  of  time  the  matter  as  between  solicitor  and  client  is  settled ; 
the  question  is,  whether  the  executor  or  the  executor  of  the  exe- 
*  outer  is  be  allowed  these  amounts.  Now  we  find  that  in  this 
particular  case  the  bill  of  costs  was  the  bill  of  costs  of  one  of  the 
executors,  and  that  he,  in  conjunction  with  his  oo-executors,  paid 
his  own  bill.  That,  of  course,  very  greatly  strengthens  the  case  of 
the  persons  beneficially  interested  in  the  estate  when  they  come 
and  say  that  the  matter  must  be  looked  into.  But  the  order,  the 
terms  of  which  cannot,  as  I  believe,  have  been  brought  to  the 
notice  of  the  Master  of  the  Bolls,  does  not,  according  to  the  usual 
form  £Euniliar  to  us  all,  direct  the  moderation  of  this  bill,  but 
directs  the  Taxing  Master  to  tax  and  settle  it  That  certainly  is 
not  according  to  my  impression  of  the  practice  of  the  Court  under 
circumstances  such  as  exist  in  the  present  case ;  that  is  to  say, 


V. 

Jabvis. 
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where  the  testator  has  been  dead  for  a  great  length  of  time,  where      L.  JJ. 
the  bill  has  been  paid,  and  where  the  question  in  substance  is       1869 
whether  the  bill  is  fair  and  proper,  and  such  as  ought,  under  the      Ailmr 
existing  circumstances,  to  be  allowed  to  the  executors  in  their 
discharge.    I  think,  therefore,  that  without  in  the  least  degree 
interfering  with  the  judgment  or  with  the  discretion  of  his  Lord- 
ship^ the  Master  of  the  Bolls  (for  I  believe  his  attention  was  never 
called  to  the  terms  of  this  order),  the  order  ought  to  be  modified 
by  striking  out  the  direction  to  the  Taxing  Master  to  tax  and 
settle  the  bill,  and  substituting  a  direction  that  the  Taxing  Master 
shall  inquire  and  state  whether  any  and  which  of  the  disputed 
items  marked  in  red  ink  in  the  bill  are  fair  and  proper  to  be 
allowed,  and  to  what  amount  respectively.    I  think  that  both 
parties  ought  to  bear  their  own  costs  of  this  appeal. 

Sib  G.  M.  Giffard,  L  J. : — 

I  quite  agree  with  what  my  learned  brother  has  said  as  to  the 
very  unsatisfactory  manner  in  which  this  appeal  has  been  brought 
before  the  Court,  and  it  is  clear  to  my  mind  that  the  form  of  this 
order  was  not  brought  to  the  attention  of  the  Master  of  the  BoUs. 

Now,  although  a  great  lapse  of  time  has  taken  place  since  these 
costs  were  incurred  and  since  the  bill  was  paid,  yet,  having  regard 
to  the  fact  that  there  is  a  decree  for  an  account,  and  to  the  much 
more  important  fact  that  the  executor  paid  himself,  I  think  it 
right  that  there  should  be  an  inquiry  to  ascertain  whether,  as 
regards  the  particular  items  complained  of,  the  bill  is  a  fair  and 
proper  bill  or  not.  That  is  the  proper  form,  and  not  an  order  to 
tax  and  settle  the  bill,  under  which  the  Taxing  Master  must  simply 
tax  in  the  ordinary  way ;  whereas  in  such  circumstances  the  right 
and  proper  course  is  that  the  Taxing  Master  should  merely  look  at 
the  items  as  they  appear  on  the  face  of  the  bill,  and  say  whether 
they  are  fair  and  proper  items.  That  being  so,  the  order  will  be 
varied  as  my  learned  brother  has  suggested.  I  quite  concur  with 
him  in  saying  that  neither  party  ought  to  have  any  costs  of  this 
appeal,  and  I  may  repeat  that  if  on  any  future  occasion  an  appeal 
is  brought  before  us  in  the  shape  in  which  this  appeal  is  brought, 
we  shall  undoubtedly  decline  to  hear  it. 

Solicitors :  Messrs.  Field,  BoscoCy  &  Co. ;  Messrs.  Wedlake  &  Letts. 
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L.  J.  G.  ALTON  V.  HAERISON. 

mo  POYSER  v.  HARRISON. 

JtUy  16.      .  fraudulent  Co/iveyancf  — 13  Eliz,  c.  S^Fraudulent  Preference — Bona  Fidn, 

A  trader  debtor  being  in  expectation  that  a  writ  of  sequestntian  would  israe 
against  him  for  non-payment  of  a  sum  of  money  ordered  to  be  paid  by  him 
into  the  Court  of  Chancery,  executed  a  deed  of  mortgage,  which  was  reg^ 
tered  as  a  bill  of  sale,  vesting  substantially  all  his  property  in  trustees  for 
the  benefit  of  five  of  his  creditors.  The  deed  contained  a  proriao  that  the 
debtor  should  remain  in  possession  of  his  property  for  six  months,  but  not  so 
as  to  let  in  any  execution  or  sequestration^  and  in  case  any  such  should  be 
enforced  his  possession  was  to  cease.  A  writ  of  sequestration  was  suhsc* 
quently  issued : — 

Held  (affirming  the  decision  of  Stuart^  V.C.).  that  tiie  deed  was  not  void 
under  the  statute  13  Eliz.  c.  5,  notwithstanding  the  fact  that  it  conveyed  the 
whole  of  the  debtor^s  property  for  the  benefit  of  some  of  hiscreditoniy  and  that 
it  contained  a  proviso  that  the  debtor  should  remain  in  possession  for  six 
months. 

XHIS  was  an  appeal  from  an  order  of  Yioe-Chancellor  Stuari. 

On  the  8th  of  June,  I8689  an  order  was  made  in  the  above  causes 

tc^^  ^-  X     that  the  Defendant,  T.  Lichfidi  Earrisony  who  was  a  nailmaker  at 

/  Bdper,  should,  on  or  before  the  2nd  of  November,  1868,  bring  into 

Court  to  the  credit  of  the  causes  the  sum  of  £1327  7s.  3d.,  which 

had  been  found  due  from  him  on  account  of  a  breach  of  trust. 

The  order  was  drawn  up  on  the  Ist  of  August,  1868,  and  served 
on  the  Defendant  on  the  1st  of  October.  On  the  24th  of  October, 
Harrison  called  a  meeting  of  five  of  his  creditors,  not  including 
any  of  the  persons  interested  in  the  money  ordered  to  be  paid  into 
Court ;  the  result  of  which  was  the  execution  of  an  indenture, 
dated  the  29th  of  October,  1868. 

By  this  indenture,  which  was  made  between  21  L,  Harri«m  of 
the  first  part,  George  Spencer  and  /.  N.  Harrison,  as  trustees,  of  the 
second  part,  and  the  five  creditors  (whose  names  and  debts  were 
set  fortli  in  a  schedule)  of  the  thirA  part,  after  reciting,  in  effect, 
that  T,  L.  Harrison  was  indebted  to  such  creditors,  that  they  hod 
urgently  requested  payment  of  their  debts,  and  that  he,  being  unable 
to  comply  with  such  request,  had  agreed  to  give  security,  witnessed 
that  r.  L,  Harrison  conveyed  unto  the  said  trustees,  their  heirs  aud 
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assigns,  the  liereditaments  therein  mentioned  ;  and  assigned  nnto 
them  all  Iiis  personal  effects  in  and  about  Laum  CoUaye,  Edper, 
which  comprised  substantially  all  his  property,  upon  certain  trusts ; 
and  it  was  provided  that  if  T.  L.  Harrison  should,  on  the  29th  of 
April,  1869,  pay  the  said  creditors  their  debts,  there  should  be  a 
re-conveyance  and  re-assignment ;  and  T.  L,  Earrison  covenanted 
with  the  creditors  that  he  would  pay  their  debts  on  the  29th  of 
April,  1869,  with  interest  thereon.    The  deed  contained  covenants 
that  T.  L.  Harrison  had  a  right  to  convey  and  assign,  and  for 
further  assurance,  and  the  creditors  covenanted  with  T.  L.  Harrison 
that -they  would  not  sue  him  in  respect  of  their  debts  till  default 
should  be  made  in  payment.     And  it  was  declared  that  the  trustees 
should  stand  possessed  of  the  said  real  and  personal  estate  upon 
trust  to  permit  and  suffer  T,  L.  Harrison,  his  heirs,  executors, 
administrators,  and  assigns,  to  hold,  use,  occupy,  and  enjoy  the 
£fame,  and  to  receive  the  rents  and  profits  thereof,  for  the  space  of 
six  months  from  tlie  date,  but  not  so  as  to  let  in  or  permit  any  exe- 
cution, extent,  sequestration,  or  other  process  against  the  said  real 
and  personal  estate,  or  any  part  thereof,  or  against  T.  L.  Harrison, 
his  heirs,  executors,  or  administrators,  in  respect  thereof,  and  in  case 
any  such  should  be  enforced,  or  attempted  to  be  enforced,  the  pre- 
sent clause  should  thereupon  cease  and  determine.    And  it  was 
declared  that  in  case  of  default  in  payment  on  the  29th  of  April, 
1869,  it  should  be  lawful  for  the  trustees  to  sell  the  personal 
effects,  and,  after  six  months'  notice  to  T.  L.  Harrison,  to  sell  the 
hereditaments ;  and  that  if  any  sale  should  take  place,  the  trustees 
were  to  hold  the  proceeds  upon  trust  to  pay  all  expenses,  and  to 
satisfy  the  debts  specified  in  the  schedule,  and  interest  and  other 
moneys  which  should  then  bo  due  upon  the  security  of  the  deed, 
and  then  to  pay  the  surplus,  if  any,  to  T.  L.  Harrison, 

The  debts  mentioned  in  the  schedule  amounted  in  the  aggregate 
to  £1230,  and  interest  from  various  dates,  the  earliest  of  which 
was  the  31st  of  July,  1867.  The  deed  was  executed  by  all  the 
parties  to  it,  and  it  was  registered  as  a  bill  of  sale  on  the  17th  of 
November,  1868. 

Default  was  made  by  T.  L.  Harrison  in  the  payment  of  the 
money  into  Court  under  the  order  of  the  8th  of  June,  1868.  On 
the  18th  of  D^cembe^,  1868,  a  writ  of  sequestration  was  issued, 
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and  on  the  23rd  of  December  the  sequestrators  seized  the  personal 
estate  included  in  the  deed,  and  at  the  same  time  they  entered 
into  possession  of  the  hereditaments.  On  the  24th  of  December 
notice  was  given  to  the  sequestrators  that  the  whole  of  the  pro- 
perty sequestered  belonged  to  the  trustees  of  the  deed.  On  the 
28th  of  January,  1869,  the  trustees  moved  that  the  sequestrators 
might  be  ordered  to  withdraw  from  the  possession  of  the  effects 
seized ;  that  the  same  might  be  delivered  to  them ;  that  an  inquiry 
might  be  directed  as  to  the  damage  which  they  had  sustained  by 
reason  of  such  sequestration;  and  that  an  inquiry  might  be  made 
whether  the  trustees  had  any  and  what  interest  in  the  effects,  and 
in  the  lands  and  hereditaments  comprised  in  the  deed  of  October, 
1868.  The  sequestrators  at  the  same  time  moved  that  they  might 
be  at  liberty  to  sell  the  effects,  and,  after  paying  the  expenses,  be 
at  liberty  to  pay  the  balance  of  the  proceeds  into  Court  to  the 
credit  of  the  causes.  On  these  motions  an  order  was  made  direct- 
ing an  inquiry  whether  the  trustees  had  any  and  what  interest  in 
the  property  sequestered. 

The  Chief  Clerk,  by  his  certificate,  certified  that  the  trustees 
had  not  any  interest  in  the  property  sequestered,  nor  in  the  here- 
ditaments comprised  in  the  mortgage  deed ;  and  the  trustees  having 
moved  to  vary  the  certificate,  the  Vice-Chancellor  held  that  there 
being  no  sufficient  ground  for  holding  that  the  mortgage  and  bill 
of  sale  was  executed  for  any  other  purpose  than  hand  fde  for 
securing  the  debts  of  the  five  creditors,  the  certificate  must  be 
varied  by  finding  that  the  trustees  under  the  deed  had  an  interest 
in  the  estate.    The  sequestrators  appealed  from  this  decision. 

Mr.  MacJcesoUy  Q.C,,  and  Mr.  W.  W,  Cooper,  for  the  Appel- 
lants : — 

The  deed  was  fraudulent  and  void  as  against  the  sequestrators. 
The  statute  13  Eliz.  c.  5,  declares  such  deeds  void  as  are  made  with 
intent  to  defeat  and  delay  creditors.  If  the  sequestrators  could 
have  come  in  under  the  deed  witt  the  other  creditors  the  case 
would  have  been  different,  but  it  was  devised  with  the  express  ob- 
ject of  defeating  and  delaying  the  sequestrators:  Henderson  t. 
Uoyd  (1) ;  Evans  v.  Jones  (2).  It  would  clearly  have  been  an 
(I)  8  F.  &  F.  7.  (2)  11  Jur.  (N.S.)  784 ;  3  H.  &  C.  423. 
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act  of  bankruptcy  under  the  Bankruptcy  Act,  1849,  8.  67,  if  any 
of  the  excluded  creditors  had  filed  a  petition  in  bankruptcy  upon 
it.  The  words  in  that  section  are  nearly  identical  with  those  in 
the  statute  of  JRlizabethy  and  as  the  deed  would  have  been  void 
in  bankruptcy,  it  follows  that  it  is  fraudulent  against  creditors 
under  the  statute  of  Elizabeth. 

[The  Lord  Justice  Giffard  :— The  objects  of  the  two  statutes 
are  diflferent.  The  bankrupt  laws  are  for  the  purpose  of  obtaining 
an  equal  distribution  of  the  assets  ;  the  statute  of  Elizabeth  had  no 
such  object.] 

The^Bespondents  relied  on  EcHhird  v.  Anderson  (1),  and  other 
cases  to  the  same  effect,  but  those  cases  only  prove  that  a  debtor  may 
pay  one  creditor  in  preference  to  another.  In  the  present  case  there 
is  the  additional  element  of  an  intent  to  defeat  the  other  creditors. 
This  is  evidenced  by  the  frame  of  the  deed,  by  which  all  the  pro- 
perty of  the  debtor  is  conveyed  to  the  creditors.  It  is  very  dif- 
ferent from  a  debtor  allowing  his  creditor  to  have  a /./a.  or  an 
degii,  for  in  that  case  he  takes  only  a  part  of  the  property.  There  is 
also  an  advantage  reserved  to  the  debtor  by  providing  that  he  may 
keep  possession  for  six  months,  and  the  case  is  made  stronger  by 
the  fact  that  the  possession  is  made  determinable  on  the  issuing  of 
any  writ  or  sequestration  against  him. 

[They  also  referred  to  Stewart  v.  Moody  (2) ;  Goodricke  v. 
Taylor  (3) ;  Ex  parte  Fodey  (4) ;  Wood  v.  Bixie  (5) ;  Nunn  v. 
WHamore  (6) ;  Biehea  v.  Evans  (7) ;  Eodgson  v.  Newman  (8).    ^  ^ 

Mr.  DicJcinson,  Q.C.,  and  Mr.  Solomon,  for  the  trustees  of  the 
deed,  were  not  called  on. 
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Sir  G.  M.  Giffard,  L.  J. : — 

There  can  be  no  doubt  that  Harrison  executed  this  deed  at  a 
time  when  he  knew  that  a  writ  of  sequestration  would  be  issued 
against  him.  But  at  the  same  time  there  can  be  no  question  that 
the  law  was  laid  down  by  the  Vice-Chancellor,  in  his  judgment. 


(1)  5  T.  R.  285. 

(2)  1  C.  M.  &  R.  777. 
(8)  2  D.  J.  &  S.  135. 
(4)  I41W  Rep.  3  Ch.  515. 


3^2 


(5)  7  Q.  B.  892. 

(6)  8  T.  R.  521. 

(7)  9  C.  &  P.  640. 

(8)  Cited  6  T.  R.  236. 
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quite  accurately,  and  in  accordance  with  a  long  course  of  authori- 
ties, when  His  Honour  said :  "  In  this,  as  in  all  other  cases  of  the 
same  kind,  the  question  is  as  to  the  lonafdes  of  the  transaction. 
If  the  deed  of  mortgage  and  bill  of  sale  was  executed  by  Sarrison 
honestly  for  the  purpose  of  giving  a  security  to  the  five  creditors, 
and  was  not  a  contrivance  resorted  to  for  his  o^vn  personal  benefit, 
it  is  not  void,  but  must  have  effect." 

There  is  no  question  that  under  this  deed  the  five  creditors  are 
to  have  the  property,  and  are  secured  by  means  of  it.  Only  two 
arguments  have  been  raised  upon  the  deed ;  first,  on  account  of 
the  proviso  that  Harrison  should  retain  possession  of  the  property 
for  six  months  unless  any  sequestration  or  execution  was  issued 
against  him ;  and  secondly,  upon  the  fact  that  the  deed  comprised 
the  whole  of  the  debtor's  property.  With  respect  to  the  first  point, 
I  think  the  proviso  was  consistent  with  the  tenor  and  object  of  the 
deed.  It  was,  in  efiect,  a  mortgage,  not  to  become  absolute  for  six 
months  unless  process  should  be  previously  issued  against  the 
mortgagor.  With  respect  to  the  second  point,  it  must  be  remem- 
bered that  we  are  not  now  dealing  with  a  case  in  bankruptcy.  I 
asked,  during  the  argument,  why  proceedings  in  bankruptcy  had 
not  been  taken,  and  the  only  answer  was,  that  it  was  desired  to  try 
the  validity  of  the  deed.  If  this  appeal  were  to  succeed  the  result 
would  be,  that  one  creditor  would  be  paid  in  full,  and  the  other 
creditors  entirely  left  out,  which  is  exactly  that  which  the  Appel- 
lants now  complain  of  as  unjust.  I  have  no  hesitation  in  saying 
that  it  makes  no  difierence  in  regard  to  the  statute  of  Elizdbdh 
whether  the  deed  deals  with  the  whole  or  only  a  part  of  the 
grantor's  property.  If  the  deed  is  bondjide — that  is,  if  it  is  not  a 
mere  cloak  for  retaining  a  benefit  to  the  grantor — ^it  is  a  good  deed 
under  the  statute  of  Elizabeth  The  appeal  must  therefore  be  dis- 
missed with  costs. 


Solicitor  for  the  Appellants:   Mr.  F.  H.  Jeanneret,  agent  for 
Mr.  Jackson^  Bdper. 

Solicitors  for  the  Trustees :  Messrs.  Scott  dt  Cg. 
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In  re  UNION  CEMENT  AND  BBICK  COMPANY.  L.J.G. 

Ex  parte  PULBROOK.  "CO 

Sciicitor'8  Lten^SolicUor  to   Official  Liquidat&r-^File  of  ProceedingB  in  the  * 

Winding-up — Genmd  Order  of  llth  Nov.  1862,  BuU  68. 

The  solicitor  to  an  ofiicial  liquidator  has  no  lien  for  his  costs  on  the  file  of 
proceedings  in  the  winding-up  and  the  documents  relating  thereta  A  soli- 
citor who  had  been  employed  by  the  official  liquidator  in  the  winding-up  and 
afterwards  discharged,  was  ordered  to  deliver  up  all  such  documents  to  the 
official  liquidator. 

Order  of  Stuart,  V.C.,  affirmotl. 

IHIS  was  an  appeal  from  an  order  of  Vice-Chaneellor  Siuari^ 
made  on  an  adjourned  summons,  directing  Mr.  Anihony  PulbrooJc, 
who  was  formerly  the  solicitor  of  the  official  liquidator  acting  in 
the  winding  up  of  the  Union  Cement  and  Brick  Company y  Limited^ 
to  deliver  up  to  the  liquidator  upon  oath  the  file  of  proceedings  in 
the  matter^  and  all  orders,  exhibits,  admissions,  memorandums,  and 
office  copies  of  affidavits,  examinations,  depositions,  and  certificates^ 
and  all  other  documents  relating  to  the  winding  up  of  the  com- 
pany, in  the  possession,  custody,  or  power  of  the  said  A.  PulbrooJc. 

On  the  7th  of  August,  1867,  the  official  liquidator  had,  with  the 
Sanction  of  the  Court,  appointed  Mr.  PtUbrook  to  be  his  solicitor  in 
the  matter  of  the  winding-up ;  but  had,  in  April,  1869,  with  the 
like  sanction,  discharged  him  from  actiug  as  such  solicitor.  Mr. 
Pulbrook  refused  to  deliver  up  to  the  official  liquidator  the  docu- 
ments in  question  on  the  ground  that  ho  had  a  lien  on  them  for  his 
bill  of  costs  in  the  winding-up. 

The  documents  were  those  which  the  official  liquidator  had 
entered  on  the  file  of  proceedings  in  pursuance  of  the  58th  rule 
of  the  Order  of  llth  November,  1862,  which  provides  that  "  all 
orders,  exhibits,  admissions,  memorandums,  and  office  copies  of  affi- 
davits, examinations,  depositions,  and  certificates,  and  all  other 
documents  relating  to  the  winding  up  of  any  company,  shall  be 
filed  by  the  official  liquidator,  as  far  as  may  be,  in  one  continuous 
file,  and  such  file  shall  be  kept  by  him,  or  otherwise  as  the  Judge 
may  from  time  to  time  direct" 

Mr,  Pulbrook  appealed  from  the  order  of  the  Vice»Chancellor. 
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L.  J.  G.         Mr.  Olasse,  Q.C.,  and  Mr.  Brooksbanh,  for  the  Appellant : — 

1869  There  is  no  power  given  by  the  Companies  Act,  1862,  to  make  such 

In  re       an  order  as  the  present,  which  is  not  merely  for  inspection  of  the 

Cbm^^nd  documents,  but  for  taking  them  out  of  the  hands  of  the  solicitor.   If 

Bbiok  ci.    i^jjg  58th  rule  of  the  Order  of  11th  November,  1862,  has  ihe  effect  of 

PuLwwoK.    overriding  the  lien  of  the  solicitor,  it  was  beyond  the  powers  of  the 

Judges  to  make  such  a  rule,  for  they  had  power,  under  the  170th 

section  of  the  Act,  merely  "  to  make  rules  concerning  the  mode  of 

proceeding  to  be  had  for  winding  up  a  company."   But  we  contend 

that  it  was  not  intended  to  make  the  duties  of  the  official  liquidator 

override  the  lien  of  the  solicitor.    It  has  never  been  held  that 

assignees  in  bankruptcy  can  take  out  of  their  solicitor's  hands  the 

papers  connected  with  the  bankruptcy.    On  the  same  principle  a 

trustee  cannot  take  the  deeds  of  the  trust  property  out  of  the  hands 

of  his  solicitor  without  paying  his  costs. 

[They  cited  Potter's  Case  (1) ;  SoUts  v.  Claridge  (2) ;  WetfmouOi 
V.  Knipe  (3)  ;  In  re  Cameron's  CoaJhrooh  Railway  Company  (4).] 

Mr.  DicTiinson,  Q.C.,  and  Mr.  EverUt,  for  the  official  liquidator, 
were  not  called  upon. 

SlE  G.  M.  GlFFABD,  L.J. : — 

The  only  question  is,  whether  the  Vice-Chancellor's  oi*der  was 
right,  having  regard  to  the  58th  rule.  It  is  manifest  on  the 
face  of  the  order  that  it  is  confined  to  those  documents  which 
are  mentioned  in  that  rule.  I  am  clearly  of  opinion  that  the 
rule  must  be  taken  as  forming  part  of  the  appointment  of  the 
official  liquidator ;  and  that  every  solicitor  who  acts  for  an  official 
liquidator  must  be  taken  to  know  what  is  the  extent  of  his  duty 
and  his  power  with  respect  to  those  documents.  His  power  does 
not  exceed  his  duty,  which  is  to  keep  these  documents,  and  to 
deal  with  them  as  the  Judge  shall  direct  What,  then,  is  the 
nature  of  the  solicitor's  lien  for  his  costs  ?  He  can  have  no  higher 
right  than  his  client  has.  The  official  liquidator  can  himself  get 
no  lien  on  the  documents,  and  consequently  he  cannot,  by  contract 
or  otherwise,  give  his  solicitor  any  such  lien.    I  am,  therefore^  of 

(1)  1  De  G.  &  Sm.  729.  (3)  3  Bing.  N.  C.  387. 

(2)  4  Taunt.  807.  (4)  25  Beav.  1. 
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opinion  that  Mr.  Pttlbrooh  is  not  entitled  to  retain  the  documents,     L.  J.  G. 
and  that  the  Vice-Chancellor's  order  was  right,  and  the  appeal        is69 
must  be  dismissed  with  costs.  ,  ^^ 

Unioh 
Solicitor  for  the  Appellant :  Mr.  PuIbrooL  ^aS^C?.'' 

Solicitor  for  the  OflScial  Liquidator :  Mr.  Seed.  Ex  paru 

PULBBOOK. 


J^r^^ 


In  r^PfflLLIPS.  L.J.G. 

Luimcy — Practice^ Lunatic  Mortgagee — Reconveyance — Trustee  Act — Vesting  wv-l^ 

Glider — Costs  of  Mortgagor,  July  2. 

Where  the  committee  of  a  lunatic  mortgagee  presents  a  petition  under  the 
Trustee  Act  for  a  reconveyance  of  the  mortgaged  estate  to  the  mortgagor, 
the  mortgagor  is  not  entitled  to  his  costs  out  of  the  lunatic's  estate,  even 
though  served  with  the  Petition. 

IN  this  case  a  Petition  in  lunacy  was  presented  in  the  matter  of 
William  Phillips,  a  lunatic 

It  appeared,  by  the  report  of  the  Master  in  Lunacy,  that  the 
fortune  of  the  lunatic  consisted  in  part  of  an  absolute  interest  in  /  « 

certain  mortgages.  The  mortgagors  were  about  to  pay  off  the 
mortgages,  and  the  committee  accordingly  presented  a  Petition  in 
the  lunacy,  and  under  the  Trustee  Adj  1850,  praying  that  he  might 
be  appointed  to  convey  the  respective  mortgaged  estates  to  the 
mortgagors  at  the  expense,  in  each  case,  of  the  mortgagors.  The 
mortgagors  were  served  with  the  Petition,  which  was  heard  on 
the  4th  of  June,  when  an  order  was  made  according  to  the  prayer 
of  the  Petition,  with  a  direction  that  the  costs  of  all  parties  of  the 
application  should  be  paid  out  of  the  lunatic's  estate. 

Mr.  BadnaU,  for  one  of  the  mortgagors,  now  mentioned  the  case 
again,  and  stated  that,  having  regard  to  the  authorities,  there  was 
some  doubt  whether  the  costs  of  the  mortgagors  could  properly  be 
paid  out  of  the  lunatic's  estate,  even  though  they  had  been  served 
with  the  Petition.  He  referred  to  In  re  Wheeler  (1),  and  In  re 
Piddle  (2). 

(I)  1  D.  M.  <Sp  G.  434.  (2)  23  L.  J.  (Ch.)  23. 
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L.  J.  G.       Sltt  G.  M.  GiFFARD,  L.  J.  :— 

1869  In  the  case  of  In  re  Botvley  (1),  the  Lords  Justices  directed  the 

In  re  mortgagors*  costs  of  a  similar  Petition  to  be  paid  by  the  committees 
Phillips.  ^^^  allowed  to  them  out  of  the  estate,  but  intimated  their  opinion 
that  in  future  mortgagors  ought  not  to  be  served  with  such  Peti- 
tions. I  wish  it  to  be  understood  as  a  settled  rule  that,  for  the 
future,  in  cases  of  this  kind  a  mortgagor,  whether  served  or  not, 
^vill  not  have  his  costs  out  of  the  lunatic's  estate.  I  think  that 
under  no  circumstances  a  mortgagee  ought  to  pay  the  mortgagor's 
costs. 

Solicitor:  Mr.  H.  TyrreU,  agent  for  Messrs.  CJudKnor  c6  Co.f 
Leelc. 


L.  J.  a.  Ex  parte  ASTBURY. 

18C9  Ex  parte  LLOYD'S  BANKING  COMPANV* 

.i^.  In  re  EICHAKDS. 

Bankruptcy — Trade  Futures^ Part  (/a  Madiine — Itdh  used  laRoUing  Mill-^ 
Straightening  Plates — M'eigJmig  Machines — Mortgagor  and  Mortgagee. 

An  iron  manufacturer  made  an  equitable  mortgage  of  his  rolling  mills, 
of  which  he  held  a  lease,  and  shortly  afterwards  became  bankrupt.  Besides 
the  fixed  machiner}%  the  mills  contained  the  following  chattels  used  in  the 
manufiicture : — (1).  A  large  number  of  duplicate  iron  rolls  of  various  sizes 
made  to  be  fitted  into  the  machine,  and  used  for  diflierent  sizes  of  iron  ;  some 
of  these  were  fitted  to  the  machine,  and  had  been  used,  and  olhers  had  not 
yet  been  fitted.  (2).  Straightening  plates,  which  were  brood  iron  plates 
embedded  in  the  fioor  for  straightening  the  iron  when  taken  oat  of  the 
funiace.  (3).  Weighing  machines,  which  were  deposited  in  holes  dug  in  the 
earth  and  lined  with  brickwork,  so  that  the  weighing  plate  was  level  with  the 
surface  of  the  ground,  but  which  were  not  fixed  to  the  brickwork : — 

Jlcld,  on  a  case  slated  in  the  bankruptcy  between  the  mortgagees  and  the 
assignees — 

First :  That  such  of  the  rolls  as  had  been  fitted  to  the  machine  were 
fixtures,  and  passed  to  the  mortgagees  ;  but  that  such  of  the  rolls  as  had  not 
been  fitted  to  it  were  not  fixtures,  and  belonged  to  the  assignees. 

Secondly :  That  the  straightening  plates  were  fixtures,  and  passed  to  the 
mortgagees. 

.     (1)  1  D.  J.  dc  S.  417. 
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Thirdly :  That  the  weighing  machines  were  not  fixtures,  and  belonged  to      l.  J.  G. 
the  assignees.  ^^^ 

Metropolitan  Comities  Society  v.  Brown  (1)  distinguished. 


f.^y  Ex  parte 

1  HIS  case  came  before  the  Court  on  appeal  from  an  order  of  Mr.      „    ^"^' 

Ex  parte 

Registrar  Tudor^  acting  for  the  Commissioner  of  the  Birmingham     Lloyd's 
Court  of  Bankruptcy,  made  on  a  special  case  submitted  for  his 
decision.  BicHABna. 

It  appeared  from  the  special  case  that  on  the  28th  of  June, 
1867,  the  firm  of  Messrs.  Job  Richards  d:  Co.,  iron  manufacturers 
at  Smethtoick,  which  comprised  the  present  bankrupts,  Job  Richards 
and  Richard  HUl^  and  also  T.  and  L.  JenJcins,  being  at  that  time 
indebted  to  lAoydJs  Banking  Company,  Limited,  deposited  with 
them  the  lease  of  their  rolling  mills  at  Smethunek,  accompanied  by 
a  memorandum  in  the  following  terms : — 

"Memorandum.  We,  the  imdersigned  Job  Richards,  L.  Jen^ 
kins,  Richard  HiU,  and  Thomas  Jenkins,  trading  together  as  iron- 
masters at  Smethwick,  in  the  county  of  Stafford,  under  the  style  or 
firm  of  Job  Richards  &  Co.,  have  this  day  deposited  with  Lloyd's 
Banking  Company,  Limited,  the  deed  mentioned  in  the  schedule 
hereunder  written,  to  be  retained  by  the  company  by  way  of 
a  continuing  security  to  them  for  payment  on  demand  of  all 
moneys  and  liabilities  already  paid  or  incurred,  or  which  the 
company  may  at  any  time  advance,  pay,  or  incur  to  or  for  the  said 
firm  of  Job  Richards  &  Co.,  whether  on  current  account  or  by  the 
discount  of  or  otherwise  in  respect  of  bills  of  exchange,  promissory 
notes,  or  other  negotiable  securities  drawn,  accepted,  or  indorsed 
by  the  said  firm,  together  with  interest,  commission,  banking 
charges,  law  and  other  costs,  charges,  and  expenses ;  and  for  a 
more  effectual  security  we  undertake  at  our  own  expense,  when 
required  by  the  company,  that  we  and  all  other  necessary  parties 
will  execute  to  the  said  company,  or  as  they  shall  direct,  a  mort- 
gage of  all  our  estate  and  interest  in  the  said  deed,  which  mortgage 
shall  contain  a  power  of  sale  and  all  usual  clauses.'' 

The  account  was  continued  as  an  open  account  with  the  four 
partners  up  to  the  month  of  August,  1867,  when  the  partnership 
between  the  bankrupts  and  Messrs.  Jenkins  was  dissolved,  and  the 

(1)  26  Bcav.  454. 
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L.  J.  G.     bankrupts  took  the  assets  and  debts  of  the  old  firm,  inclading  a 

1869       balance  of  upwards  of  £10,000  due  to  LloycFa  Banking  Company. 

ExparU         On  the  11th  of  January,  1868,  the  bankrupts  executed  to  the 

AsTBUBY.    banking  company  a  legal  mortgage  of  the  mills;  and  on  the  18th 

Um^     of  January  the  banking  company  took  possession  under  the  mort- 

Bankinq  Co.  g^^^    Qn  the  30th  of  January  a  petition  of  bankruptcy  was  filed 

Richards,    against  them,  and  they  were  declared  bankrupts,  and  Messrs. 

Asibtirjf,  BhomeTf  and  Dickenson  were  appointed  assignees. 

The  mortgage  deed  had  a  schedule  annexed  to  it,  containing  a 
list  of  certain  chattels  used  in  the  rolling  mills,  which  were  the 
subject  of  the  present  dispute  between  the  assignees  and  the  mort- 
gagees. These  chattels  consisted  of  a  considerable  number  of  iron 
rollers  described  as  finishing  rolls,  colting  rolls,  guide  rolls,  hard 
rolls,  and  bolting  down  rolls;  and  also  four  patent  weighing 
machines*  and  four  straightening  plates. 

It  was  admitted  in  the  special  case  that  the  rolls  and  other 
chattels  comprised  in  the  last-mentioned  schedule  were  necessary 
to  the  carrying  on  of  the  bankrupts'  business.  If  they  had  been 
removed,  others  of  a  similar  description  must  have  been  substi- 
tuted. 

The  assignees  contended  that  the  mortgage  security  was  void 
against  them  so  far  as  related  to  the  duplicate  rolls  and  other  un- 
fixed machinery  and  chattels. 

It  was  admitted  in  the  argument  that  the  mortgage  deed  of  the 
11th  of  January,  1868,  could  not  be  supported  against  the  assignees, 
by  reason  of  its  having  been  made  on  the  eve  of  bankruptcy ;  but 
the  mortgagees  claimed  the  chattels  as  fixtures  attached  to  the 
iron  mills,  under  the  equitable  mortgage  and  deposit  of  the  28th 
of  June,  1867.  The  assignees  admitted  that  one  set  of  roUs  passed 
with  the  machine  to  the  equitable  mortgagees.  Evidence  was 
adduced  before  the  Registrar  as  to  the  nature  of  the  chattels,  in 
which  the  following  facts  were  proved : — 

The  rolls  were  loose  iron  rollers,  which  were  fitted  into  the 
rolling  machine.  The  machines,  when  made,  were  fitted  with  one 
set  of  rollers,  and  others  were  ordered  and  supplied  according  to 
the  work  required,  diflferent  sized  rolls  being  used  for  difierent 
descriptions  of  iron.  When  the  rolls  first  came  froni  the  manu- 
facturer they  had  to  be  fitted  to  their  bearings  in  the  machines  by 
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filing  their  ends^  and  when  so  fitted  they  were  grooved  according  L.  J.  G. 
to  the  size  of  the  iron  which  they  were  intended  to  roll.  At  the  1869 
date  of  the  equitable  mortgage  there  were  several  duplicate  rolls  e^,  paru 
which  had  been  used  or  were  ready  for  use,  and  others  which  had  ^^^^^^* 
been  supplied  by  the  manufacturers,  but  had  never  been  fitted  to  iIoyd'b 
the  machine.  Banb^^CJo. 

There  were  four  weighing  machines,  which  were  placed  in  holes  Richabds. 
dug  in  the  ground  and  faced  with  brickwork.  The  machines  rested 
on  the  brickwork  at  the  bottom  of  the  holes,  the  weighing  plates 
being  on  a  level  with  the  surface  of  the  ground.  It  was  stated  in 
the  evidence  that  the  machines  might  be  removed  without  injur- 
ing the  brickwork,  and  that  similar  machines  were  often  placed 
upon  wheels  instead  of  resting  on  the  ground. 

The  straightening  plates  were  broad  plates  of  iron  for  straighten- 
ing the  bars  of  iron  when  taken  out  of  the  furnace.  They  were 
laid  on  brickwork  and  bedded  in  the  earth  of  the  floor,  and  the 
rest  of  the  flooring  was  composed  of  iron  plates,  which  fitted  round 
them  so  as  to  make  an  even  surface. 

The  Begistrar  was  of  opinion  that  the  rolls  passed  with  the 
mills  to  the  mortgagees,  as  being  part  of  the  machinery;  from 
this  decision  the  assignees  appealed.  But  he  held  that  the  weigh- 
ing machines  and  straightening  plates  did  not  pass ;  and  the  mort- 
gagees appealed  from  this  decision. 

Mr.  Jes^ely  Q.C.,  Mr.  Little,  Q.C.,  and  Mr.  Archibald  Smith,  for 
the  assignees,  the  Appellants  in  the  first  appeal : — 

We  contend  that  the  duplicate  rolls  were  not  fixtures,  and  there- 
fore did  not  pass  with  the  mills  to  the  mortgagees.  When  a 
machine  is  supplied,  one  set  of  rolls  is  sent  with  it,  the  others  are 
made  to  order  according  to  the  description  of  iron  to  be  rolled. 
They  were  like  the  types  in  a  printing  press,  or  the  patterns  in  a 
calico  printing  machine.  They  are  made  of  different  sizes,  and 
can  be  fitted  to  the  machine  simply  by  filing  the  ends.  It  is  im- 
possible that  the  duplicates  can  be  part  of  the  machinery,  when 
only  one  set  can  be  in  the  machine  at  once. 

Mr.  Fry,  Q.C.,  and  Mr.  Fitilay  Knight,  for  the  Eespondents,  the 
mortgagees : — 
There  is  no  question  that  the  rolling  machines  are  trade  fixtures. 
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L.  J.  G.  The  only  qaestion  is,  whether  the  rolls  are  part  of  the  machine. 
1869 '      The  machine  is  not  perfect  and  cannot  be  worked  without  them. 

Exparu     ^^18  was, admitted  by  the  Appellants  when  they  conceded  that  we 

A8TBUBY.     ^.gj^  entitled  to  one  set  of  rolls.    The  others  are  added  as  required  ; 

Ll^d'8  it  is  like  the  enlargement  of  the  machine  to  suit  increasing 
Bandkg  Co.  ijusiness.    The  fact  of  the  rolls  being  removeable  from  the  machine, 

Richards,  or  being  actually  removed  at  the  date  of  the  mortgage,  makes  no 
difference ;  as  in  the  case  of  a  millstone :  Wystows  Case,  cited  in  a 
note  to  Place  v.  Faffff  (1) ;  or  of  window  frames  and  shutters : 
Johnston  v.  DMe  (2).  The  same  principle  is  laid  down  in  Fi^ 
V.  Bi^son  (3),  and  Mather  v.  Fraser  (4). 

Mr.  Jesself  in  reply : — 

In  Johnston  v.  Dobie  the  house  was  not  finished,  and  the  Court 
decided,  in  accordance  with  Scotch  law,  that  the  window  frames 
were  "  destined  "  to  be  annexed  to  the  freehold. .  But  the  iElnglish 
law  knows  no  such  principle  as  that  of  ^'  destination."  Wydouis 
Case  is  rather  in  our  favour,  for  Fitzlierbert,  after  saying  that  if  a 
millstone  be  taken  into  the  house  to  be  picked,  it  cannot  be  dis- 
trained, adds :  "  But  if  there  were  another  millstone  lying  there, 
he  may  well  enough  distrain  that,  and  so  oif  the  windows,  doors, 
&c."  (5) 

Sir  G.  M.  Giffard,  L  J»  :— 

The  questions  in  cases  of  this  description  are,  for  the  most  part^ 
much  more  questions  of  fact  than  of  law,  for  to  my  mind  the 
law  has  been  settled,  but  the  facts  necessarily  differ  more  or  le&s 
in  each  particular  case. 

With  respect  to  the  law,  it  is  admitted  that  where  there  is  a  mort- 
gage of  a  manufactory,  and  part  of  the  machinery  used  in  it  is  a 
fixture,  that  part  passes.  We  have,  therefore,  to  determine  what, 
according  to  the  law,  are,  in  a  proper  sense,  fixtures.  There  are 
two  dicta  which  will  be  suflBcient  to  guide  us  for  the  present  pur- 
pose. In  Mather  v.  Fraser  it  was  decided  that  the  article  must 
be  an  essential  part  of  the  machine.    I  think  that  was  all  that  it 

(1)  4  Man.  &  Ry.  277,  280,  n.  (3)  12  CI.  &  F.  312. 

(2)  Morison,  5543.  (4)  2  K.  &  J.  63G. 

(5)  4  Man.  &  By.  280,  n. 
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was  necessary  to  lay  down  in  that  case.    The  didum  of  Lord  Cot-     L.  J.  G. 
tenham  in  Fisher  v.  DioBon  (1)  was  that  all  "belonging  to  the        iseo 
machine  "  would  pass,  and  I  should  say  in  this  case  the  proper  test    ex  part^ 
to  lay  down  would  be  that  the  chattel  must  be  "  something  which     -^^^^^y- 
belongs  to  the  machine  as  part  of  it."  Lloyd  « 

Now,  these  machines  were  rolling  machines,  and  there  appear  to  -^^^^^^  ^• 
be  connected  with  rolling  machines  parts  which,  beyond  all  doubt,  Sichards. 
are  not  fixed,  in  the  strict  sense  of  the  term ;  but  it  is  in  evi- 
deuce  that  if  a  machine  is  ordered,  it  is  sent  with  one  set  of  rolls, 
and  it  is  quite  manifest  that  without  rolls  the  machine  could  not  do 
any  part  of  the  work  for  which  it  is  made.  One  set  of  rolls  clearly 
passes.  But  we  have  here  duplicate  rolls,  and  with  reference  to 
them — ^I  am  not  now  speaking  of  rolls  which  can  be  considered 
as,  in  any  sense,  unfinished,  but  of  duplicate  rolls  which  have 
been  actually  fitted  to  the  machine — ^I  cannot  see  why,  if  one  set 
of  rolls  passes,  the  duplicate  rolls  should  not  pass  also.  It  comes, 
in  fact,  to  this,  that  the  machine  with  one  set  of  rolls  is  a  perfect 
machine,  but  the  machine  with  a  duplicate  set  is  a  more  perfect 
machine.  I  think,  tlierefore,  that  each  set  of  rolls  necessarily 
belongs  td  the  machine  as  part  of  it  I  do  not  think  that  this  is 
'  at  all  affected  by  the  didum  of  Fitzherbert ;  but  if  it  was,  my 
answer  would  be,  that  this  subject  has  been  considered  much  more 
of  late  years  than  it  was  in  olden  times,  and  that  the  matter  de- 
cided was  with  regard  to  a  question  of  distress.  If  it  were  desired 
to  reduce  the  question  to  an  absurdity,  it  would  be  by  supposing  u 
case  of  duplicate  latch  keys  to  a  door,  and  holding  that  one  only 
should  pass,  and  not  the  other.  The  fact  is,  that  whether  there  is 
one  set  of  rolls  or  a  duplicate  set,  they  are  each  part  and  parcel 
of  the  machine,  and  come  within  the  term  "  belonging  to  the 
machine  as  part  of  it." 

Then  comes  the  case  as  to  the  different  sizes  of  rolls.  But  if 
the  duplicates  of  the  same  size  pass,  it  follows  that  the  rolls  of 
different  sizes  pass,  if  they  render  the  machine  still  more  perfect 
than  if  the  rolls  were  all  of  the  same  size. 

Then  we  come  to  another  and  different  class  of  rolls,  and  there 
I  confess  I  differ  from  the  Begistrar  who  has  given  his  opim'on  in 
this  case.    I  allude  to  those  rolls  which  had  been  made  for  the 

(1)  12  CI.  &  F.  312. 
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L.  J.  G.     purpose  of  being  used  in  this  machine^  and  had  been  sent  to  the 
18C9       mill  for  that  purpose,  but  had  never  been  fitted  to  the  machine, 
Exparte     ^^^  which  required  something  more  to  be  done  to  fit  them  to  the 
AsTBUBY.     machine  in  order  that  they  might  be  used  in  it,    I  think  that 
Llutd^s     ^^  *  ^^^  mortgages  a  machine,  and  afterwards,  the  machine  itself 
Banking  Co.  being  perfect,  and  fitted  with  rolls  and  everything  else  connected 
BicHi^Ds.    wJth  it,  other  rolls  are  sent  for  to  be  used  with  the  machine,  but 
those  rolls  cannot  be  used  unless  and  until  they  are  fitted  to  the 
machine,  it  would  be  going  a  long  way  to  say  that  the  mort- 
gagor should  be  compelled  to  fit  those  rolls  to  the  machine,  and 
should  be  precluded  from  saying  that  they  do  not  form  a  part  of 
the  machine. 

Therefore  I  am  of  opinion  that,  as  regards  the  duplicate  rolls, 
as  regards  the  rolls  of  different  sizes,  as  regards  all  the  rolls  which 
have  been  actually  fitted  to  the  machine,  they  belong  to  tlie-machine 
as  part  of  the  machine— they  are,  in  fact,  essential  parts  of  the 
machine.  But  I  cannot  hold  that  the  rolls  which  have  never  been 
fitted  to  the  machine,  and  have  never  been  used  in  the  machine, 
and  which  require  something  more  to  bo  done  to  them  before 
they  are  fitted  to  the  machine,  belong  to  the  machine,  or  that 
they  are  essential  pai-ts  of  it.  Therefore,  in  that  respect,  the  order  • 
will  be  varied. 

The  second  appeal  was  then  argued. 

Mr.  Fry,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  Appellants,  the 
mortgagees : — 

First,  with  respect  to  the  weighing  machines;  although  not  at- 
tached to  the  brickwork,  they  are  buried  in  the  earth,  and  could 
not  be  removed  without  injuiy  to  the  brickwork.  As  to  the 
straightening  plates,  they  are  part  of  the  flooring  of  the  mill,  like 
the  hearthstone  in  a  room,  and  could  not  be  removed  without  dis- 
turbing the  earth  of  the  floor. 

Mr.  Jessd,  Q.C.,  Mr.  Little,  Q.C.,  and  Mr.  A,  Smithy  for  the 
Eespondents : — 

The  weighing  machines  are  sunk  in  the  earth  merely  for  con- 
venience, in  order  to  facilitate  the  iron  being  laid  on  them,  and 
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the  brick  foundation  does  not  make  them  fixtures  any  more  than     L.  j.  G. 
a  statue  or  a  telescope  would  become  a  fixture  by  resting  on  a  stone        1869 
pedestal.    The  true  test  is,  whether  the  removal  causes  damage  to     ExparU 
the  freehold :  D'Eyncourt  v.  Gregory  (1) ;  Bates  v.  Duke  of  Beavr    Aotbuby. 
fort  (2) ;  Eellawell  v.  Eastwood  (3).  u^^h 

The  same  arguments  apply  to  the  straightening  plates,  and  the  ^^^n^^^^o  Co. 
point  was  expressly  decided  in  Metropolitan  Counties  Society  v,    Richabds. 
Brovm  (4). 

But  supposing  these  chattels  were  fixtures,  they  would  not  pass 
to  the  mortgagees,  for  the  mortgagor  being  a  leaseholder,  and  the 
fixtures  being  tenant's  fixtures,  they  were  his  absolutely,  and  formed 
no  part  of  his  leasehold  interest,  which  alone  was  conveyed  to  the 
mortgagees. 

Mr.  Fry,  in  reply. 

Sib  G.  M.  Giffard,  L.  J.  :— 

The  two  points  which  remain  to  be  disposed  of  in  this  question 
are,  first,  as  to  the  straightening  plates ;  and,  secondly,  as  to  the 
weighing  machines.  I  cannot  agree  to  the  suggestion  of  Mr. 
Jessei  that  because  the  mortgagor  in  this  case  was  a  leaseholder 
and  not  a  freeholder  the  articles  which  are  fixtures  will  not  pass  to 
the  mortgagee.  Whether  he  is  a  freeholder  or  a  leaseholder,  the 
same  rule  clearly  and  indubitably  would  apply,  and  the  only  ques- 
tion is,  whether  the  straightening  plates  and  the  weighing  machines 
are  fixtures. 

With  regard  to  the  straightening  plates,  two  cases  were  cited, 
one  of  the  Metropolitan  Counties  Society  v.  Broum^  and  another 
of  Bates  v.  Duhe  of  Beaufort.  The  latter  case  clearly  has  no 
application,  for  that  was  a  case  in  which,  there  being  chattels  which, 
as  between  the  lessor  and  lessee,  the  lessee  might  remove,  an  exe- 
cution creditor  of  the  lessee  was  held  entitled  to  take  them.  As 
regards  the  former  case,  the  point  was  whoUy  difierent  from  the 
point  in  this  case,  because  there  the  straightening  plates  certainly 
were  not  fixed  in  the  mode  in  which  these  straightening  plates 
appear  from  the  evidence  to  be  fixed.    It  is  only  necessary  to  read 

(1)  Law  Bep.  3  Eq.  882.       .  (3)  6  Ex.  295. 

(2)  8  Jut.  (N.S.)  270.  (4)  26  Beav.  464. 
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L.  J.  G.     some  portioDs  of  the  evidence  to  shew  that  these  straighteniDg 

iseo       plates  are  clearly  fixtures,  and,  in  fact,  just  as  much  part  of  the 

ExpaHe     ^^^  ^  ^^7  pavement  would  be,  and,  certainly,  it  would  be  astonish- 

AwBUBY.     jug  iq  jjjq  if  Qj^  ordinary  pavement  were  regarded  as  a  thing 

Lloyd's      that  could  be  removed  by  a  mortgagor  as  against  his  mortgagee. 

Banking  Co.  |-jjjg  Lordship  then  referred  to  the  evidence,  and  continued : — 1 

Richards.    Upon  this    evidence  I  must  assume  that  the  plates  round  the 

straightening  plates  are  part  of  the  ordinary  floor  of  the  place, 

and  that  the  straightening  plates  are  just  as  much  part  of  the 

ordinary  floor  as  the   plates  around  them.     I  look  upon  these 

straightening  plates  as  in  the  same  position  as  a  flagstone  laid 

down  and  let  in,  and  certainly  if  anything  in  the  world  is  a  fixture 

I  should  conceive  that  a  flagstone  laid  down  and  let  in  would  be 

a  fixture.     In  fact,  the  Kegistrar  seems  to  have  fallen  into  this 

mistake  by  laying  rather  too  much  stress  on  what  was  said  in  the 

case  of  Mather  v.  Fraser  (1),  as  to  nothing  being  a  fixture  which 

could  stand  by  its  own  weight.    No  doubt  a  flat  plate  will  rest  by 

its  own  weight,  but  if  you  have  it  laid  in,  embedded,  and  overlaid 

with  that  which  is  part  of  the  permanent  floor,  and  the  peiinanent 

floor  cannot  be  removed  without  damage  to  the  freehold,  as  it 

clearly  cannot  be  here,  I  can  have  no  doubt  whatever  but  that  the 

straightening  plates  are  fixtures. 

But,  then,  with  regard  to  the  weighing  machines  I  think  the 
case  is  wholly  different.  The  evidence  is  clear  that  weighing 
machines  of  this  description  are  frequently  put  upon  wheels,  and 
are  so  used.  As  regards  these  weighing  machines,  it  appears  that 
where  they  are  placed  inside  the  building  the  floor  is  prepared 
for  them,  and  where  they  are  placed  outside  the  soil  is  prepared 
for  them  ;  that  is  to  say,  a  square  receptacle  is  made  and  is  bricked, 
and  when  that  square  receptacle  is  made  and  bricked  the  weighing 
machine  is  placed  in  it,  and  may,  of  course,  be  taken  out  again, 
for  it  is  not  fixed  by  nails,  or  by  screws,  or  in  any  other  way. 
One  of  the  witnesses  says :  "  I  took  a  piece  of  thin  iron  about 
half  an  inch  thick,  and  trickled  around  the  outside  of  it,  and  from 
that  I  could  see  there  was  some  brickwork  put  up  in  order  to 
secure  the  outside ;  there  was  a  space  all  round  of  from  five-eighths 
to  three-fourths  of  an  inch."    Mr.  Fry  argued  that  the  brickwork 

(1)  2K.  &J.536, 
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was  the  same  thing  as  if  there  had  been  a  frame,  and  that  the      L.  J.  G. 
brickwork  is  part  and  parcel  of  the  machine.    To  that  argument        1869 
I  cannot  assent     Suppose  in  this  case  a  number  of  brick  places      jcz  parte 
had  been  made,  into  which  it  had  been  conTcnient  to  put  weights,     Astbuby. 
beyond  all  doubt  the  weights  would  not  have  been  fixtures.     In      Lloyd's 
the  same  way,  if  there  had  been  a  foundation  of  granite  for  a     ^^^^^  ^ 
cannon  or  a  large  telescope,  neither  the  cannon  nor  the  lai-ge  tele-    Kichabdb. 
scope  would  be  a  fixture.    The  preparation  of  the  soil  does  not 
make  the  machine  a  fixture,  nor  does  the  fact  of  its  being  put  into 
the  receptacle  so  prepared  for  it  make  it  a  fixture. 

Therefore,  as  regards  the  straightening  plates  the  decision  below 
will  be  reversed,  and  as  regards  the  weighing  machines  it  will  be 
affirmed.  There  will  be  no  costs  of  the  appeal,  and  the  deposit 
will  be  returned. 

Solicitors :  Messrs.  Church,  Sons,  &  Clarke,  agents  for  Messrs. 
James  dt  Orijfiny  Birmingham ;  Messrs.  Shar^p  dt  TJUithome,  agents 
for  Mr.  Richards,  Birmingham. 


JtdyS. 


Ex  pafie  EIPPON.    In  re  ANDREW.  L.  J.  G. 

Bankruptcy — Proof— Secured  Creditor — Forfeiture  of  Shares, 

A.  V19A  a  sbarcholder  in  a  joint  stock  bank,  the  deed  of  settlement  of  which 
provided  that  if  any  shareholder  did  not,  on  demand,  pay  all  moneys  which 
he  owed  to  the  bank,  the  directors  might  declare  his  shares  forfeited  for  the 
benefit  of  the  other  proprietors,  but  that  he  should,  notwithstanding  such 
forfeiture,  remain  liable  to  pay  the  full  amount  of  his  debt.  The  directors 
gave  A,  a  notice  on  the  25th  of  November  to  pay  on  the  2nd  of  December  a 
large  sum  which  he  owed  them,  in  default  of  which  his  shares  would  be  for- 
feited. On  the  28th  of  November  he  filed  a  declaration  of  insolvency,  and 
was  adjudged  bankrupt  on  the  following  day.  On  the  3rd  of  December  the 
directors  forfeited  his  shares.  On  the  bank  coming  in  to  prove,  the  Commis- 
sioner held  the  forfeiture  invalid,  and  admitted  the  pRX>f  for  the  amount  of 
the  debt  less  the  value  of  the  shares,  as  in  the  case  of  a  secured  creditor : — 

Held,  on  appeal,  that  the  validity  of  the  forfeiture,  if  questioned,  must  bo 
tried  in  an  independent  proceeding,  and  that  the  proof  must  be  admitted  for 
the  full  amount  of  the  debt,  without  prejudice  to  the  right  of  the  assignees  to 
question  the  forfeiture. 

A  HIS  was  an  appeal  by  the  Manchester  and  Liverpool  District 
Bank  from  a  decision  of  Mr.  Commissioner  JemmeU. 
Vol.  IV.  3  J^  1 
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L.  J.  G.         In  1867  the  bankrupt  Andrew  was  indebted  to  the  bank  in  a 

1869        large  sum  advanced  to  him  as  a  customer  in  the  ordinary  course  of 

&  paru     dealing.     To  secure  the  advances  he  had  given  them  a  memoran- 

Rippox.     ^^m  ^f  deposit,  dated  the  2nd  of  August,  1866,  and  a  mortgage 

AiTDBBw.     dated  the  27th  of  August,  1866.   He  was  also  the  holder  of  seventy- 

one  shares  in  the  bank,  the  deed  of  settlement  of  which  contained 

the  following  provision : — 

"  That  every  proprietor  of  a  share  or  shares  in  the  capital  of  the 
company,  and  the  husband  of  every  female  proprietor,  and  the 
executors,  administrators,  and  legatees  of  every  deceased  proprietor, 
and  the  assignees  of  every  bankrupt  and  insolvent  proprietor,  shall, 
on  demand  by  the  board  of  general  directors,  pay,  or  cause  to  be 
paid,  at  the  principal  place  of  business  for  the  time  being  of  the 
company,  all  and  every  sums  and  sum  of  money  due  or  owing  from 
such  proprietor,  at  law  or  in  equity,  either  alone  or  jointly  with 
any  other  person  or  persons,  to  the  company ;  except  nevertheless 
out  of  the  operation  of  this  clause  all  instalments  on  shares  as  to 
which  a  distinct  provision  is  herein  made.  And  the  share  or  shares 
of  every  proprietor  who,  or  whose  executors,  administrators,  lega- 
tees, or  assignees,  or  in  the  case  of  a  female  proprietor  whose 
husband,  shall  omit  so  to  do,  and  every  dividend  and  bonus  declared 
upon  such  share  or  shares,  shall  be  liable  to  be  forfeited  to  the 
company  for  the  benefit  of  the  other  proprietors  thereof,  and  every 
proprietor  whose  share  or  shares  shall  so  become  forfeited  shall  be 
thereupon  considered  as  expelled  from  the  company,  and  no  longer 
a  proprietor  thereof;  but  the  forfeiture  of  the  share  or  shares  of 
such  proprietor,  and  the  expulsion  of  him  or  her  from  the  company, 
shall  not  be  considered  as  discharging  him  or  her,  or  his  or  her 
executors,  administrators,  legatees,  or  assignees,  or  the  husband  of 
any  female  proprietor,  from  the  payment  of  the  sum  or  sums  of 
money  due  or  owing  from  him  or  her  to  the  company,  or  from  any 
action  or  suit  for  obtaining  the  payment  of  the  same  respectively, 
or  from  any  further  liabilities  or  obligations  in  respect  of  his  or  her 
share  or  shares;  but  such  proprietor,  and  his  or  her  executors, 
administrators,  legatees,  or  assignees,  and  in  the  case  of  a  female 
proprietor  the  husband  of  any  such  female  proprietor,  shall  be  and 
continue  liable  to  the  payment  of  such  sum  or  sums  of  money,  and 
to  all  further  liabilities  and  obligations  in  respect  of  his  or  her 
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sbare  or  diares,  and  to  any  actions  and  suits  for  the  payment  of     L.  J.  G. 
the  same  respectively,  to  all  intents  and  purposes,  as  if  there  had        1869 
been  no  such  forfeiture  or  expulsion  as  aforesaid."  Exparu 

BiPFON. 

On  the  25th  of  November,  1867,  the  bank  served  Andrew  with  j„ ,.« 
a  notice  requiring  him  to  pay  all  moneys  due  to  the  bank  by  the  ^^^' 
2nd  of  December,  and  stating  that  in  default  of  his  so  doing  his 
shares  would  be  forfeited.  On  the  28th  of  November  he  filed  a 
declaration  of  insolvency,  and  on  the  following  day  was  adjudicated 
bankrupt  on  the  petition  of  the  bank.  On  the  3rd  of  December 
the  directors  passed  a  resolution  declaring  his  shares  forfeited. 

On  the  20th  of  February,  1868,  an  order  was  made  by  the 
Commissioner  directing  the  property  comprised  in  the  memoran- 
dum of  the  2nd  of  August,  1866,  and  in  the  deed  of  the  27th  of 
August,  1866,  to  be  sold,  and  the  proceeds  to  be  paid  to  the  cre- 
ditors' assignee,  who  was  to  apply  them,  first,  in  payment  of  certain 
costs,  and,  in  the  next  place,  in  or  towards  satisfaction  of  the  debt 
to  the  banking  company ;  and  the  banking  company  were  to  be  at 
liberty  to  prove  for  the  deficiency,  if  any  ;  and  the  order  was  ex- 
pressed to  be  without  prejudice  to  the  question  of  the  right  of  the 
banking  company  to  forfeit  absolutely  the  bankrupt's  shares. 

The  sales  directed  by  the  last-mentioned  order  were  made,  and 
the  debt  due  to  the  bank  was  thus  reduced  to  £6284  I85.  9d,  for 
which  they  now  claimed  to  prove.  The  creditors'  assignee  objected 
that  the  value  of  the  forfeited  shares  ought  to  be  deducted,  and, 
by  an  order  made  by  the  Eegistrar  and  confirmed  by  the  Commis- 
sioner, the  proof  was  admitted  for  £6284  I85.  9d.,  less  the  value 
of  the  shares,  the  learned  Commissioner  being  of  opinion  that 
the  forfeitui'e  was  invalid  by  reason  of  the  bankruptcy  having 
intervened  between  the  service  of  the  notice  and  the  time  fixed 
for  payment.     The  bank  appealed  from  this  order. 

Mr.  Little,  Q.C.  (Mr,  BedweU  with  him),  having  opened  the  case, 
was  stopped  by  the  Court. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  North,  for  the  assignee : — 

The  clause  of  forfeiture  in  the  deed  of  settlement  gives  a  security 
on  the  shares ;  its  frame  is  similar  to  that  of  a  mortgage,  and  it  is 
in  the  highest  degree  oppressive  if  not  construed  so,  for  otherwise 
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a  shareholder  might  lose  £10,000  worth  of  shares  for  not  paying 
a  debt  of  £500.  The  bank,  therefore,  are  in  the  position  of  a 
creditor  having  a  security  who  has  realized  his  security,  and  can 
only  prove  for  the  balance. 

[The  Lord  Justice  Giffard  : — But  the  bank  says  lond  fide, 
that  it  has  not  any  security.  If  you  can  make  out  that  the  for- 
feiture is  not  absolute,  you  can  recover  the  shares,  but  not  in  the 
Court  of  Bankruptcy.] 

A  secured  creditor  who  proves  must  give  up  his  security,  he  is 
not  entitled  to  say  that  he  will  prove  for  the  full  amount  at  his 
own  risk,  and  put  the  assignees  to  independent  proceedings  to  get 
the  property  in  the  security. 


Sir  G.  M.  Giffard,  L.J. : — 

I  do  not  think  that  the  learned  Commissioner  was  justified  in 
the  course  he  took  as  to  these  shares.  The  bank  asserts  that 
they  are  their  absolute  property,  and  if  the  assignees  claim  them 
they  must  take  proceedings  to  assert  their  right.  When  parties 
who  have  in  their  possession  property  which  formerly  belonged 
to  the  bankrupt,  but  which  they  hond  fide  assert  to  be  their  own 
absolutely,  come  forward  to  prove  a  debt,  stating  that  they  hold 
no  security,  I  think  the  Commissioner  cannot  take  upon  himself 
to  decide  whether  the  property  does  or  does  not  belong  to  them, 
or  determine  that  they  shall  not  prove  without  putting  a  value 
on  the  property.  The  order  I  propose  to  make,  is : — The  bank  in- 
sisting that  they  are  owners  of  the  shares,  and  admitting  that  they 
have  no  claim  on  them  as  mortgagees,  or  by  way  of  lien,  or  other- 
wise than  by  reason  of  the  forfeiture,  let  the  proof  be  admitted, 
without  prejudice  to  such  rights,  if  any,  as  the  assignees  may  assert 
in  respect  of  the  shares. 


Solicitors :  Messrs,  N,  C.  &  C,  Milne;  Mr.  jB.  Worthington. 
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In  re  HUMBER  IRONWORKS  AND  SHIPBUILDING  u  JJ. 

COMPANY.  1869 

WARRANT  FINANCE  COMPANY'S  CASE.  -^I^- 

Winding-up — Debts  carrying  InUrest, 

In  the  caae  of  an  insolvent  company  which  is  being  wound  up,  creditors 
whose  debts  cany  interest  are  entitled  to  dividends  only  upon  what  was  due 
for  principal  and  interest  at  the  winding-up,  and  it  is  only  in  the  event  of 
there  being  a  surplus  that  they  can  have  any  claim  for  subsequent  interest, 
in  which  case  the  dividends  will  be  treated  as  applicable,  first,  in  payment  of 
interest,  and  then  in  reduction  of  principal. 

X  HIS  was  a  motion  by  way  of  appeal  by  the  official  liquidator 
of  the  Bumber  Ironworks  and  Shipbuilding  Company ^  Limited, 
from  a  decision  of  the  Master  of  the  Bolls. 

The  order  for  winding  up  this  company  was  made  on  the  13th  of 
March,  1866.  At  the  date  of  the  order  the  company  was  indebted 
to  the  Warrant  Fina/nce  Company  in  the  sum  of  £25,000,  which 
was  to  carry  interest  at  £20  per  cent,  from  a  given  day,  which  did 
not  arrive  until  after  the  winding-up  order.  It  was  uncertain 
whether  the  funds  applicable  to  payment  of  debts  would  be  suffi- 
cient to  pay  the  capital  of  the  debts.  In  these  circumstances  the 
question  as  to  the  interest  on  the  debt  of  the  Warrant  Finance 
Company  became  important,  and  was  brought  before  the  Master  of 
the  Eolls.  A  meeting  of  the  Equity  Judges  was  held  to  consider 
the  point,  but  it  being  found  that  there  was  no  uniformity  in  the 
practice,  no  resolution  was  come  to.  The  Master  of  the  Bolls  then 
decided  that,  in  respect  of  debts  carrying"  interest,  dividends  should 
be  declared  on  the  sums  due  for  principal  and  interest  calculated 
up  to  the  time  of  declaring  the  dividend,  and  that  the  dividend  in 
respect  of  each  such  debt  should  be  treated  as  applicable  to  the 
payment  of  principal  and  interest  pro  rata,  and  be  attributed 
accordingly. 

Mr.  Sotdhffote,  Q.C.,  and  Mr.  Wickens,  for  the  appeal  motion : — 

Dividends  in  the  case  of  an  insolvent  company  ought  to  be  paid 
only  on  what  is  due  for  principal  and  interest  at  the  date  of  the 
Vol.  IV.  Z  G  1 
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L.  JJ.       winding-up.    This  is  the  rule  in  bankruptcy,  and  is  the  fieur  and 

18C9        proper  rule  in  the  case  of  an  insolyent  company.    In  the  cases  of 

WAimANT    ^  State  Fire  Imuranee  Company  (1),  In  re  Herefordshire  Ba/nking 

O^F^^^B    (^^P^tf  (2)>  aiid  In  re  East  of  England  Banking  Company  (3),  no 

Case.       question  of  insolvency  arose.    We  do  not  dispute  that,  if  there  is  a 

surplus,  dividends  must  be  applied,  first,  in  payment  of  interest, 

and  then  in  reducing  the  principal,  as  in  the  ordinary  case  where 

a  debt  carrying  interest  is  paid  by  instalments. 

Sir  J3.  BaggdUay,  Q.C.,  and  Mr.  Eddis,  for  the  Warrani  Finance 
Company: — 

We  contend  that  the  computation  of  interest  should  be  carried 
on,  and  that  dividends  should  be  applied,  first,  in  payment  of 
interest,  and  then  in  reducing  the  principal.  This  is  the  role  m 
Chancery,  and  ought  to  be  followed  here :  Bower  v.  Harris  (4). 
Sect.  170  of  the  Compam,ies  Ad,  1862,  treats  the  rules  of  Chancery 
as  applicable  to  winding-up  proceedings,  and  the  74th  rule  of  the 
Order  of  the  11th  of  November,  1862,  is  to  the  same  effect 
KeUock's  Case  (5)  and  In  re  Xeres  Wine  Company  (6)  shew  that 
bankruptcy  rules  are  not  to  be  adopted  in  the  winding  up  of  com- 
panies. 

Mr.  WesSahe,  for  other  creditors. 

Mr.  Souihgatef  in  reply : — 

Sect.  170  of  the  Act  merely  relates  to  the  mode  of  procedure. 
This  is  dear  from  In  re  East  of  England  Banking  Company  (7), 
where  the  26th  rule  of  the  General  Order  of  the  11th  of  November, 
1862,  as  to  interest  on  simple  contract  debts,  was  held  to  be  vUra 
vires. 

SiB  C.  J.  Selwtn,  L.  J. : — 

We  have  several  times  considered  this  case,  for  the  Judges  met 
together  with  the  view,  if  possible,  of  laying  down  some  general 
rule ;  but  the  result  of  that  meeting  was,  that  as  there  appeared 

(1)  2  H.  &  M.  722.  (4)  Cr.  &  Ph.  351 

(2)  Law  Bep.  4  Eq.  250.  (5)  Law  Bep.  3  Ch.  769. 

(3)  Ibid.  6  Eq.  368 ;  4  Gh.  14.  (6)  Ibid. 

(7)  Law  Hep.  4  Ch.  14. 
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to  be  no  uniform  practice^  no  final  decision  was  arrived  at,  it  being       L.  JJ. 
thought  more  advisable  to  leave  the  matter  to  be  decided  in  the        1869 
ordinary  course  of  judicial  proceedings.    It  is  surprising,  that  after    wabraht 
the  number  of  years  during  which  winding-up  proceedings  have    ^^^*q 
been  going  on  in  this  Court,  and  considering  that  this  question  must       Oase. 
have  continually  arisen,  the  point  has  never  yet  been,  so  fiur  as  I  am 
aware,  the  subject  of  judicial  decision.    It  now  comes  before  us 
upon  the  recommendation  of  the  Master  of  the  Bolls,  that  we  may 
decide,  so  £Eur  as  the  authority  of  this  Court  can  decide,  what  is  to 
be  the  rule  applicable  to  such  cases  for  the  future.  It  is  satis£ax;tory, 
that  in  forming  that  decision  we  are  not  fettered  by  any  rule  which 
obliges  us  to  depart  from  what  appears  to  us  to  be  the  justice  of  the 
case.    The  case  is,  I  think,  unaffected  by  any  previous  decision ; 
for  the  cases  that  were  alluded  to,  KeHoeVs  Case  (1)  and  In  re  Xeree 
Wine  Company  (2),  proceed  upon  an  entirely  different  point,  and 
the  effect  of  the  judgment  in  them  was  only  this :  that  the  right  of 
a  creditor  having  a  mortgagensecurity  to  proceed  upon  all  his 
remedies  at  once  was  not  taken  from  him  by  any  of  the  provisions 
of  the  Companiea  Ad. 

In  the  present  case  we  have  to  consider  what  are  the  positions 
of  the  creditors  of  the  company,  when^  as  here,  there  are  some 
creditors  who  have  a  right  to  receive  interest,  and  others  having 
debts  not  beariDg  interest.  In  the  first  place,  it  appears  to  me 
that  we  must  consider  the  case  under  two  aspects — ^first,  where 
there  is,  and  next  where  there  is  not,  a  surplus.  I  apprehend  that 
in  whatever  manner  the  payments  may  have  been  made,  whether 
originally  they  may  have  been  made  in  respect  of  capital  or  in 
respect  of  interest,  still,  inasmuch  as  they  have  all  been  paid  in 
process  of  law,  and  without  any  contract  or  agreement  between 
the  parties,  the  account  must,  in  the  event  of  there  being  an  ulti- 
mate surplus,  be  taken  as  between  the  company  and  the  creditors 
in  the  ordinary  way ;  that  is,  in  the  manner  pointed  out  in  Bower 
V.  Marrie  (3),  by  treating  the  dividends  as  ordinary  payments  on 
account,  and  applying  each  dividend,  in  the  first  place,  to  the  pay- 
ment of  the  interest  due  at  the  date  of  such  dividend,  and  the 
surplus  (if  any)  to  the  reduction  of  the  prindpaL    That  disposes 

(1)  Law  Bep.  3  Ch.  769.  (2)  Law  Bcp.  8  Ch.  769. 

(8)  Cr.  &  Ph.  861. 

8  (7  2  1 
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L.  JJ.       of  the  question  where  there  is  a  surplus,  as  to  which  there  is  na 

1869        doubt  or  difficulty. 
WahrIht        There  remains  the  question  when  the  estate  is  insolvent.    Now^ 
CompISS'8    ^*  ^^  "^^^  ^^  properly  admitted,  on  the  part  of  the  Appellant,. 

Casb.  that  there  can  be  no  question  as  to  any  interest  due  at  the  time  of 
the  winding-up.  Suppose,  at  the  date  of  the  winding-up  there  is 
a  creditor  having  £1000  due  to  him  for  principal,  and  £100  due  to 
him  for  interest.  He  would  prove  for  £1100 ;  and  if  a  dividend  of 
10s.  in  the  pound  were  declared,  he  would  be  entitled  to  receive 
£550,  because  his  interest  due  at  the  date  of  the  winding«up  j» 
just  as  much  a  debt  as  the  principal.  Suppose,  at  the  same  time, 
there  was  a  creditor  with  a  debt  of  £1000,  which,  like  that  of  the 
Bespondents  in  the  present  case,  carried  interest,  but  had  no  interest 
due  upon  it  at  the  time,  and  a  dividend  of  lOs.  in  the  pound  were 
paid,  he  would,  in  my  judgment,  receive  £500.  That  would  be 
obviously  the  case  if  the  Court  were  able  to  do  what  it  would  wish 
to  do,  namely,  to  realize  all  the  assets  immediately,  and  distribute 
them  amongst  the  creditors.  It  is  very  difficult  to  conceive  a  case 
in  which  the  assets  of  a  company  could  be  thus  immediately  realized 
and  divided ;  but  suppose  they  had  a  simple  account  at  a  bank, 
which  could  be  paid  the  next  day,  that  would  be  the  course  of  pro- 
ceeding. Justice,  I  think,  requires  that  that  course  of  proceeding 
should  be  followed,  and  that  no  person  should  be  prejudiced  by  the 
accidental  delay  which,  in  consequence  of  the  necessary  forms  and 
proceediQgs  of  the  Court,  actually  takes  place  in  realizing  the 
assets ;  but  that,  in  the  case  of  an  insolvent  estate,  all  the  money 
being  realized  as  speedily  as  possible,  should  be  applied  equally 
and  rateably  in  payment  of  the  debts  as  they  existed  at  the  date 
of  the  winding-up.  I,  therefore,  think  that  nothing  should  be 
allowed  for  interest  after  that  date.  Consequently,  in  the  present 
case,  this  debt  of  £25,000,  which  had  no  interest  due  upon  it  at 
the  date  of  the  winding-up,  should  stand  as  a  debt  for  that  sum,, 
and  for  no  more ;  and  the  creditor  should  receive  dividends  on  that 
sum  and  on  nothing  more ;  but  of  course  I  have  already  guarded 
myself  from  being  supposed  to  say  that  the  Court  takes  upon  itself 
to  alter  the  rights  of  the  creditors  to  any  further  extent,  or  to 
deprive  them  of  the  right  they  have  to  interest  at  the  full  rate  of 
£20  per  cent,  if  and  when  there  is  a  surplus  to  pay  it.    I  think  the 
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tree  must  lie  as  it  falls;  that  it  must  be  ascertained  what  are  the      L.  JJ. 
•debts  as  they  exist  at  the  date  of  the  winding-up,  and  that  all       1869 

dividends  in  the  case  of  an  insolvent  estate  must  be  declared  in  wabrakt  - 

respect  of  the  debts  so  ascertained.     Of  course,  it  will  be  under-  Q^^^g 
stood  that  we  are  laying  down  this  rule  as  applicable  to  all  cases       Oasb. 
under  the  recent  Act  where  creditors'  actions  are  stayed. 

Sir  G.  M.  Gifpabd,  L.  J. : — 

I  think  it  quite  clear  that  the  170th  section  of  the  Companies 
Act  has  no  reference  to  the  matter  before  us ;  nor  can  I  consider 
that  anything  in  KdlooVs  Case  (1)  affects  the  present  question. 
The  only  argument  really  adduced  in  favour  of  computing  interest 
subsequent  to  the  winding-up  is,  that  it  has  been  the  rule  which 
has  been  adopted  as  to  dead  men's  estates.  For  some  reason  or 
other  dead  men's  estates  have  been  assumed  to  be  solvent,  and 
they  have  been  wound  up  on  that  footing ;  but  so  unjust  has  that 
•been  found,  that  it  has  been  necessary  to  have  a  positive  enact- 
ment to  give  interest  from  the  date  of  the  decree  to  simple  con- 
tract creditors  whose  debts  do  not  bear  interest.  I  think,  there- 
iore,  that  the  reason  of  the  thing  is  rather  against  the  rule  which 
has  been  adopted  as  to  dead  men's  estates  than  in  favour  of  it.  As 
to  the  rule  which  my  learned  brother  has  laid  down,  it  is  the  rule 
in  bankruptcy.  That  rule  was,  as  has  been  said,  Judge-made  law ; 
*but  it  was  made  after  great  consideration,  and  no  doubt  because  it 
works  with  equality  and  fairness  between  the  parties ;  and  if  we 
are  to  consider  convenience,  it  is  quite  clear  that,  where  an  estate 
is  insolvent,  convenience  is  in  favour  of  stopping  all  the  compu- 
tations at  the  date  of  the  winding-up. 

For  these  reasons  I  am  of  opinion  that  dividends  ought  to  be 
paid  on  the  debts  as  they  stand  at  the  date  of  the  winding-up ; 
for  when  the  estate  is  insolvent  this  rule  distributes  the  assets  in 
the  fairest  way ;  and  where  the  estate  is  solvent,  it  works  with 
equal  fairness,  because,  as  soon  as  it  is  ascertained  that  there  is  a 
surplus,  the  creditor  whose  debt  carries  interest  is  remitted  to  his 
rights  under  his  contract ;  and,  on  the  other  hand,  a  creditor  who 
'has  not  stipulated  for  interest  does  not  get  it.    I  may  add  another 

(1)  Law  Rep.  3  Ch.  769. 
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L.  JJ.  reason,  that  I  do  not  see  with  what  justice  interest  can  be  computed 

1869  in  &your  of  creditors  whose  debts  carry  interest^  whUe  creditoza 

WABBAirr  whose  debts  do  not  carry  interest  are  stayed  from  reoorering  judg- 

^^^'^  ment^  and  so  obtaining  a  right  to  interest. 


Cabm. 


Solicitors :  Messrs.  FhuSf  Arffle$,  &  BawUns;  Messrs.  Daviiion, 
Carr,  &  Bannisler;  Messrs.  Ashurd,  Morris,  db  Co. 


KJJ.  Ex  parte  B,OSE.    In  re  BOSK 

^        BankrupUy'-^unididian  of  CoutUy  Court^AffidavU  thai  Ddtta  do  noi  exceed 
Maif  28.  £300— County  Court  Bankruptcy  Orders,  1863,  Bule  4&— Bankruptcy  Aet^ 
1861,  8.  £^ 

Where  a  debtor  petitions  for  adjadication  of  bankmptcy  in  the  Ooontf 
Gonrt  it  is  not  necessary  that  he  should  wait  till  he  has  ascertained  with 
absolute  certainty  the  amount  of  his  debts ;  it  is  sufiQcient  if  he  makes  a 
bond  fide  estimate  of  their  probable  amount.  And  if  the  debts  should  turn 
out  to  exceed  £300  the  bankruptcy  will  not  be  annulled  if  he  took  reasonable 
pains  to  ascertain  their  true  amount 

Therefore,  where  a  debtor,  under  the  adnce  of  his  solicitor,  estimated  the 
amount  of  a  bill  .of  costs  to  which  he  was  liable  at  £55,  and  on  taxation  it 
proved  to  be  £85,  which  brought  the  amount  of  his  debts  aboye  £300,  it  was 
held  that  he  was  not  wrong  in  not  waiting  for  the  taxation,  and  that  the 
bankmptcy  ought  to  be  proceeded  with  in  the  County  Court. 

The  decision  of  a  County  Court  Judge  annulling  a  bankruptcy  under  the 
46th  rule  of  the  County  Court  Bankruptcy  Ciders,  1863,  is  subject  to  be 
reyiewed  by  the  Court  of  AppeaL 

IHIS  was  an  appeal  from  an  order  of  Mr.  Skinner,  the  Judge  of 
the  County  Court  of  Staffordshire,  annulling  the  adjudication  of 
bankruptcy  of  the  Appellant  David  Boee, 

The  Appellant's  wife  was  living  separate  from  him  with  her 
father,  Mr.  F.  Yorhe,  who  brought  an  action  against  the  Appellant 
for  her  maintenance.  The  action  was  tried  on  the  2nd  of  April^ 
1869,  and  a  verdict  was  found  for  the  Plaintiff  for  £225,  being  for 
maintenance  calculated  at  25a.  a  week.  The  Plaintiff  applied  for 
and  obtained  an  order  for  immediate  execution. 

On  the  5th  of  April  the  Appellant,  fearing  that  he  should  be 
arrested,  consulted  his  solicitors,  who  advised  him  to  make  himself 
bankrupt.    They  also  informed  him  that  the  costs  of  the  action 
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for  which  he  was  liable  would  amount  to  about  £55;  so  that,       LJJ. 
adding  a  sum  of  £10  for  maintenance  of  his  wife  since  the  action,       1889 
his  debt  to  the  Plaintiff  in  the  action,  who  was  his  only  creditor,     SxpaHe 
would  amount  to  about  £290,  and  therefore  that  the  Petition       ^^°^ 
ought  to  be  filed  in  the  County  Court*     He  accordingly  filed  his       Boss. 
Petition  in  the  County  Court  at  Wolverhampian,  and  filed  an 
aflSdayit  as  required  by  the  Bankruptcy  Ady  1861,  s.  94,  that  he 
verily  believed  that  the  debts  justly  due  and  proveable  under 
the  bankruptcy  amounted  in  the  whole  to  a  sum  not  exceeding 
£300*    He  was  adjudicated  bankrupt  upon  this  Petition.    On  the 
13th  of  April  the  costs  of  the  action  were  taxed  for  £85  63.  8^., 
and  Yorke  proved  in  the  bankruptcy  for  the  damages  and  costs,  as 
taxed. 

On  the  10th  of  May  the  bankrupt  attended  to  pass  his  final 
examination,  when  the  Judge  made  an  order  annulling  the  adjudi- 
cation on  the  ground  that  the  debt  and  costs,  together  with  the 
estimated  sum  for  maintenance  of  his  wife,  amounted  to  more 
than  £300,  which  bipught  the  case  beyond  the  jurisdiction  of  the 
County  Courts  and  that  he  was  not  satisfied  that  the  bankrupt  had 
a  hmafide  belief  that  his  debts  did  not  exceed  that  sum  (1). 

In  his  judgment  the  Judge  said  that  no  one  had  a  right  to 
hazard  his  oath  without  ascertaining  the  fact  with  certainty,  which 
the  bankrupt  could  have  done  in  this  case  by  waiting  until  it  came 
before  the  Master  for  taxing.  He  had  not  done  this,  but  acted  on 
the  speculative  opinion  of  his  attorneys.  Being  satisfied  that  the 
debts  exceeded  £300,  and  not  being  satisfied  that  the  bankrupt  had, 
when  he  swore  his  afiSdavit,  a  reasonable  and  hcmd  fde  belief  that 
his  debts  did  not  exceed  £300,  the  Judge  felt  bound  to  annul  the 
adjudication  (2). 

(1)  The46thBuleof  tlieGoaiit7Ck>tirt  (2)  The  notes  of  the  learned  Judge 

Bankmptcy  Ordera,  1863,  is  as  follows : —  were  prodaced  on  the  appeal,  and  were 

'*  Where  it  appears  that  the  debts  of  as  follows : — 

the  bankrupt  exceed  in  amount  £300,  "  Mr.  Dale  swore  that  the  bankrupt 

the  bankruptcy  shall  be  proceeded  with  came  to  his  solicitors'  office,  and  asked 

if  the  Judge  is  satisfied  that  the  bank*  them  to  file  the  Petition,  and  consulted 

nipt  had  a  reasonable  and  bond  fide  them  as  to  the  amount  of  his  debts.  A 

belief  that  such  debts  did  not  exceed  in  verdict  had  been  obtained  for  £225; 

amount  £300 ;  but  if  he  shall  not  be  his  solicitors,  from  their  experience, 

80  satisfied,  the  adjudication  shall  be  estimated  the  costs  at  £55 ;  they  did 

annulled."  not  await  the  taxation,  but  filed  the 
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L.  JJ.  The  bankrupt  appealed  from  this  decision,  and  asked  that  the 

Court  would  grant  his  order  of  discharge. 


Bosk.  Mr.  EveHtty  for  the  Appellant : — 

^  All  that  the  94th  section  of  the  Ba/nkruplcy  Ad,  1861,  requites 

is,  that  the  debtor  should  swear  that  he  *'  verily  believes  **  that  his 

debts  do  not  exceed  £300.  It  is  quite  impossible  that  a  debtor 
'  should  know  the  exact  amount  of  his  debts,  for  if  any  of  the  credi- 
tors have  securities,  he  has  to  deduct  the  amount  of  the  securitiefl^ 
and  that  must  be  only  an  estimate ;  for  how  can  he  know  how 
much  the  securities  will  realize  ?  In  re  Harrison  (1)  is  an  express 
authority  in  our  favour.  The  debtor  in  this  case  acted  perfectly 
hand  fide.  He  took  the  advice  of  his  solicitors,  and  they  advised 
him  to  file  his  petition  at  once,  lest  the  Plaintiff  in  the  action 
should  arrest  him  for  the  damages,  which  he  might  have  done  at 
any  moment  by  abandoning  the  costs. 

We  also  object  that  an  application  to  annul  the  bankruptcy 
ought  to  have  been  made  before  the  final  examination:  In  re 
Maeauiay  (2). 

Mr.  De  Oex,  Q.O.,  and  Mr.  Jdf,  for  the  creditor ; — 

This  is  not  a  proper  case  for  appeal  to  this  Court  As  it  has  now 
been  proved  that  the  debts  exceed  £300,  it  would  have  been  the 
duty  of  the  Judge  at  once  to  annul  the  adjudication  if  it  had  not 
been  for  the  46th  Bule  of  the  Orders  of  1863,  which  provides  that 
the  bankruptcy  may  proceed  ''if  the  Judge  is  satisfied  the  debtor 
had  a  reasonable  and  londfide  belief  that  his  debts  did  not  exceed 
in  amount  £300."  It  is  not  therefore  a  question  which  this  Court 
can  try;  it  depends  upon  the  afiSrmative  belief  of  the  County 
Court  Judge.    If  he  is  not  satisfied,  the  case  cannot  proceed. 

With  respect  to  the  merits,  the  debtor  ought  to  have  waited  till 


Petition  at  once  to  avoid  the  possibility  bankrupt  that  his  debts  amounted  to 

of  arrest.     The  Petition  was  filed  on  £290.    The  costs  were  taxed  on  April 

the  5th  of  April,  two  days  after  the  the  13th  at  £85  6s.  Bd.  (having  been 

verdict^  for  £225,  for  which  speedy  exe-  delivered  at  £108  19«.),  making  alto- 

cution  was  granted.    £10  was  added  as  gether  £310  6<.  8d,  besides  the  £10  for 

the  allowance  upon  the  jury's  oomputa-  maintenance." 

tionof  £1 5s.  a  week,  and  upon  that  the  (1)  1  H.  &  C.  819. 

solicitors  prepared  the  affidavit  of  the  (2)  19  L.  T.  (N.  S.)  266. 
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tiie  taxation  of  the  costs,  which  was  only  a  week  after  the  petition  L.  JJ. 
was  filed  In  re  Eiirrison  (1)  was  decided  on  the  101st  section,  1869 
and  is  not  applicable.  j^  parte 

BOBB. 

Sib  C.  J.  Selwtn,  L  J. :—  ^ 

I  entertain  no  doubt  that  the  bankrupt  in  this  case  has  a  right 
of  appeal  There  is,  in  mj  opinion,  no  foundation  for  the  argu- 
ment that  the  46th  Eule  forms  any  exception  to  the  right  of 
appeal  given  in  general  terms  by  the  66th  section  of  the  Act.  But 
this  Court,  while  it  acknowledges  the  right  of  appeal,  does  not  fail 
at  the  same  time  to  recognise  the  weight  due  to  the  discretion  of  a 
Judge,  especially  one  so  learned  as  the  Judge  by  whom  this  order 
was  made ;  nor  do  I  forget  that  the  Judge  had  the  advantage  of 
personally  hearing  the  evidence  of  the  bankrupt.  But  in  this  case 
the  Judge  has  himself  stated  the  facts  on  which  he  rested  his 
opinion  in  the  clearest  manner;  and  we  are  bound  to  consider 
whether  on  those  facts  he  was  or  not  right  in  his  conclusion. 

It  appears  then  that  the  damages  in  the  action  amounted  to 
£225,  and  that  the  only  other  liabilities  of  the  bankrupt  were  the 
costs  and  the  allowance  for  his  wife's  support.  How  could  he  ascer- 
tain the  amount  except  by  the  course  which  he  took,  namely,  by 
reference  to  his  solicitors  ?  There  is  no  suspicion  that  the  solicitors 
made  an  improper  or  fraudulent  calculation ;  that  is  negatived  by 
the  Judge's  note  which  says :  "  His  solicitors  from  their  experience 
estimated  the  costs  at  £55."  Why,  then,  should  not  the  bankrupt 
be  satisfied  with  this  opinion,  and  why  should  he  not  swear  to  his 
hand  fide  belief?  The  real  ground  of  the  decision  of  the  Judge 
was,  that  he  thought  the  bankrupt  ought  to  have  waited  for  the 
taxation.  He  says,  ''  No  one  has  a  right  to  hazard  his  oath  without 
ascertaining  the  fact  with  certainty,  which  the  bankrupt  could 
have  done  in  this  case  by  waiting  until  it  came  before  the  Master 
for  taxing."  There  I  differ  from  the  learned  Judge.  Whatever 
may  be  said  of  the  expediency  of  the  enactment^  the  law  distinctly 
permits  and  requires  the  debtor  to  pledge  his  oath  to  the  probable 
amount  of  his  debts ;  and  does  not  require  him  to  wait  till  the  exact 
amount  is  ascertained.  In  the  present  case  it  was  in  the  power  of 
the  creditor  to  delay  the  taxation  of  the  costs,  although,  in  tact,  he 

(1)  1  H.  &  C.  819. 
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L.  JJ.      did  not  do  bo.    This  view  is  oonfinned  by  the  97th  section  of  the 
1809       Act,  which  provides  that  the  debtor  shall  deduct  the  yalne  of  pro- 
Ex  parte     p©rty  comprised  in  mortgage  securities ;  for  how  could  the  debtor 
^^^'^       wait  till  all  his  mortgage  securities  were  realized  ?   And  until  that 
Boss.       ^AS  done>  the  exact  amount  of  the  debt  could  not  be  ascertained. 
In  my  judgment,  on  the  facts  as  they  appear  in  the  notes  of  the 
Judge,  the  debtor  was  entitled  to  file  this  petition  in  the  Coimty 
Court;  and  as  we  are  of  opinion  that  no  diflSculty  arises  in  respect 
of  the  46th  rule,  we  think  that  the  order  of  the  County  Court 
Judge  must  be  discharged,  and  the  bankruptcy  must  proceed*  We 
cannot  now  give  the  bankrupt  his  discharge,  but  we  wiU  give  pro- 
tection for  a  moath. 

Sib  G.  M.  Geffabd,  L  J. : — 

I  am  clearly  of  opinion  that  the  46th  rule  does  not  interfere  with 
the  66th  section  of  the  Act,  and  that  the  bankrupt  has  a  right  of 
appeal  in  this  case.  I  am  equally  dear  that  the  construction  of 
sect.  94  is  in  accordance  with  the  opinion  of  the  Court  in  In  re  HaV" 
rison  (1).  It  is  clear  that  that  section  of  the  Act  requires  an  esti- 
mate to  be  made  of  the  probable  amount  of  the  debts.  The  only 
question  is,  whetner  the  debtor  had  a  land  fde  belief  of  the  truth 
of  the  estimate.  In  the  present  case  the  facts  are  very  simple. 
The  debtor  consulted  his  solicitors,  and  it  appears  that  their  advice 
was  given  hond  fide.  I  see  no  reason  under  these  circumstances 
why  he  should  have  waited  for  the  taxation.  On  the  same  principle, 
every  debtor  would  have  to  wait  till  the  actual  amount  of  all  his 
debts  was  ascertained,  which  would  be  most  unreasonable.  I  think 
the  Appellant  had  good  ground  for  his  belief,  and  that  an  order 
must  be  made  as  proposed  by  the  Lord  Justice. 

Solicitors :  Mr.  W.  H.  Buignan;  Messrs.  Doyle  &  Edwards 

(1)  1 H.  &  C.  819. 
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I»r6  CROMPE.  L.JJ. 

Lunaeif^  WUhdrauxxl  qf  Demand  for  a  tTwry— 25  &  26  Vkt.  c.  86, «.  9— Proc^icc.         ^^ 

Mav  28, 31. 
Practice  as  to  withdrawing  demand  for  a  jury  on  an  inquiry  as  to  insanity.  g—^ 

In  this  case  a  Petition  was  presented  for  an  inquiry  as  to  the 
sanity  of  an  alleged  lunatic ;  and  notice  having  been  serred  on 
the  alleged  lunatic^  she  appeared  at  the  hearing  and  demanded  a 
jury.  An  order  was  accordingly  made  by  tiie  Lords  Justices  for 
an  inquiry  by  a  jury,  and  a  day  fixed  by  the  Master  for  that  pur- 
pose. Subsequently  to  the  order,  the  solicitor  for  the  Petitioner 
received  notice  from  the  solicitors  for  the  alleged  lunatic  that  she 
wished  to  withdraw  her  demand  for  a  jury. 

Mr.  BoviU,  for  the  Petitioner/ accordingly  applied  to  the  Court 
to  amend  the  order  for  inquiry,  and  to  direct  it  to  be  made  without 
a  jury. 

The  alleged  lunatic  did  not  appear. 

Sib  C.  J.  Selwtn,  L.J.,  said,  that  the  alleged  lunatic  having 
demanded  a  jury  the  Court  had  no  power  to  dispense  with  it, 
except  under  the  9th  section  of  the  Lunaey  BegvJation  Ad,  1862 
(25  &  26  Yict.  c.  86),  which  permitted  the  alleged  lunatic  to  with- 
draw the  demand  "  at  such  hearing,  by  himself,  his  counsel,  or 
solicitor,  orally."  The  Court  could  not,  therefore,  entertain  the 
application  in  the  absence  of  the  alleged  lunatic,  but  if  she  ap- 
peared, the  present  application  might  be  treated  as  being  made  at 
the  original  hearing  of  the  Petition. 

Sm  6.  M.  GiFFABD,  L. J.,  concurred. 

On  a  subsequent  day  Mr.  BoviU  again  mentioned  the  matter. 

Mr.  Bridowe  appeared  for  the  alleged  lunatic  and  withdrew  the 
demand  for  a  jury. 

The  LoBDB  JusTiOES  discharged  the  original  order,  and  made 
an  order  on  the  Petition  for  the  usual  inquiry  before  the  Master. 

Solicitors :  Mr.  Soames ;  Messrs.  Birehy  Ingram,  Earrisath  dt  Co. 
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L.JJ.  OATT  V.  TOUELE. 

J^  Covenant— ReOraint  </  Trade-^Negative  Stipulation. 

The  Plaintiff,  a  brewer,  sold  a  piece  of  land  to  the  tnistees  of  a  freehold 
land  society,  who  covenanted  with  him  that  he,  his  heirs  and  aasignB,  should 
have  the  exclusive  right  of  supplying  beer  to  any  public-house  erected  on  the 
land,  but  the  Plaintiff  did  not  enter  into  any  covenant  to  supply  it.  The 
Defendant,  a  member  of  the  society,  who  was  also  a  brewer,  acquired  a  poi^ 
tion  of  the  land  with  notice  of  the  covenant,  and  erected  on  it  a  publio-houae 
which  he  supplied  with  his  own  beer.  The  Plaintiff  filed  his  bill  to  restrain 
the  Defendant  from  supplying  beer,  alleging  that  the  Plaintiff  had  always 
been  ready  to  furnish  a  sufficient  supply  of  good  beer  at  a  £ur  price : — 

Held  (affirming  the  order  of  Stuart,  Y.C.,  overruling  a  demurrer),  that 
the  covenant  was  not  void  either  for  uncertainty  or  want  of  mutuality,  or  as 
being  an  unreasonable  restraint  of  trade,  or  because  it  purported  to  be  per- 
petual, and  that,  though  it  was  in  terms  positive,  it  was  in  substance  nega- 
tive, and  that  the  Court  could  interfere  by  injunction  to  restrain  the  Defendant 
from  acting  in  contravention  of  it. 

Observations  on  Bilh  v.  Croll  (1). 

IHIS  was  an  appeal  by  the  Defendant  fix)m  an  order  of  Vice- 
Ghancellor  Stuart  overruling  a  demurrer. 

The  Plaintiff,  a  brewer  at  Brighton^  sold  certain  land  at  Brighton 
to  a  land  society,  and  conveyed  it  to  the  trustees,  who  covenanted 
that  the  Plaintiff,  his  heirs  and  assigns,  should  have  the  exclusive 
right  of  supplying  all  ale,  beer,  and  porter  which  might  be  con- 
sumed in  any  house  or  other  building  which  might  be  erected  on 
the  land,  and  which  should  be  opened  or  used  as  an  inn,  public- 
house,  or  beershop. 

The  Defendant,  who  was  a  member  of  the  society,  acquired  a 
portion  of  this  land  with  notice  of  the  covenant,  and  built  upon  it 
a  public-house  which,  being  a  brewer,  he  supplied  with  his  own 
beer,  and,  on  being  applied  to  by  the  Plaintiff,  denied  the  Plain- 
tiff's right  to  the  exclusive  supply  of  malt  liquor. 

The  Plaintiff  thereupon  filed  his  bill  for  an  injunction  to  restrain 
the  Defendant  from  supplying  beer  to  the  public-house  in  question, 
alleging  that  he  had  been  always  ready  and  willing  to  supply  the 
occupiers  of  the  public-house  with  malt  liquor  of  good  quality,  in 
requisite  quantities,  and  at  fair  and  reasonable  prices. 

(1)  2  Ph.  60. 
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The  Defendant  demurred  to  the  bill  for  want  of  equity,  and  L.  JJ. 

Vice-Chancellor  Stuart  overruled  the  demurrer.    The  Defendant  1869 

appealed.  ^ 


Mr.  Greene,  Q.O.,  and  Mr.  Tovmeend,  for  the  Appellant : — 
The  covenant  contains  no  negative  stipulation ;  and  even  if  it 
did,  the  matter  is  one  in  which  the  Court  cannot  interfere  on 
account  of  the  impossibility  of  trying  the  questions  that  would 
arise.  OoUins  v.  Plunib  (1)  is  analogous,  there  being  the  same 
di£Sculty  here ;  for  if  beer  of  good  quality  was  not  supplied,  that 
would  be  a  defence  to  any  action  on  the  covenant :  Eolcambe  v. 
Hewson  (2) ;  Thornton  v.  Sherratt  (3) ;  and  is  the  Court  to  try,  on 
motion  to  commit,  the  question  whether  good  beer  has  been  sup- 
plied at  a  reasonable  price  ?  In  HarRey  v.  Pehcdl  (4)  it  was 
doubted  whether  a  covenant  of  this  kind  would  bind  an  assignee. 

[The  LoBD  Justice  Sblwtn  referred  to  Be  Mattos  v.  Gibson  (5) 
and  Eeatee  v.  Lyon  (6),  and  the  Lobd  Justice  Giffard  to  Tulk  v. 
Moxhay{T).] 

The  covenant  would  be  put  an  end  to  if  the  brewery  establish- 
ment were  removed :  Doe  v.  Beid  (8).  The  observations  on  brewers' 
leases  in  EeppeU  v.  Bailey  (9)  are  in  our  favour,  and  so  is  the 
decision  in  HiUs  v.  CroU  (10).  The  covenant  is  bad  for  want  of 
mutuality,  for  the  Plaintiff  does  not  covenant  to  provide  beer. 
There  is  no  case  in  which  a  covenant  of  this  nature  has  been  en- 
forced except  as  between  landlord  and  tenant,  and  land  cannot  in 
this  way  be  subjected  to  a  new  species  of  burden  not  connected 
with  the  use  or  enjoyment  of  it :  Sugden's  Vendors  and  Pur- 
chasers (11).  Such  a  covenant  as  this  is  an  unreasonable  restraint 
of  trade,  and  injurious  to  the  public  healtL 

Mr.  Kardake,  Q.C.,  and  Mr.  Ayrton,  for  the  bill : — 

There  is  here  a  negative  stipulation  in  substance,  though  it  is 
put  in  a  positive  form.    The  Court  therefore  can  interfere :  Eolmea 

(1)  16  Ves.  454.  (6)  Law  Rep.  4  Ch.  218. 

(2)  2  Camp.  391.  (7)  2  Ph.  774. 

(3)  8  Taunt  529.  (8)  10  B.  &  C.  849. 

(4)  1  Peake,  N.  P.  178.  (9)  2  My.  &  K.  517,  546. 

(5)  4  De  G.  &  J.  276.  (10)  2  Ph.  60. 

(11)  14th  Ed.  p.  689. 
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L.  JJ.      y.  Eastern  Couniies  BaUway  Company  (1) ;   Oale  v.  Beed   (2) ; 
1869       Oreai  Northern  BaUway  Company  y.  Maneherier,  &e^  BaUway 
Gatt       Company  (3).    As  regards  uncertainty,  there  is  no  analogy  between 
ToTOLB.     *^®  ^^^  ®^^  CoUim y.  Plumb  (4)  ;  the  coyenant  is  perfectly  plain: 
—       Jones  y.  Edney  (5).     Such  a  coyenant  as  this  is  admitted  to  be 
good  in  a  lease  for  a  term  of  years,  and,  assuming  that  it  is  not 
good  in  perpetuity,  there  is  no  objection  to  it  during  Caifs  life 
if  he  is  so  long  a  brewer,  and  ready  to  supply  beer :  MUchd  y. 
Beynclds  (6).    Mann  y .  Bt^hens  (7)  is  in  our  fayour  on  this  branch 
of  the  case.    The  question  as  to  mutuality  is  settled  by  Lumley 
y.  Woffner  (8),  and  the  argument  in  Eeppell  y.  Bailey  (9),  is  dis- 
posed of  by  jTuik  y.  Moxhay  (10).    This  is  not  an  unreasonable 
restraint  of  trade,  for  it  goes  no  further  than  is  necessary  to 
protect  the  yendoi's  interest :  MUchd  y.  Beynolds ;  Avery  y.  Lanff" 
ford  (11),  and  cases  there  collected.    Dietriehsen  y.  CaUbwm  (12) 
is  in  our  fayour* 

Mr.  Toumsend,  in  reply. 

Sib  0.  J.  Selwtn,  L.J.,  after  shortly  stating  the  case  made  by 
the  bill,  continued : — 

In  answer  to  that  case  many  objections  haye  been  raised  to  the 
legality  of  this  coyenant,  and  to  the  jurisdiction  of  this  Court  to 
enforce  [such  a  coyenant,  er,  at  all  eyents,  to  the  propriety  of  the 
Court's  interfering  to  grant  the  relief  which  is  sought ;  and  it  has 
been  said  that  eyen  if  the  Plaintiff  has  any  right,  he  ought  to  be 
left  to  assert  that  right  in  a  Court  of  law.  In  the  first  place^  I 
think  it  needless  to  consider  the  question  which  has  been  discussed, 
whether  coyenants  of  this  nature  run  with  the  land.  In  Ttdk  r. 
Moxhay  (13)  Lord  Cottenham  says :  ^^  That  the  question  does  not 
depend  upon  whether  the  coyenant  runs  with  the  land  is  eyident 
from  this,  that  if  there  was  a  mere  agreement  and  no  coyenant, 

(1)  3  K.  &  J.  675.  (7)  16  Sim.  377. 

(2)  8  East,  80.  (8)  1  D.  M.  &  G.  60i. 

(3)  5  De  G.  &  Sm.  138.  (9)  2  My.  &  K.  517. 

(4)  16  Yes.  454.  (10)  2  Ph.  774, 

(5)  3  Camp.  286.  (11)  Kay,  663. 

(6)  1  P.  Wms.  181.  (12)  2  Ph.  62. 

(13)  2  Ph.  774,  778.- 
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this  Court*  Tfroald  enforce  it  against  a  party  purchasing  with  notice      l.  JJ. 
of  it ;  for  if  itn  equity  is  attached  to  the  property  by  the  owner,  no       iseg 
one  purchasing  with  notice  of  that  equity  can  stand  in  a  different       ^][^ 
situation  from  the  party  from  whom  he  purchased."    So  in  the         v- 

case  of  Wilson  v.  Hart  (I),  where  the  owner  of  a  fr-eehold  house        

entered  into  a  covenant  with  the  Plaintiff,  who  was  a  previous 
owner,  that  the  building  should  not  be  used  as  a  beershop,  and  the 
house  was  afterwards  let  to  the  Defendant,  a  publican,  as  tenant 
from  year  to  year,  without  express  notice  of  ihe  covenant,  it  was 
held,  afi&rming  the  decision  of  the  present  Lord  Chancellor,  that 
although  the  covenant  might  not  at  law  run  with  the  land,  the 
Defendant,  having  constructive  notice  of  it,  was  bound  by  it  in 
equity ;  and  the  late  Lord  Justice  Knight  Bruce,  in  the  case  of  De 
Maths  V.  Oibson  (2),  puts  the  matter  as  one  of  principle,  not  de- 
pending upon  any  such  distinction.  He  says :  *'  Beason  and  justice 
seem  to  prescribe  that,  at  least  as  a  general  rule,  where  a  man,  by 
gift  or  pm*chase,  acquires  property  from  another,  with  knowledge 
of  a  previous  contract,  lawfully  and  for  valuable  consideration 
made  by  him  with  a  third  person,  to  use  and  employ  the  property 
for  a  particular  purpose  in  a  specified  manner,  the  acquirer  shall 
noty  to  the  material  damage  of  the  third  person,  in  opposition  to 
the  contract  and  inconsistently  with  it^  use  and  employ  the  pro- 
perty in  a  manner  not  allowable  to  the  giver  or  seller." 

Now,  it  appears  to  me  that  upon  the  statements  in  this  bill  the 
Defendant  clearly  purchased  with  notice  of  the  present  covenant, 
and  that,  therefore,  assuming  the  covenant  to  be  otherwise  unobjec- 
tionable, he  cannot  be  heard  to  say  that  he  is  now  entitled  to  dis- 
regard its  provisions. 

The  objections  which  have  been  raised  to  the  covenant  are,  first, 
that  it  is  void  for  uncertainty.  This  is  a  covenant  entered  into  as 
a  part  of  the  transaction  on  the  sale  and  purchase  of  a  piece  of 
land,  and  what  the  vendor  stipulates  for  is  that  he  shall  have  the 
exclusive  right  of  supplying  all  ale,  beer,  and  porter  which  shall 
be  consumed  in  any  building  erected  on  this  particular  piece  of 
land  which  shall  be  used  as  a  beerhouse.  That  is  a  right  which  is 
capable  of  being  abused,  capable  of  being  waived,  capable  of  being 
lost^  and  if  at  any  time,  either  in  the  progress  of  this  suit  or  any 
(1)  Law  Bep.  1  Ch.  463.  (2)  4  De  G.  &  J.  276,  282. 
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L.  JJ.  other  time,  it  can  be  shewn  that  it  has  been  so  abused,  so  waived^ 
1869  or  so  lost,  then  there  would  be  good  ground  for  saying  that  this 
Catt  Court  ought  not  to  interfere  in  favour  of  a  person  who  might 
TouBLE.  otherwise  be  entitled  to  the  benefit  of  it  But  I  am  at  a  loss  to 
—  see  how  it  can  be  said  that  there  is  anything  like  uncertainty  in 
this  covenant.  It  might  be  said  that  it  is  too  wide,  that  it  is  too 
general,  but  it  appears  to  me  to  be  impossible  to  say  ¥dth  any 
reasonable  chance  of  success  that  it  is  in  any  degree  uncertain. 
Then  CoUins  v.  Pltmb  (1)  is  cited  as  a  dear  authority  for  the  pro- 
position that  a  covenant  of  this  kind  is  so  uncertain  that  a  Court 
of  Equity  will  not  enforce  it  I  entirely  agree  with  the  learned 
yice-Chancellor  that  CoUins  v.  Plumb  does  not  in  the  least  degree 
govern  this  case.  The  covenant  there  was  not  to  sell  or  dispose  of 
water  from  a  well  to  the  injury  of  the  proprietors  of  the  water- 
works, their  heirs,  executors,  administrators,  and  assigns,  and  Lord 
Eldon  says :  ''  I  never  met  with  such  a  covenant  as  this,  upon 
which  I  must  try  in  each  iostance  whether  the  act  of  selling  the 
specified  quantity  of  water  is  a  prejudice  to  the  proprietors  of 
these  waterworks."  He  is  there  obviously  referring  to  the  very 
peculiar  language  of  that  particular  covenant,  which  in  express 
terms  involved  the  question  whether  the  sale  was  or  was  not  to 
the  prejudice  of  the  proprietors  of  the  waterworks,  and  therefore 
he  said  that  a  Court  of  Equity  ought  not  to  exercise  its  jurisdiction 
upon  such  a  covenant  But  this  is  not  a  covenant  not  to  sell  ale, 
beer,  or  porter  to  the  prejudice  of  the  Plaintiff;  it  is  a  covenant 
that  he  shall  have  the  exclusive  right  of  supplying  all  ale,  beer, 
and  porter  consumed  upon  these  premises.  Therefore  the  ques- 
tion as  to  whether  the  sale  is  to  his  prejudice  cannot  be  raised, 
because  the  extension  of  a  man's  trade  is,  of  course,  to  his  benefit, 
and  the  diminution  of  that  trade  must  be  to  his  prejudice. 

Then  it  is  said,  secondly,  that  there  is  a  want  of  mutuality ;  but 
what  I  have  already  said  with  respect  to  the  nature  of  this  covenant, 
and  the  right  which  is  acquired  thereby  by  the  vendor,  and  the 
circumstances  under  which  that  right  was  acquired,  has,  I  think, 
disposed  of  that  objection.  I  go  further  and  say,  that  even  suppos- 
ing it  had  been  expressed  in  terms  as  a  mere  option,  that  so  long 
and  so  often  as  the  vendor  chose  to  exercise  a  particular  right, 

(1)  16  Ves,  454. 
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that  is  the  right  of  supplying  all  ale,  beer,  and  porter,  he  should       L.  JJ. 
have  that  exclusiye  right,  could  it  be  said,  because  it  was  optional       1869 
on  his  part,  that  therefore  there  was  a  want  of  mutuality,  and       qatt 
therefore  the  covenant  could  not  be  enforced?    I  apprehend  that     touble, 
the  covenant  being  for  valuable  consideration,  its  being  expressed        - — 
to  be  conditional  upon  the  exercise  of  a  volition  on  the  part  of  one 
side  or  the  other,  would  not  be  any  objection  to  its  validity.    I 
think,  therefore,  there  is  no  objection  on  the  ground  of  want  of 
mutuality.     Of  course,  a  right  so  acquired  is  one  which,  like  all 
other  rights,  must  be  reasonably  exercised,  and  as  Mr.  Chreene  put 
it,  if  a  man  having  a  right  to  sell  ale,  beer,  and  porter  were  to  sell 
some  poisonous  concoction  which  he  chose  to  call  ale,  beer, 'or 
porter,  that  would  not  be  a  reasonable  exercise  of  that  right,  neither 
would  it  be  so  if  he  were  to  sell  good  ale,  beer,  and  porter  at  an 
unreasonable  price. 

Then  the  third  objection  that  has  been  ui*ged  is,  that  this  is  an 
unreasonable  restraint  of  trade.  Now,  in  the  first  place,  the  rule 
laid  down  in  the  leading  case  of  Mitehd  v.  Reynolds  (1)  is,  that 
where  the  restraint  is  not  general  but  partial,  and  is  founded  on 
valuable  consideration,  then  it  cannot  be  said  to  be  an  unreason- 
able restraint.  But  here  it  is  said  that  the  restraint  is  unreason- 
able because  it  is  perpetual.  I  think  the  rule  upon  that  subject 
has  been  well  settled  by  authority,  and,  as  I  understand,  the  rule 
is  this, — that  a  restraint  preventing  a  person  from  carrying  on  trade 
within  a  certain  limit  of  space,  though  unlimited  as  to  time,  may  be 
good,  and  the  limit  of  space  may  be  according  to  the  nature  of  the 
trade.  As  an  instance  of  such  a  covenant  being  upheld  I  may 
mention  the  case  of  Wihon  v.  Sart  (2).  And  then  with  respect  to 
this  particular  covenant,  it  seems  to  me  that  the  Court  cannot  but 
take  judicial  notice  of  its  being  extremely  common.  Every  Court 
of  justice  has  had  occasion  to  consider  these  brewers'  covenants,  and 
must  be  taken  to  be  cognizant  of  the  distinction  between  what  are 
called  free  public-houses  and  brewers'  public-houses  which  are  sub- 
ject to  this  very  covenant.  We  should  be  introducing  very  great 
uncertainty  and  confusion  into  a  very  large  and  important  trade  if 
wo  wore  now  to  suggest  any  doubt  as  to  the  validity  of  a  covenant 
so  extremely  common  as  this  is.  I  think  there  is  no  ground  for 
(1)  1  P.  Wins.  181.  (2)  Law  Rep.  1  Ch.  463. 
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L.JJ.  the  distinction  which  has  been  contended  for,  viz.  that  snch  a 
.  1809        covenant  might  be  good  in  a  lease  for  21,  50,  or  100  years,  but  is 

"^^  not  gqod  if  entered  into  as  part  of  a  transaction  where  the  fee 
••         simple  of  a  property  is  conveyed.  .  I  think,  therefore,  that  none  of 

the  objections  taken  to  the  covenant  can  be  sustained,  especially  at 

the  present  stage  of  this  cause.  At  some  fatnre  period  of  this 
cause,  upon  a  motion,  as  in  the  case  of  HSU  v.  Ch)S(l),  or  at  the 
hearing  of  the  cause,  circumstances  may  be  shewn  which  render 
it  improper  for  the  Court  to  interfere — ^it  may  be  shewn  either 
>  that  the  Plaintiff  hais  placed  himself  in  such  a  situation  that  he 
ought  not  to  be  allowed  to  exercise  his  right,  or  that  the  Defen- 
dant had  not  notice  of  the  covenant  when  he  purchased  the  pro- 
perty, and  then  possibly  HUU  v.  Orcll  may  have  some  application, 
though,  in  my  opinion,  it  is  very  di£Scult  to  reconcile  that  case 
with  Lundey  v.  Waffner(2),  which  has  been  repeatedly  followed,  and 
if  Hilb  V.  OrcU  is  to  stand  with  that  case  at  all  it  can  only  be  upon 
its  particular  circumstances.  What  we  have  to  deal  with  here  is 
the  general  abstract  question — ^whether  a  person  purchasing  with 
notice  of  such  a  covenant  as  this  is  to  be  bound  by  it,  and  upon 
that  I  can  only  say  that  I  entirely  agree  with  the  conclusion  at 
which  the  learned  Vice-Chancellor  has  arrived,  and  I  think  this 
appeal  must  be  dismissed  with  costs. 

Sm  G.  M.  GiPFARD,  L.  J. : — 

The  appeal  in  this  case  is  from  an  order  overruling  a  demurrer^ 
and  therefore  the  whole  question  to  be  decided  is,  whether  upon 
the  statements  in  the  bill  the  Plaintiff  is  entitled  to  any  relief.  One 
thing  at  least  is  certain,  viz.,  that  if  the  Plaintiff  cannot  sustain  a 
bill  in  this  Court  he  is  without  remedy  altogether,  it  being  plain 
that  this  is  a  covenant  which  does  not  run  with  the  land. 

Then  with  respect  to  the  allegations  in  the  bill,  the  transaction 
is  a  simple  one,  it  is  a  sale  by  the  Plaintiff  of  land,  and  when  he 
sold  that  land  he  stipulated  for  a  particular  covenant.  The  bill 
states  that  the  Plaintiff  was  at  the  date  of  the  sale,  and  has  been, 
and  still  is,  a  brewer,  carrying  on  a  particular  business  at  a  parti- 
cular place  in  Brightony  and  it  states  that  the  Defendant  had  notice 

(1)  2  Ph.  60.  (2)  1  D.  M.  &  a.  604. 
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of  the  coyenant  in  question,  and  then  it  states  this,  which  is  very  L.  Jj. 
material,  in  the  14th  paragraph  of  the  bill,  that  '^  the  Plaintiff  in  igfi9 
exercise  of  his  exclusiye  right  has  always  been,  and  now  is,  ready  ^^tt 
and  willing,  and  previously  to  the  institation  of  this  suit  has  _  ^• 
offered  to  the  Defendant  to  supply  to  the  orders  from  time  to  time  of  •»— 
the  Defendant^  for  consumption  in  the  said  Duke  of  Edinburgh  beer- 
house, ale,  beer,  and  porter,  all  of  good  quality,  in  requisite  quan- 
tities, and  at  market,  or  fair  and  reasonable  prices,  as  specified  in 
the  same  offer ;"  and  the  terms  of  the  covenant  are,  that  '^  (Jha/rle9 
Catty  his  heirs  and  assigns,  shall  have  the  exclusive  right  of  sup- 
plying all  ale,  beer,  and  porter  which  may  be  consumed  in  every 
house  or  other  building  which  may  be  erected  on  any  other  part 
of  the  said  piece  of  land,  and  which  shall  be  opened  or  used  as 
an  inn,  public-house,  or  beershop.**  Mr.  CaU  himself  is  Plain- 
tiff, therefore  we  have  nothing  to  do  with  what  the  state  of  things 
might  be  if  he  had  assigned  the  deed,  or  had  died,  we  have  simply 
the  question  between  Mr.  Catty  the  vendor,  and  this  gentleman,  who 
purchased  the  property  with  notice  of  the  covenant  in  question. 
Now,  with  reference  to  that  covenant  it  was  said  that  the  case  was 
like  CoUins  v.  Plumb  (1),  which  it  certainly  is  not  In  the  case  of 
Collins  V.  Plumb,  the  covenant  was  not  to  seU  ^^  to  the  injury  of  the 
Plaintiff,"  so  that  the  covenantors  might  sell  water  as  long  as  they 
did  not  injure  the  Plaintiff,  and,  therefore,  on  each  occasion,  as  Lord 
Hldon  said,  it  would  have  been  necessary  to  try  the  question 
whether  the  sale  was  to  the  injury  of  the  Plaintiff  or  not,  but 
nothing  of  that  description  would  be  necessary  here.  We  must 
assume  the  14th  paragraph  of  the  bill  to  be  true,  and  therefore  it 
must  be  taken  as  admitted  that  there  has  been  no  breach  of  any 
kind  on  the  part  of  the  Plaintiff. 

Then  it  is  said  that  this  covenant  is  uncertain,  which  it  dearly  is 
not.  Nothing  can  well  be  more  certain  than  that  a  man  is  to  have 
the  exclusive  right  of  supplying  a  particular  public-house  with  ale, 
beer,  and  porter.  And  again,  it  has  been  held  in  the  case  of  Holmes 
V.  Badem  Counties  Bailway  Company  (2),  that  a  grant  of  an  ex- 
clusive right  of  this  description  contained  in  a  covenant  is  equiva- 
lent to  a  negative  covenant.  That  being  so,  it  brings  the  case  in 
principle  completely  within  the  cases  which  have  been  decided  on 

(1)  16  Ves.  454.  (2)  3  K.  &  J.  676. 
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L.  JJ.      negative  coyenauts,  the  cases  of  Bolfe  y.  Bclfe  (1),  and  Lumley  y. 

1869       y.  Waffner  (2).    With  respect  to  HUh  y.  OrdU  (3),  that  case,  as 

Catt       ^^  ^id  by  Lord  8t.  Leonards,  in  his  judgment  in  LunUetf  y. 
ToDBLB       Wagner,  was  decided  according  to  its  particular  circumstances. 

——  Unless  it  is  to  be  taken  as  laying  down  that  the  Court  is  to  refuse 
to  act  on  a  negatiye  coyenant  wherever  there  is  a  oorrelative  obli- 
gation which  it  cannot  enforce,  it  does  not  apply ;  if  it  is  taken  as 
going  that  length,  it  is  contrary  to  Lumley  v.  Wagner ,  and  must 
be  considered  as  overruled. 

Lastly,  with  respect  to  this  covenant  being  invalid  by  reason  of 
its  being  in  restraint  of  trade,  it  does  not  go  beyond  the  ordinary 
brewer's  covenant,  except  in  this  particular,  viz.,  that  the  ordi- 
nary brewer's  covenant  is  generally  between  lessor  and  lessee,  or 
mortgagor  and  mortgagee,  whereas  the  present  covenant  is  between 
the  vendor  and  purchaser  of  the  fee.  This  difference  does  not 
make  the  covenant  void. 

Upon  all  these  grounds  I  am  of  opinion  that  the  demurrer  was 
properly  overruled  in  the  Court  below,  that  there  is  no  ground  for 
this  appeal,  and  that  it  must  be  dismissed  with  costs. 

i:    Solicitors  :  Messrs.  Senior,  Attree,  &  Johnson;  Mi.H.  Smith. 


L.JJ.  In  re  SMITH,  KNIGHT,  &  CO. 

^^  E»  parU  GIBSON. 

If(w28,29; 
J^ne  1.  Debtor  and  Oreditar— Novation  qf  Debt. 

8.  A  K.  gave  to  G.  promisaoiy  notes  to  secure  moneys  advanced  by  him 
to  tHem  to  enable  them  to  carry  on  the  works  of  a  railway  for  which  they 
were  contractors.  The  notes  were  payable  at  fiye  years  from  the  completion 
of  the  railway.  The  moneys  advanced  were  carried  to  the  credit  of  S.  A  K. 
in  their  banking  account  with  G.  &  Co^  in  which  firm  G.  was  a  partner. 
The  promissory  notes  were  none  of  them  given  until  after  8.  A  K.  had  made 
oyer  their  business  to  a  company,  though  some  of  the  advances  were  made 
before.  At  the  time  when  the  notes  were  giyen,  G.  stated  by  letter  that  he 
looked  to  8.AK.,  and  knew  nothing  of  the  company  in  the  matter.    The  ' 
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company  had  the  benefit  of  the  advances.    More  than  a  year  afterwards  G.       l.  JJ. 
applied  to  the  company  for  a  year's  interest,  which  the  company  paid,  and  at 
the  same  time  setlt  to  (7.  <ft  Co.  a  cheque  by  8,  &  K,  for  the  whole  sum 


remaining  to  their  credit,  directing  G,  &  Co,  to  place  it  to  the  credit  of  the         Tn  re 

company :—  Kotgota'  Co 

Edd  (reyersing  the  decision  of  the  Master  of  the  Bolls),  that,  having  regard      _     *  ^ 
to  G.'s  express  repudiation  of  the  company  as  his  debtors,  the  subsequent      GuSok. 
circumstances  were  not  enough  to  make  them  such,  and  that  he  had  no  right         -^— 
of  proof  against  the  estate  of  the  company  when  wound  up. 

IHTS  was  an  appeal  by  the  liquidators  of  Smith,  Eniffhi,  &  Co,, 
Limited,  from  a  decision  of  the  Master  of  the  Bolls,  allowing  the 
Bespondent,  G,  8.  CHbsan,  as  a  creditor  of  the  company  for 
£5781  Ids.  due  on  certain  promissory  notes. 

Smith  &  Knight  were  contractors  for  making  the  Saffron  Walden 
BaUway.  Oibson,  who  was  chairman  of  the  railway  company,  and 
was  also  a  partner  in  the  banking  firm  of  CHhson  &  Co.,  agreed  in 
February,  18649  to  make  advances  to  Smith  &  Knight  to  enable 
them  to  complete  the  works.  These  advances  were  to  be  secured 
by  a  deposit  of  shares  in  the  above  railway  and  by  promissory 
notes.  He  accordingly  advanced  them  various  sums,  which  were 
carried  to  their  credit  in  an  account  opened  by  them  with  Qtbson 
&  Co.  The  first  advance  was  made  on  the  2nd  of  April,  1864,  and 
on  the  9th  of  November,  1864,  the  advances  amounted  to  £5150, 
after  which  no  further  advances  were  made.  For  securing  these 
sums  Smith  <t  Knight  gave  six  promissory  notes  dated  as  follows : 
April  1,  1864,  for  £1500;  July  9,  1864,  for  £750;  August  18, 
1864,  for  £750;  September  16,  1864,  for  £850;  October  7, 1864, 
for  £800 ;  and  November  9, 1864,  for  £500.  The  sum  secured  by 
each  note  was  made  payable  five  years  after  the  opening  of  the 
railway,  with  interest  in  the  meantime  at  £5  per  cent,  per  annum. 
None  of  these  notes  were  made  before  August,  1864,  though  they 
bore  the  above-mentioned  dates. 

On  the  8th  of  April,  1864,  the  company  called  SmOh,  Knight, 
dt  Co.,  Limited,  was  formed  for  purchasing  the  business  of  Smith 
dt  Knight.  The  terms  on  which  the  business  was  to  be  made  over 
were  embodied  in  a  deed  dated  the  25th  of  April,  1864,  by  which 
Smith  dt  Knight  agreed  to  sell  the  leasehold  premises  occupied  by 
them,  and  the  goodwill  of  their  business,  and  the  benefit  of  all 
contracts  entered  into  by  them  (including,  by  name,  the  Saffron 
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L.  JJ.  Walden  Contract),  to  the  company  for  £230,000,  to  be  paid  as 
1809  therein  mentioned.  The  company  were  to  indemnify  BrnUh  d 
jn  re  Knight  from  all  claims  under  the  contracts  in  respect  of  matteis 
Knrarft  Go.  ^^^4^61^^  ^  ^®  ^^  ^^  April,  1864,  and  Smith  dt  Knight  were  to 
JBk  paru  be  entitled  to  all  moneys  payable  for  works  done  before  that  day. 
^^'      Knight  was  to  be  the  managing  director  for  seven  years. 

On  the  12th  of  Augost,  1864,  long  after  the  company  had  com- 
menced business,  none  of  the  promissory  notes  having  yet  beea 
given,  Gibson  wrote  to  Smith  the  following  letter: — 

^  In  reference  to  the  notes  for  the  advances  made,  I  suppose 
they  will  be  drawn  jointly  and  severally  in  the  names  of  SmUh  it 
Knight,  not  by  the  company,  as  our  arrangement  was  with  you  as 
individuals,  and  we  know  nothing  of  the  company  in  the  transac- 
tion. They  should  be  made  payable  five  years  after  date,  or  on 
demand,  with  an  indorsement  stating  that  they  are  not  to  be  called 
for  before  the  expiration  of  the  five  years.  The  first  should  be 
dated  April  1,  and  the  next  July  1.  There  is  also  a  third  now 
required,  as  I  see  you  have  drawn  for  a  further  sum.  They  can 
be  as  well  drawn  at  your  office,  and  sent  down  signed.  I  am  glad 
to  hear  that  you  are  going  to  push  forward  the  works,  as  it  is  very 
desirable  to  take  advantage  of  the  summer  months." 

The  notes  were  accordingly  given  in  the  name  of  Smith  d 
Knight,  and,  as  has  been  stated,  the  advances  secured  by  them 
were  carried  to  the  credit  of  Smith  dt  KnighL  The  cheques  drawn 
upon  this  account  were  all  drawn  in  the  name  of  Smith  dt  Knight^ 
and  by  the  end  of  1864  the  balance  was  reduced  to  £195  120.  Id. 
Interest  on  the  loan  was  not  entered  in  this  account  It  appeared 
that  the  moneys  were  applied  for  the  works  of  the  Saffron  Waldm 
BaUway. 

In  November,  1865,  Oibson  or  his  firm  applied  by  a  letter  (which 
was  not  produced)  for  payment  of  interest  then  amounting  to 
£306  158.  lid.  On  the  10th  of  November  a  reply  was  sent  to  OUaon 
on  behalf  of  the  company,  merely  asking  how  the  amount  of 
£305  Us.  8d.  for  interest  was  made  up.  Oibson  dt  Co.,  on  the 
2l8t  of  November,  answered  as  follows :' — 

**  In  reply  to  your  letter  addressed  to  our  O.  S.  CUbson,  who  is 
from  home,  we  beg  to  say  that  the  interest  due  to  the  Ist  of 
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October,  1865,  is  £306  15a.  lid.,  and  not  £305  lla.  8d.    The      L.  JJ. 

interest  is  calculated  at  £5  per  cent.,  and  income  tax  deducted.       1869; 

A  remittance  for  the  amount  will  oblige."  in  n 

Smith, 

On  the  26th  of  January,  1866,  the  secretary  of  the  company  ^™™'*^ 
sent  to  CUbson  &  Co.  the  following  letter : —  ^Moir!^ 

"  I  am  instructed  to  inform  you  that  a  cheque  will  be  signed  by       """ 
the  directors  at  their  next  jBnance  meeting  on  the  14th  [proximo 
for  the  interest  dae,  when  the  same  shall  be  at  once  forwarded  to 
you.'* 

On  the  22nd  of  February,  1866,  the  secretary  of  the  company 
sent  to  Qibson  &  Co.  a  cheque  for  the  interest,  and  also  a  cheque 
drawn  by  Smith  d  Knight  for  £195  12s.  7(Z.,  the  balance  remain- 
ing to  their  credit  The  cheques  were  enclosed  in  the  following 
letter  from  the  secretary : — 

*' Inclosed  I  hand  you  cheque  for  £306  15s.  lid.,  being  amount 
due  for  interest  in  connection  with  the  loan  on  Saffron  Walden 
shares.  I  also  inclose  a  cheque  for  £195  12s.  Id.,  which  please 
place  to  the  credit  of  an  account  to  be  opened  in  the  name  of  this 
company,  cancelling  the  account  with  Messrs.  Smith  d  Knight.^ 

The  balance  of  £195  12s.  Id.  was  accordingly  carried  to  the 
credit  of  the  company  in  a  new  account  opened  in  their  name,  and 
the  account  of  Smith  d:  Knight  with  CUbson  d  Co.  was  closed. 

No  further  payment  of  interest  was  made,  and  on  the  30th  of 
November,  1866,  a  resolution  was  passed  for  winding  up  the  com- 
pany voluntarily,  and  on  the  18th  of  December,  1866,  a  super- 
vision order  was  made. 

In  the  above  state  of  circumstances  the  Master  of  the  Bolls 
decided  that  Oibson  had  adopted  the  company  as  his  debtors,  and 
was  entitled  to  prove  under  the  winding-up  (1). 

(1)  1869.  April  27.  Lobd  Bomillt,  debtors  of  Qtbtonf  and  that  he  had 

M.B.,  after  stating  the  facts  of  the  case  nothing  to  do  with  the  company,  whom 

4own  to  August,  1864^  indusiYe,  con-  he  entirely  repudiated  as  his  debtors, 

tinned : —  Did  what  took  place  subsequently  noake 

The  question  is,  whether,  after  this,  them  his  debtors?    For  that  purpose  it 

CHb§on  adopted  the  company  as  his  is  necessary  to  refer  to  the  correspond- 

debtors.    It  is  quite  clear  that  up  to  ence: — [His  Lordship  read  the  letters 

'this  time  Smith  &  Knight  were  the  of  the  10th  of  November,  1865,  the 
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L.  JJ  Sir  B.  Bagffdllay,  Q.C.,  and  Mr.  Westlake^  for  the  liquidators  m 

1869       support  of  the  appeal  motion : — 

In  T€  There  was  no  release  of  the  old  debtors  here,  and  without  that 

Kkigbt,  &  Go.  fti^  undertaking  by  the  new  firm  to  pay  the  debt  is  a  nudum  pactum : 
Liversidffe  v.  Broadhent  (1) ;  Be  Commercial  Bank  Corporation  of 
India  a/nd  the  East  (2).  There  was,  however,  here  no  undertaking 
by  the  company  with  CUbson  to  pay ;  they  paid  him  as  agents  for 
Smith  db  Kniffht. 

Mr.  Jessd,  Q.C.,  and  Mr.  Chiity,  for  CUbson : — 

Where  the  business  of  a  trading  concern  is  taken  to  by  a  new 
firm,  and  a  creditor  of  the  old  firm  applies  to  the  new  firm  for 
payment  and  his  claim  is  admitted,  that  is  sufficient  to  make  the 
new  firm  his  debtors.  In  the  case  of  the  CommerciaJ  Bank  Cor- 
poration of  India  and  the  East  the  present  Lord  Chancellor  says, 
that  if  the  creditor  had  known  of  the  arrangement  between  the 
two  firms  there  would  have  been  a  novatio  debiti.    That  Oibson  has 


2l8t  of  November,  1865,  the  26th  of 
January,  1866,  and  the  22nd  of  Febru- 
ary, 1866.]  This  last  letter  is  very 
precise.  The  company  tells  CHbwn  dt 
Co^  whatever  might  have  been  the 
case  before,  to  alter  the  account,  .and 
open  the  account  with  the  company. 
In  answer  to  that  letter  Gibsofi  A  Co^ 
say :  *'  We  beg  to  acknowledge  the  re- 
ceipt of  your  cheque  for  £306  15s.  lid. 
in  discharge  of  the  interest  due  on 
our  loan  to  the  SOth  of  September, 
1865.  We  have  placed  the  cheque  for 
£105 12s.  7d.,  the  balance  of  the  account 
of  Bmiih  dk  Knight^  to  the  account  of 
the  company  as  requested."  It  appears, 
accordingly,  from  a  copy  of  the  account 
in  GihtotCt  books,  which  was  admitted 
in  evidence,  that  the  account  with 
Smith  d)  Knight  was  closed  on  the 
28rd  of  February,  1866,  and  that  an 
account  was  opened  with  Smithy  Knighty 
&  Co,  on  the  27th  of  February,  1866. 
The  company  was  not  wound  up  until 
the  November  following;  that  is  to 


say,  eight  or  nine  montbs  afterwards. 
I  am  of  opinion  that  Oibton  &  Co,  thus 
adopted  the  company  as  their  debtors. 
It  is  useless  tp  go  into  the  cases,  be- 
cause it  is  admitted  that  very  small 
circumstances  are  sufficient  to  establish 
such  adoption.  I  do  not  think  that  the 
acceptance  of  interest  alone  would  have 
been  sufficient  after  the  repudiatioQ 
contained  in  the  letter  of  the  12th  of 
August;  but  when  Oibson  d-  Co,  are 
told  to  close  the  account  of  Smith  dt 
Knight,  and  open  another  with  the 
company,  and  carry  the  balance  to  the 
account  of  the  company,  and  they  do 
so,  it  is  impossible  after  that  to  say 
that  the  company  was  not  their  debtor, 
and  that,  therefore,  they  are  not  en- 
titled to  prove  against  the  compsny. 
I  think  they  gave  up  Smith  dk  Knight^ 
and  adopted  the  company  as  their 
debtors,  and  that  the  claim,  therefore, 
must  be  admitted. 

(1)  4  H.  &  N.  603. 

(2)  16  W.  K.  958. 
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retained  the  promissory  notes  is  not  decisive  against  his  claim.  ii.JJ. 

For  it  is  not  necessary  that  the  old  debtors  should  be  released.  1S69 

Slight  circumstances  are  sufficient  to  shew  an  adoption  of  the  new  j»  re 

firm  as  debtors:  Ex  parte  Williams  (1);  JSb  jfarte  Jackson  (2);  khiq^aCo. 

Winter  v.  Innes  (3);  Bolfe  v.  Flower  (4);  Ex  parte  Clowes  (5) ;  Ezparu 

EaH  V.  Alexander  (6) ;  Ex  parte  Peele  (7) ;  Lindley  on  Partner-  ^^' 
ship  (8). 

Mr.  Wesllake,  in  reply : — 

Eeceipt  of  interest  is  a  trifling  matter  when  the  principal  was 
not  payable,  and  is  not  sufficient  to  prevail  against  the  repudiation 
of  the  12th  of  August,  1864.  There  was  no  consideration  for  the 
company  giving  their  liability  in  addition  to  that  of  Smiih  & 
Knight. 

Sib  C.  J.  Sblwvn,  L. J. : — 

In  the  case  of  the  Commercial  Bank  Corporation  of  India  and  the 
East  (9)  I  believe  it  was  not  the  intention  of  the  Lord  Chancellor, 
as  it  certainly  was  not  mine,  to  lay  down  any  rule  in  opposition  to 
any  of  the  authorities  which  were  cited  to  the  Court.  On  the  con- 
trary, the  Lord  Chancellor  referred  to  the  case  of  B,dfe  v.  Flower 
as  being  a  case  which  was  put  on  a  very  sound  foundation.  I  also 
accepted  that  case  as  a  test  by  which  the  evidence  might  be  tried, 
and  I  also  referred  to  the  observations  of  Vice-Chancellor  Wigram 
in  the  case  of  Benson  v.  Hadfidd  (10),  shewing  that  the  time 
which  has  elapsed,  and  other  circumstances,  may  be  most  material, 
and  that  entirely  concurs  with  the  substance  of  Lord  Oottenham^s 
judgment  in  Winter  v.  Innes.  Several  authorities  have  been 
cited  in  order  to  shew  that  in  an  ordinary  case  slight  circum- 
stances may  be  sufficient  to  prove  the  acceptance  of  a  new  firm  as 
debtors.  But  that  rule  can  only  apply  where  those  sUght  circum- 
stances are  not  controlled  by  any  express  agreement  or  declara- 
tion. In  applying  those  observations  to  the  present  case,  and  taking 

(1)  Buck.  18.  (6)  2  M.  &  W.  484. 

(2)  1  Vcs.  181.  (7)  6  Ve8.  602. 

.    (3)  4  My.  &  Cr.  101.  (8)  Pages  440-454. 

(4;  Law  Rep.  1  P.  C.  27.  (9)  16  W.  R.  968. 

(5)  2  Bro.  C.  C.  695.  (10)  4  Hare,  82. 
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L.  JJ.  the  test  which  is  supplied  by  BAft  v.  "Ploweff  (1),  I  will  assume 
1869  in  fayoor  of  the  fiespondents  that  the  company  took  over  all  tiie 
j„  ^  assets  and  became  subject  to  all  the  liabilities  of  the  preyioas  finn* 
Kn^&Ck)  ^^  ftppecus  that  Mr.  Gibson  was  an  original  shareholder  in  that 
jEg.  parte  company,  and  the  company  appears  from  its  memorandum  to  haye 
Qt^os,  \)^Qji  formed  haying  for  one  of  its  objects  to  cany*  into  effect  an 
agreement  for  the  transfer  by  Smith  &  Knight  of  their  budnesBy 
goodwill,  and  plant,  including  the  lease  held  by  them  of  the  pre- 
mises in  GHreai  Qeorge  Street^  and  to  execute  the  contracts  com- 
prised in  the  agreement.  It  appears  that  among  the  directors 
appointed  were  Mr.  Smith  and  Mr.  Knight,  and  that  Mr.  Knight  was, 
by  the  articles  of  association,  to  be  the  managing  director.  It  is 
obyious  that  CKbson  being  a  shareholder  in  the  company  must  be 
taken  to  haye  had  not  only  constructiye  but  actual  knowledge  of 
that  transaction,  which  was  the  yery  foundation  of  the  company, 
and  the  letter  of  the  12th  of  August,  1864,  shews  that  at  and 
before  that  date  his  attention  had  been  pointedly  called  to  the  dis- 
tinction between  Smith  dk  Knight  as  indiyiduals  and  the  new  com- 
pany which  had  been  formed.  He  then,  on  the  12th  of  August^ 
1864,  that  is,  four  months  after  the  company  had  been  formed  and 
after  he  had  become  a  shareholder,  writes  to  Mr.  Smith,  one  of  the 
two  persons  who  had  transferred  their  business  to  the  company, 
this  letter : — [His  Lordship  read  the  letter  of  the  12th  of  August, 
1864.]  This  is  a  letter  written  some  considerable  time  after  the 
original  agreement  for  the  loan  had  been  made,  at  a  less  but  still 
at  a  considerable  time  after  the  formation  of  the  company,  and  it 
plainly  refers  to  the  distinction  existing  between  the  former  part- 
nership of  two,  and  the  company.  It  is  written  with  a  full  know- 
ledge that  all  the  business  of  the  two  had  been  transferred  to, 
and  was  being  carried  on  by,  the  company.  But,  notwithstand- 
ing that,  it  contains  the  express  declaration,  ^we  know  nothing 
of  the  company  in  the  transaction."  There  is  no  denial  of  that 
by  the  other  parties  to  the  original  contract  In  pursuance  of 
that  original  contract,  as  enforced  and  explained  by  this  letter,  the 
promissory  notes  are  giyen,  not  in  the  name  of  the  company,  or  with 
any  reference  to  the  company,  but  in  the  names  of  Smith  dk  Knight, 
and  those  notes  so  giyen  are  retained  from  that  .time  down  to  the 
(1)  Law  Eep.  1  P.  C.  27. 
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present  in  the  custody  of  Mr.  Gibson.    I  admit  that,  notwithstand-       L.  JJ. 
ing  oU  that»  it  was  competent  to  the  parties  to  enter  into  a  new        1869 
agreement  and  arrangement.    But  I  cannot  admit  that,  after  such       ^^ 
a  declaration  as  that,  slight  circumstances  would  be  suflScient  to  kw^*™^oo 
prove  an  entirely  different  arrangement.    If  this  letter  had  been     Expatru 
written  before  the  company  was  formed,  if  it  had  been  written  at     ^^^^' 
an  earlier  period,  different  considerations  might  have  arisen.    But 
having  regard  to  the  circumstances  which  had  occurred  before 
the  date  of  this  letter,  and  having  regard  to  the  position  in  which 
the  parties  stood  at  the  time  when  the  letter  was  written,  and  to 
the  maimer  in  which  it  was  acted  upon  by  both  parties,  I  think 
very  strong  circumstances  would  be  required  to  prove  that  an 
arrangement  so  entirely  the  opposite  of  the  original  one  was  subse- 
quently come  to.    It  is  stated  that  the  case  need  not  be  carried  as 
far  as  that>  and  perhaps  in  that  respect  the  Bespondents  may  be 
considered  to  have  weight  in  their  argument    They  say  we  do  not 
insist  upon  the  release  of  the  obligation  on  the  part  of  the  two 
original  parties  to  the  contract,  but  we  say  there  was  an  agreement 
by  which  the  company  became  liable.     The  only  circumstances, 
however,  from  which  that  can  be  inferred  are,  first,  a  demand 
which  was  made  for  Interest ;  secondly,  the  payment  of  the  inte- 
rest ;  and  thirdly,  the  transfer  of  the  account  which  was  made  in 
the  books  of  the  company,  though  very  slight  reliance  has  been 
placed  upon  that. 

Firsts  with  respect  to  the  demand  for  interest,  it  must  be  re- 
membered that  the  promissory  notes  were  not  yet  due.  One 
instalment  of  interest  did  become  due,  and  the  original  letter  de- 
manding payment  of  that  instalment  has  not  been  produced.  On 
the  one  side  it  may  be  said  that  in  the  absence  of  any  evidence 
it  may  be  presumed  that  Mr.  Oibson  would  continue  of  the  same 
mind  he  was  in  on  the  12th  of  August^  when  he  said  he  would  have 
nothing  to  do  with  the  company,  and  that  he  made  the  application 
for  interest  as  to  the  agent  of  the  persons  whom  he  treated  as  his 
debtors.  On  the  other  hand,  it  is  justly  said  that  the  letter  having 
been  written  by  Mr.  Oibion  to  Mr.  Smith,  it  is  rather  for  the  com- 
pany than  for  Mr.  Oibson  to  produce  that  letter.  No  doubt  it  does 
appear  that  the  letter  was  answered  by  the  officers  of  the  company, 
and  the  subsequent  correspondence  is  with  the  company.    There- 
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L.  JJ«      fore  there  is  weight  in  that  obserration.    One  of  the  subsequent 
1869,       letters  may  be  considered  as  an  expression  of  a  hope  on  the  part  of 
j^       Mr.  Oitwm  that  the  interest  would  be  paid,  that  is  a  letter  which 
KwioHT^  Ca  ^^  addressed  to  the  company,  and  in  pursuance  of  that  the  company 
Ez  poftB     pay  ^6  interests    Without  deciding  that,  under  ordinary  drcum- 
Qwos.      stances,  that  demand  (if  it  be  a  dememd)  and  that  payment  of 
interest,  would  be  suEScient>  I  think  we  must  look  at  that  pay- 
ment of  interest  and  that  letter  with  the  light  derived  from  the 
letter  of  the  12th  of  August^  1864.    1  think  that  Mr.  Oibson  having 
told  the  company  distinctly  that  he  did  not  know  them  at  all  in  the 
transaction,  cannot  be  said  to  have  assumed  a  different  position  as 
between  himself  and  them,  merely  because  the  letter  written  by  him 
was  answered  by  the  ofScer  of  the  company  in  a  letter  containing  an 
allusion  to,  and  a  promise  to  pay  the  interest,  and  because  Oibe&n 
acquiesced  in  that,  wrote  a  letter  referring  to  that  interest,  and  i^e- 
ceived  the  interest  from  the  company.    I  think  this  is  very  properly 
described  as  a  slight  circumstance,  and,  in  my  judgment,  entirely 
insufiScient  to  outweigh  the  other  matters  to  which  I  have  referred. 
What  took  place  afterwards  with  respect  to  the  accounts,  is  a 
circumstance  upon  which  no  great  reliance  can  be  placed.    It 
appears  that  there  was  an  account  in  the  books  of  the  bank  with 
Smith  dt  Knight.    The  interest  did  not  enter  into  that  account  at 
all  on  one  side  or  the  other,  and  the  explanation  given  is,  that  it 
was  considered  a  separate  transaction  of  Mr.  CUbson'^  That  account 
shewed  a  balance  of  £195  128.  Id.,  for  which  a  cheque  was  drawn, 
and  a  new  account  having  been  opened  with  Smiih,  Knight  &  Go^ 
Limited,  the  £195  12&  7d.  was  carried  to  the  credit  of  that  account 
That  is  a  transaction  even  more  slight,  I  think,  than  the  other,  and 
one  which  may  be  safely  disregarded  in  the  consideration  of  the 
present  case.    Therefore,  the  conclusion  at  which,  with  great  re- 
spect to  his  Lordship  the  Master  of  the  Bolls,  I  arrive  is,  that, 
being  bound,  as  we  are,  sitting  in  the  position  of  a  jury,  to  decide 
upon  these  facts,  there  being  certain  fEU^ts  which  appear  to  me  to 
be  clear  and  distinct,  and  on  the  other  side  certain  matters  which 
are  in  themselves  equivocal,  I  cannot  hesitate  to  say  that,  in  my 
judgment,  the  plain  and  distinct  declaration  contained  in  the  letter 
of  the  12th  of  August,  1864,  has  not  been  qualified  by  any  of  the 
subsequent  transactions ;  I  think,  therefore,  that  the  order  which 
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has  been  made  by  the  Master  of  the  Bolls  must  be  reversed.    I      L.  JJ. 

think  the  official  liquidator,  who  has  succeeded  in  this  matter,  should        1869 

have  his  costs  here,  and  in  the  Court  below,  out  of  the  estate ;  but       "^^ 

Mr.  CHbsan  will  not  have  any  costs,  or  be  called  upon  to  pay  any,  ^^^^^  q^ 

either  here  or  in  the  Court  below.  ^  p^i^ 

Gibson. 

Sir  G.  M.  Giffabd,  L.J. : — 

In  cases  of  this  description  there  is 'no  difficulty  whatever  about 
the  law.  In  each  instance  the  matter  is  a  matter  of  fact,  and  in 
this  case  the  real  question  is,  whether  there  was  or  was  not  a  con- 
tract between  Mr.  Gibson  and  the  limited  company  that  the  limited 
company  should  pay  Mr.  CHbson  this  debt  Of  course  to  a  con- 
tract both  persons  must  be  parties,  and  both  parties  must  assent. 
As  regards  the  cases  which  have  been  cited,  there  is  no  doubt 
whatever  that  if  you  have  an  old  firm,  and  either  a  new  partner  is 
taken  into  it,  or  a  new  firm  constituted,  and  the  assets  are  taken 
over  by  that  new  firm,  and  the  customer  knowing  all  those  cir- 
cumstances, afterwards  goes  on  and  deals  with  the  new  firm,  you 
infer  from  slight  circumstances  an  assent  on  his  part  to  accept 
the  new  firm  as  his  debtors.  That  is  not  a  doctrine  that  I  dis- 
pute, nor  do  I  dispute  anything  said  by  the  present  Lord  Chan- 
cellor in  In  re  Cammereial  Bank  Corporation  of  India  and  ihe 
East  (1).  No  doubt  all  his  Lordship  intended  to  say  was,  that  the 
facts  there  did  not  come  up  to  what  was  requisite  in  order  to  con- 
stitute Mr.  Jones  a  creditor  of  the  new  firm,  that  two  things  at  least 
were  necessary,  knowledge  of  the  arrangement  between  the  old  and 
new  fijrms,  and  assent  on  the  part  of  Mr.  Jones.  Now  here  it  is 
admitted  that  there  is  nothing  in  the  sense  of  novation  proper.  It 
could  not)  in  fact,  be  argued  that  the  right  to  go  against  Smith  it 
Knight  individually  had  been  given  up.  Therefore  we  start  with 
that.  Then  we  have  the  company  formed  in  April  and  May,  and 
the  transaction  in  question  completed  in  the  month  of  August,  The 
transaction  is  an  agreement  for  a  loan  not  to  be  called  in  for  five 
years,  a  loan  to  Smiih  it  Knight.  The  agreement  was  that  promissory 
notes  should  be  taken  from  them  in  respect  of  that  loan,  and  those 
promissory  notes  were  taken  from  Smith  it  Knight.  Besides  that,  a 
letter  was  written  by  Mr.  Gibson  to  Mr.  Smithy  in  which  he  says,  ^  In 

(1)  16  W.  R.  968. 
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L.  JJ.      reference  to  the;  notes  for  the  advances  made,  I  suppose  they  will  be 
1869        drawn  jointly  and  severally  in  the  names  of  Smiih  &  KnigM,  not  by 
jn  f^       the  company,  as  our  arrangement  was  with  yon  as  individaals,  and 
KuiGOT^Oo.  ^®  faiow  nothing  of  the  company  in  the  transaction."  There  can  be 
Ex  patie     nothing,  I  think,  more  explicit  than  that,  and  this  being  the  origin 
^^'      of  the  transaction,  the  knowledge  of  the  arrangement  between 
Smith  A  Knight  and  the  company  does  not  appear  to  me  to  be 
material,  unless  you  can  make  out  that  there  was  some  intention 
to  vary  the  original  agreement.    Then  what  happens  afterwards? 
The  advances  are  made  to  Smith  dtKnighty  and  placed  in  the  bank 
in  which  Gibson  was  a  partner  to  the  credit  of  Smith  &  Knighi, 
One  payment  of  interest  is  made,  and  that  by  the  limited  company. 
The  application  for  the  payment  of  that  interest  was  made  to  the 
limited  company.    Nothing  more  than  that  happened  up  to  the 
time  of  the  winding-up,  except  the  transfer  of  the  balance,  which  I 
will  mention  presently.    The  Master  of  the  Bolls  says,  that  at  the 
outset  of  the  transaction  it  was  not  intended  that  the  limited  com- 
pany should  be  liable.    He  says,  further,  that  he  did  not  consider 
that  the  mere  payment  of  interest  would  render  the  limited  company 
liable.    He  seems  to  have  based  his  judgment  upon  the  fact  of  the 
£195 128.  Id.  being  transferred  from  the  account  o{  Smith  dt  Knighi 
with  the  bank  in  which  Mr.  Oibson  was  a  partner,  into  the  account 
of  SmitJiy  Knighi  &  Co.,  Limited.  But  when  you  come  to  investigate 
the  transaction,  it  amounts  to  nothing  more  than  this : — Smith  & 
Knighi  drew  a  cheque  upon  their  banking  account     That  cheque 
is  accompanied  by  a  letter  from  the  limited  company,  in  which  they 
ask  that  that  sum  should  be  transferred  to  the  account  of  the  limited 
company,  and  that  the  account  of  Smith  &  Knight  should  be  closed. 
That  was  the  whole  of  the  transaction,  and  in  argument  it  was  ad- 
mitted, very  properly,  that  that  could  not  alter  the  liability.    There 
is,  after  every  fact  is  known,  a  distinct  arrangement  in  which  the 
liability  of  the  company  is  altogether  repudiated.   There  is  nothing 
but  an  application  for  interest,  and  interest  paid  by  the  limited  com- 
pany carrying  on  the  business  of  Smith  &  Knighi,  carrying  on  that 
business  in  the  very  offices  of  Smith  &  Knight,  and  bein^  in  point 
of  fact,  the  very  persons  to  whom  Smith  &  Knight  would  refer  anyone 
for  the  payment  of  interest   I  cannot  infer,  nor  do  I  think  any  jury 
could,  from  the  mere  payment  of  interest^  infer  either  an  offer  on 
the  part  of  the  company  to  give  further  security  to  Mr.  Oibson,  and 
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gtOl  less  any  agreement  by  Mr.  Oibson  to  accept  that  further  seen-  L.  Jj. 

lity.    The  whole  matter  comes  to  this,  that  as  between  Mr.  Oibson  1869 

and  the  limited  company  there  was  no  contract,  and  there  being  no  jf^ 
contract  there  can  be  no  proof  by  him  against  the  company.            k»^*""aoo 

Solicitors :  Messrs.  Ashurri,  Morris,  dk  Co. ;  Messrs.  Aldridge  dt  qJ^J^ 

2%am.  — ' 


JUM  11. 


HOFFMANN  v.  POSTILL.  L.JJ. 

1869 
Interrogatories  by  Defendant — Patent  Suit — Exceptions — Practice, 

In  answering  interrogatories  filed  by  a  Defendant  for  tlie  examination  of 
the  Plaintiff,  the  general  rule  applies  that  he  who  is  bound  to  answer  must 
answer  fully. 

Interrogatories  for  the  examination  of  a  Plaintiff  are  on  a  different  footing 
from  those  for  the  examination  of  a  Defendant  in  this  lespect,  that  a  Plaintiff 
is  not  entitled  to  discovery  of  the  Defendant's  case,  but  a  Defendant  may  ask 
any  questions  tending  to  destroy  the  Plaintiff's  claim. 

In  determining  whether  a  question  is  one  of  fact,  and,  therefore,  to  be 
answered,  it  makes  no  difference  that  it  is  asked  with  reference  to  a  written 
doonment. 

A  Defendant  in  a  suit  for  infringement  of  a  patent^  in  order  to  prove  that 
there  was  no  novelty  in  the  Plaintiff^s  patent,  interrogated  the  Plaintiff  as  to 
the  inventions  described  in  the  specifications  of  previous  patents^  and  asked 
him  to  shew  in  what  respect  they  differed  from  his.  The  Plaintiff  declined 
to  answer  these  interrogatories  on  the  ground  that  the  questions  were  not 
qnestions  of  fact,  and  that  they  related  to  the  Plaintiff's  case ;  the  Defendant 
excepted  to  the  answer,  and  the  exceptions  were  allowed. 

A  Plaintiff  in  a  patent  suit  was  required  by  interrogatories  to  set  out  a 
correspondence  between  himself  and  a  third  party,  and  also  to  state  the  par- 
ticulars of  the  infringement  of  his  patent  on  which  he  relied.  He  refused  to 
answer  these  questions  on  the  ground  that  the  Defendant  might  obtain  an 
cider  in  Chambers  to  inspect  the  correspondence ;  and  that  he  had  sufficiently 
set  out  the  particulars  of  the  infringement  in  his  bill. 

Eeld^  that  these  answers  were  sufficient 

Questions  respecting  proceedings  in  a  foreign  Court  relating  to  infringements 
of  the  Plaintiff's  patent^  lield  to  be  immaterial. 

The  order  of  James^  V.C.,  varied. 

An  exception  bad  in  part  is  not  necessarily  to  be  overruled. 

Bigginson  v.  Blockley  (1)  disapproved  of. 

XHI8  was  an  appeal  from  an  order  of  yice-Chancellor  James 
OYermling  certain  exceptions  to  the  answers  of  the  Plaintiffs  to 
interrogatories  exhibited  by  the  Defendant. 

(1)  1  Jur.  (N.8.)  1104. 
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L.  JJ.  The  bill  was  filed  by  Frederick  Edward  Hoffmann  and  others, 

1869        the  owners  of  a  patent  which  was  granted  to  Alfred  Vincent  Newton 

HowMAiw    on  the  22nd  of  December,  1859,  for  "  An  improved  constmction  of 

kilns  and  ovens  for  burning  bricks,  tiles,  limestone,  and  other 

substances.*' 

The  Plaintiffs  had  also  taken  out  a  fresh  patent  on  the  24th  of 
June,  1864,  for  "Improvements  in  kilns  or  ovens  for  burning 
bricks,  tiles,  pottery-ware,  limestone,  cement,  and  other  sub- 
stances." 

The  Defendant,  Francis  PostiU,  was  a  brick  manufacturer  at 
Scarborouffhy  and  had  erected  a  brick  kiln  in  the  neighbourhood  of 
that  town,  in  which,  as  the  Plaintiffs  alleged,  he  had  adopted  some 
of  the  improvements  patented  by  the  Plaintiff?,  thereby  infringing 
their  patent.  The  Plaintiffs  accordingly  filed  the  present  bill 
against  him,  praying  that  he  might  be  restrained  from  using  the 
improvements  patented  by  the  Plaintiffs,  and  might  account  to 
them  for  all  profits  made  by  burning  any  substances  in  any  kiln  in 
which  those  improvements  were  used. 

The  25th  and  six  following  paragraphs  of  the  bill  contained 
a  full  description  of  the  construction  of  the  Defendant's  kiln, 
pointing  out  the  particulars  in  which  it  infringed  the  Plaintiffi' 
patent 

The  Defendant  having  answered  the  bill,  filed  a  concise  state- 
ment and  interrogatories  for  the  examination  of  the  Plaintiffi.  In 
the  concise  statement  he  alleged  that  his  kiln  was  constructed 
upon  the  principle  of  a  patent  taken  out  by  Mr.  T.  M.  OiAome, 
and  was  no  infringement  of  the  Plaintiffs'  patent ;  that  the  alleged 
improvements  patented  by  the  Plaintiffs  were  not  new ;  and  that 
they  were  not  distinctly  explained  in  the  specifications. 

The  interrogatories  filed  were  very  voluminous,  the  object  of  those 
respecting  which  the  principal  argument  arose  being  to  obtain 
admissions  by  the  Plaintiffs  that  their  improvements  were  substan* 
tially  identical  with  improvements  which  had  been  described  in  the 
specifications  of  previous  patents  taken  out  by  other  persons. 

In  the  Ist  interrogatory  they  were  asked  whether  in  the  year 
1841  one  Joseph  Oibbs  did  not  obtain  letters  patent  for  an  inven- 
tion described  as  ''A  new  combination  of  materials  for  making 
bricks,  tiles,  pottery,  and  other  useful  articles,  and  a  machine  or 
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machinery  for  making  the  same,  and  also  a  new  mode  or  process       L.  JJ. 
of  burning  the  same,  which  machine  or  machinery  and  mode  or        1869 
process  of  burning  are  also  applicable  to  the  making  and  burning   HomcANir 
of  other  descriptions  of  bricks,  tiles,  and  pottery,"    The  Plaintiffs     p  * 
were  then  interrogated  as  to  the  details  of  the  improvements        - — 
described  in  CUbbs*  specification,  with  a  view  to  shew  that  his  pro- 
cess was  substantially  the  same  as  theirs ;  and  were  required  to 
point  out  the  difference  between  his  improvements  and  those  which 
were  comprised  in  the  Plainti&'  patent. 

In  several  subsequent  interrogatories  the  Plaintiffs  were  asked 
similar  questions  respecting  patents  taken  out  by  other  persons 
previously  to  those  under  which  the  Plaintiffs  claimed. 

Extracts  from  these  interrogatories,  shewing  the  form  of  the 
questions  asked,  are  given  in  the  judgment  of  the  Lord  Justice 

In  the  11th  interrogatory  the  Plaintiffs  were  questioned  respect- 
ing proceedings  taken  by  them  in  the  Kingdom  of  Saxony  against 
persons  infringing  their  patent  in  that  country,  in  which  the  Plain- 
tiffs were  alleged  to  have  been  unsuccessful 

In  the  12th  interrogatory  the  Plaintiffs  were  required  to  set 
forth  a  correspondence  between  them  and  Mr.  T.  JUT.  Gisbome,  re- 
specting the  patent  granted  to  il  F.  Newton. 

In  the  14th  the  Plaintiffs  were  required  to  set  forth  full  and 
descriptive  particulars  of  the  alleged  infringements  of  which  they 
complained. 

The  Plaintiffs  put  in  an  answer  to  these  interrogatories.  They 
admitted  the  granting  of  the  patents  to  the  persons  mentioned  in 
the  interrogatories,  but  denied  in  each  case  that  the  improvements 
were  substantially  the  same  as  those  included  in  their  own  patents ; 
and  as  to  the  rest  of  the  inquiries  in  each  case  they  objected  to 
answer  them  in  the  following  terms :  "  We  are  advised  that  the 
remainder  of  the  discovery  sought  by  this  interrogatory  relates 
exclusively  to  our  case  against  the  Defendant  in  this  suit,  or 
relates  to  matters  of  law,  and  that  the  Defendant  is  not  entitled  to 
any  discovery  from  us  in  this  our  answer  respecting  the  same,  and 
we  submit  to  the  judgment  of  this  Honourable  Court  that  we  are 
not  bound  further  to  answer  this  interrogatory." 

They  objected  to  answer  the   11th  interrogatory  on  similar 

Vol.  IV.  3  i  1 
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L.  JJ.      groondsy  and  also  becaoso  '^  it  was  irrelevant  to  the  matters  in 
ises       question  in  the  present  suit" 
HomcAKN        With  respect  to  the  correspondence  asked  for  in  the  12th  inter- 
PomLL.     i^ogatory,  they  submitted  that  the  discoverj  sought  for  might  more 

conveniently  be  obtained  by  means  of  an  application  in  Chambers 

upon  the  a£Sdavit  of  the  Plaintiflb,  and,  therefore,  to  avoid  expense, 
declined  to  answer  the  interrogatory. 

As  to  the  particulars  sought  for  by  the  14th  interrogatory,  they 
said  that  ''the  particulars  of  the  said  infringements  are  fully  and, 
as  we  submit^  sufficiently  set  forth  in  the  original  and  amended 
bill  filed  in  this  cause.'* 

The  Defendant  filed  twelve  exceptions  to  this  answer. 
The  important  exceptions  were  the  first  six,  which  related  to 
the  answers  to  the  interrogatories  as  to  the  previous  patents ;  the 
7th,  which  related  to  the  answers  to  the  11th  interrogatory  as  to 
the  proceedings  in  Saxony ;  the  9th,  which  related  to  the  answer 
to  the  12th  interrogatory,  as  to  the  correspondence  between  the 
'  Flaintifis  and  Mr.  Oubome ;  and  the  12th,  which  related  to  the 
answer  to  the  14th  interrogatory,  respecting  the  particulars  of 
alleged  infringements. 

The  Yice-Chancellor  overruled  all  the  exceptions,  and  the  De- 
fendant  appealed  &om  his  decision. 

Mr.  Webster,  0.0.,  Mr.  Kay,  Q.C.,  Mr.  Swanstan,  Q.C.,  and  Mr. 
Beetham,  for  the  Defendant : — 

The  interrogatories  may  appear  voluminous,  but  if  £Eurly 
answered  they  will  save  expense,  because  the  examination  of 
witnesses  will  be  in  great  measure  saved.  This  applies  to  the 
interrogatories  respecting  the  acts  of  infiingement  and  the  corre- 
spondence. The  defence  made  by  the  Defendants  to  the  Plaintifis' 
charges  is,  that  there  is  no  novelty  in  the  Plaintifis'  patent^  and 
the  Defendant  is  entitled  to  prove  this  by  the  Plaintiffs'  own 
admissions :  Benard  v.  Levinstein  (I).  The  Plaintiffs  object  to 
answer,  on  the  ground  that  the  questions  relate,  not  to  matters  of 
fact,  but  to  what  appears  on  the  specifications ;  but  the  nature 
and  effect  of  previous  inventions,  and  the  difference  between  the 
Plaintiffs'  processes  and  those  described  in  the  specifications  are 
(1)  11  L.  T.  (N.S.)  79. 
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matters  of  fact  to  which  the  PlaintifiEs  must  pledge  their  oath,  L.  JJ. 
•although  for  explanation  it  ia  necessary  to  refer  to  the  written  1869 
documents :  ESI  v.  Euana  (1 ).  Homlnr 

V, 

The  counsel  for  the  Plaintiffs  were  not  called  upon  with  respect     ^Q"""" 
to  the  7th  and  9th  exceptions. 

Mr.  Chrove,  Q.C.,  Mr.  Aston,  and  Mr.  LaiMon,  for  the  Plaintiffs : — 

If  a  Plaintiff  in  a  patent  suit  is  to  be  obliged  to  answer  interro- 
gatories of  this  nature,  the  time  occupied  in  such  suits,  and  the 
consequent  expense,  will  be  enormously  increased.  With  respect 
to  the  interrogatories  in  the  present  case  as  to  the  previous  patents, 
we  contend,  in  the  first  place,  that  the  Defendant  has  no  right  to 
ask  for  discovery  irom  us  as  to  the  previous  use  of  the  invention, 
for  the  purpose  of  impeaching  our  title :  Daw  v.  Eley  (2).  That 
case  is  identical  with  ours,  except  that  the  interrogatories  were 
exhibited  by  the  Plaintiff  instead  of  by  the  Defendant.  Secondly, 
the  Defendant  calls  on  us  to  answer  as  to  matters  which  are  not 
matters  of  fact^  but  inferences  from  documents.  It  is  the  province 
of  the  Court  to  put  a  construction  upon  the  specifications,  and  to 
draw  conclusions  from  them :  Neibon  v.  Hatford  (3).  The  docn* 
ments  in  this  case  are  not  even  in  evidence.  The  Defendant  says, 
in  effect,  *'  If  I  put  in  evidence  these  specifications,  what  is  your 
answer  to  them  ?  How  do  you  distinguish  the  inventions  described 
in  them  from  yours  ?" 

The  exceptions  are  also  wrong  in  point  of  form,  for  they  include 
parts  of  the  interrogatories  which  we  have  answered ;  and  if 
the  answer  is  suflScient  as  to  some  of  the  questions  included  in 
an  exception,  the  exception  must  be  overruled:  Bigginaon  v. 
Bloeldey  (4). 

Mr.  WAdetj  in  reply. 

Sir  C.  J.  Selwyn,  LJ.:— 

I  trust  that  our  decision  in  this  case  will  not  be  productive  of 
such  disastrous  results  with  respect  to  the  expense  of  patent  suits 

(1)  31 L.  J.  (Ch.)  457 ;  4  D.  P.  &  J.         (2)  2  H.  &  M.  726. 
588.  (3)  1  Webfit,  Pat.  Oa.  881,  370.       , 

(4)  1  Jur.  (N.S.)  1104. 
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L.  JJ.      as  those  which  have  been  anticipated  by  Mr.  Grave  in  his  argument, 

1869        because  I  think  that  the  protection,  and  the  only  protection,  which 

HoFTHAKK   the  Court  can  successfully  extend  to  a  suitor  in  cases  like  this,  is 

PoBTii.        ^y  *  careful  and  diligent  exercise,  by  the  Judge,  at  the  hearing  of 

the  cause,  of  the  power  which  is  vested  in  him  of  dealing  with  the 

costs  of  these  proceedings.  Our  decision  in  this  case  will  leave  it 
entirely  within  the  power  of  the  learned  Vice-Chancellor  to  order 
that  all  the  costs  occasioned  by  these  interrogatories,  the  answer, 
the  exceptions,  the  hearing  of  the  exceptions  before  him,  and  the 
hearing  of  this  appeal,  shall  be  dealt  with  as  he  in  his  discretioiL 
shall  think  fit ;  and  if  it  shall  appear  that  the  power  which  the 
Court,  for  the  purpose  of  justice  and  discovery,  gives  to  the  parties 
to  administer  interrogatories  to  each  other  has  been  abused,  I  have 
no  doubt  the  learned  Vioe-Chancellor  will  take  care  that  justice 
shall  be  done,  and  will  make  the  party  who  is  to  blame  pay  all  the 
costs  of  the  improper  exercise  of  this  power. 

On  the  other  hand  it  must  be  borne  in  mind  that  it  is  almost 
impossible  for  the  Court,  at  this  stage  of  the  proceedings,  to  deter- 
mine what  propositions  will  be  material  to  the  case  of  one  or  other 
of  the  parties.  A  certain  latitude  must  always  be  allowed  in  seek- 
ing discovery,  and,  accordingly,  we  have  examined  these  exceptions 
with  reference  to  the  general  rule  that  the  person  who  is  bound  to 
answer  must  answer  fully. 

With  respect  to  many  of  the  interrogatories,  and,  1  think,  even 
many  of  the  exceptions,  in  this  case,  it  appears  to  me  perfectly 
obvious  that  they  never  could  produce  any  good  result  to  the 
Defendant^  by  whom  they  are  filed.  Take,  for  instance,  the  7th 
exception,  which  relates  to  certain  legal  proceedings  which  have 
taken  place  in  a  foreign  country.  It  seems  to  me  preposterous  to 
suppose  that  the  Plaiutifis  ought  to  be  called  upon  to  answer,  or 
that  their  answering  that  question  could  be  any  benefit  to  any  one. 
I  think  that  exception  must  clearly  be  overruled. 

So,  also,  with  respect  to  the  9th  exception,  which  requires  them 
to  set  forth  at  full  length  certcdn  correspondence.  The  forms  of 
the  Court  do  not  require  Plaintiffs  to  do  anything  of  the  kind.  I 
think,  therefore  that  exception  must  be  overruled. 

With  respect  to  the  10th  exception,  assuming  that  the  Defen- 
dant had  a  right  to  ask  the  Plaintiffs  to  set  forth  "  the  full  and 
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descriptive  particulars  of  the  alleged  infringement  or  infringe-       UJJ. 
ments  of  the  said  letters  patent,"  upon  which  it  is  unnecessary  to       1S69 
express  any  opinion,  I  think  that  that  has  been  completely  answered   hopfmakh 
by  the  19th  paragraph  of  the  answer,  where  the  Plaintiffs  say :     p  *• 
"  The  particulars  of  the  infringements  are  fully  and,  as  we  submit,        — ■ 
sufficiently  set  forth  in  the  original  and  amended  bills  filed  in  this 
cause."    They  tbere  adopt,  in  substance,  and  upon  oath  repeat  the 
particulars  of  the  infringement  as  they  are  stated  in  the  amended 
bill.    I  think  that  is  a  sufficient  answer,  and  therefore  the  10th 
exception  must  be  overruled. 

But  with  respect  to  the  others,  I  think  the  fallacy  of  the  argu- 
ment which  has  been  addressed  to  us  is  apparent,  because  it 
depends  mainly  upon  these  two  propositions.  First,  that  wherever 
•there  is  a  question  relating  to  a  matter  of  fact,  and  that  question 
is  so  stated  as  to  refer  to  any  of  the  subject  matters  of  a  specifica- 
tion or  other  written  document,  there  the  Plaintiffs  are  not  bound 
to  answer,  or  in  other  words,  that  it  ceases  to  be  a  question  of  fact 
because  it  refers  to  a  written  document.  I  think  that  is  erroneous, 
and  that  the  question  is  not  the  less  one  of  fact  because,  in  mention- 
ing the  subject  matter  of  the  question,  the  person  administering  the 
interrogatory  refers  to  the  specification,  or  some  written  document. 
The  second  proposition  consists  in  this,  and  it  is  continually  re- 
peated in  this  answer,  namely,  that  the  discovery  sought  relates 
exclusively  to  the  case  made  by  the  Plaintiffs  against  the  Defen- 
dant in  this  suit.  If  it  could  be  shewn  that  it  was  not  material  to 
the  case  of  the  Defendant,  then,  of  course,  tliat  would  be  a  good 
objection  to  the  interrogatory ;  but,  in  truth,  in  a  case  of  this  de- 
scription the  case  of  the  Defendant  is,  that  the  Plaintiffs'  patent  is 
invalid,  and  everything  that  is  material  to  shew  that,  is  part  of  the 
Defendant's  case,  and  he  is  entitled  to  discovery  as  to  all  the 
matters  of  fact  which  are  or  may  be  material  to  his  case. 

Applying  those  observations  to  these  exceptions,  taking,  for  in- 
stance, one  of  the  questions  referred  to  in  the  1st  exception,  namely, 
''Are  not  these  sliding  doors  colourable  variations  of,  or  a  mechanical 
equivalent  for,  the  divisions  or  walls  with  openings  between  each. 
compartment  in  the  kiln?'  it  may  be  perfectly  true  that  those 
diding  doors  are  referred  to  or  mentioned  in  some  specification  or 
-other  written  document,  but  it  is  not  the  less  a  question  of  fact. 
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L.  JJ.       It  iSy  in  mj  judgment^  a  question  of  fact  whether  they  are  me- 
1869        chanical  eqtUYalents  for  the  other  contriyance  which  is  there  men- 
HomuLiiK   tioned.    That  being  so^  I  think  the  Defendant  was  entitled  to  an 
V*         answer  to  that  question. 
—  So,  also,  with  respect  to  the  3rd  exception,  on  which  considerable 

reliance  was  placed.  The  question,  it  is  true,  is  mixed  up  with 
other  inquiries,  but  there  is  a  separate  and  distinct  question :  ''Is 
not  the  said  William  Basfard  the  inyentor  of  the  process  of  sap- 
plying  fuel  fix>m  the  top  or  roof  of  the  kilns?'  If  I  were  asked 
as  to  my  belief  whether  the  answer  to  that  question  will  ultimately 
turn  out  to  be  of  any  advantage  whatever  to  the  Defendant^  I  should 
be  bound  to  answer  in  the  negative.  My  belief  is  that  it  will  not, 
but  if  I  am  asked  as  a  matter  of  equity  wheliher  that  is  a  question 
of  fact  which  the  Plaintifis  are  bound  to  answer,  I  am  equally 
bound  to  say  that  it  is. 

It  is  unnecessary  to  go  through  all  these  exceptions  at  length, 
for  they  all  depend  on  the  same  principla  I  will  only  take  one 
other  as  an  instance,  namely,  the  5th  interrogatory,  ''Is  there  not, 
therefore,  in  this  arrangement  a  continual  reciprocal  action  of  the 
kilns  or  oven  ?  Is  there  not  a  costless,  gradual  warming  of  the 
materials  to  be  burnt,  &c  P'*  It  is  quit«  true  that  the  word  "  there- 
fore," as  used  in  that  sentence,  does  connect  the  question  with  what 
is  mentioned  in  the  specification;  but  it  js,  nevertheless,  a  question 
of  fact,  and  a  question  which,  in  my  judgment,  the  Plaintiift  are 
bound  to  answer.  I  think,  therefore,  this  exception  must  be 
allowed,  as  well  as  all  the  others  which  depend  upon  the  same 
principle. 

The  order,  therefore,  of  this  Court  will  be,  that  the  Vice-Chan- 
cellor's  order  be  discharged,  except  so  &r  as  it  overrules  the  7th, 
9th,  and  10th  exceptions,  and  that  all  the  exceptions  will  be 
allowed  except  the  7th,  9th,  and  10th ;  but  we  shall  reserve  all 
the  costs  of  the  exceptions  before  the  Vice-Chancellor,  and  the 
costs  of  this  hearing,  to  be  dealt  with  by  the  Yice-ChanceUor  as  he 
shall  think  fit  at  the  hearing  of  the  cause. 

Sib  G.  M.  Gipfabd,  L.  J. : — 

I  quite  agree  with  the  Vice-Chancellor  in  this  case  to  the  extent 
of  overruling  the  7th,  9th,  and  10th  exceptions ;  the  7th  ezoep- 
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tion  beoanse  it  refers  to  proceedings  whicli,  to  my  mind,  in  them-  L.  jj. 

sdres  are  qtiite  irrelevant ;  the  9th,  becanse  it  asks  that  the  corre-  1869 

spondence  shall  be  set  forth  in  terms;  and  the  lOth,  because  the  Homijnr 

particulars  have  been  already  set  forth  by  the  Plaintiffs^  pobSll 

But  with  respect  to  the  other  exceptions,  I  cannot  accede  to  — -. 
the  principle  which  was  laid  down  by  Vice-chancellor  Kinderdey 
in  Hiffffinson  v.  Blockle9/{l),  that  because  an  exception  is  bad  in 

part,  therefore  it  is  bad  in  the  whole.    I  think  the  exceptions  as  X     ^     ^ 

to  the  other  interrogatories  must  be  allowed,  because  there  are  (y^^^^ 

some  parts  of  them,  unquestionably,  which  deal  with  matters  of  ,/^S^ 

fact,  and  with  matters  of  fact  which  are  material  to  the  Defendant's  7^'^^ 

As  regards  the  case  of  Daw  v.  Mey  (2),  it  must  be  always  ^_jl__:^_ 
remembered  that  that  was  the  case  of  a  Plaintiff  exhibiting  inter- 
rogatories to  a  Defendant,  and  it  was  there  held  that  the  Plaintiff 
could  not  call  on  the  Defendant  to  set  forth  the  particulars  of  his 
defence.  But  when  you  come  to  the  case  of  a  Defendant  asking 
questions  of  a  Plaintiff,  it  is  a  very  different  thing.  It  is  the 
Defendant's  business  to  destroy  the  Plaintiff's  case,  and  there 
the  Defendant  has  a  right  to  ask  all  questions  which  are  fairly 
calculated  to  shew  that  the  patent  is  not  a  good  patent,  or  that 
what  he  alleges  to  be  an  infringement  is  not  an  infringement. 

Again,  with  reference  to  a  great  majority  of  the  arguments 
which  have  been  urged  in  this  case,  it  is  enough  to  say  that  it  is 
almost  impossible  where  you  have  antecedent  publications  in  a 
book,  or  antecedent  patents  which  are  alleged  to  destroy  the  novelty 
of  the  succeeding  patent,  whether  it  be  in  examining  the  parties  by 
interrogatories,  or  in  examining  witnesses,  to  avoid  the  necessity 
of  referring  to  those  documents,  and  asking  a  variety  of  questions 
respecting  them,  some  of  which  are  more  proper  for  the  Court; 
but  many  of  which  are  absolutely  essential  in  order  to  enable  the 
Court  to  come  to  a  proper  conclusion  as  to  the  legal  effect  of  the 
different  specifications. 

Under  these  circumstances,  therefore,  I  think  that  the  order 
which  we  now  make,  leaving  the  costs  in  the  hands  of  the  Vice- 
Chancellor,  wiU  do  justice  between  the  parties.    At  the  same  time, 

(1)  1  Jur.  (N.S.)  1104.  (2)  2  H.  &  M.  725. 
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L.  JJ.      I  caimot  part  with  these  interrogatories  without  saying  that  they 
1869       are  needlessly  long,  needlessly  yezatious^  and  in  a  form  which  I 
HolI^Kx   hope  never  to  see  again. 

PoOTiLL.         Solicitor  for  the  Plaintiffs :  Mr.  /.  H.  Johnson. 
Solicitor  for  the  Defendant:  Mr.  J.  G.  Waugh. 


L.  JJ,  In  re  LONDON  AND  NORTHERN  INSURANCOB 

18C9  CORPORATION. 

Ajpril  24.  STACK  AND  WORTH'S  CASE, 

Vontrtbutorif — Companies — Agrtemenifor  Amalgamation  void — Director. 

By  the  articles  of  assooiation  of  a  company  the  directors  were  to  be  elected 
hy  the  shareholders,  and  power  was  given  to  purchase  the  business  of  iny 
other  company.  Power  was  also  given  by  any  extraordiDary  meeting  of  the 
company  to  amalgamate  with  any  other  company.  An  agreement  w«b 
made  for  the  amalgamation  of  this  company  with  another  company  on  the 
terms  that  the  second-named  company  should  sell  their  assets  to  the  first- 
named  company ;  that  the  directors  of  the  amalgamated  board  should  con- 
sist of  the  present  five  directors  of  the  purchasing  company,  and  of  seven  of 
the  directors  of  the  selling  company.  This  agreement  was  acted  upon,  bat 
was  never  confirmed  by  an  extraordinary  meeting  of  the  purchasing  com- 
pany:— 

Bcld  (affirming  the  decision  of  cTames,  Y .C),  that  this  agreement  was  void, 
and  that  two  of  the  directors  of  the  selling  company,  who  had  been  allotted 
shares  in  the  purchasing  company  in  exchange  for  shares  in  the  selling  com- 
pany and  had  acted  as  directors  of  the  amalgamated  company,  were  not  liable 
to  be  put  on  the  list  of  contributories  to  the  purchasing  company. 

X  HIS  was  an  appeal  from  an  order  of  the  yice-Chancellor  James, 
directing  the  list  of  contributories  to  the  London  and  Northern 
Insurance  Corporation^  to  be  Yaried  by  omitting  the  names  of 
Colonel  Staee  and  Mr.  Worth. 

The  London  and  Northern  Insurance  Corporation  was  a  company 
carrying  on  business  under  articles  of  association  which  nominated 
directors  who  were  to  act  until  the  first  meeting  of  the  share- 
holders, and  contained  provisions  for  the  election  of  directors  by 
the  shareholders  after  the  first  meeting  had  been  held ;  the  articles 
also  contained  the  following  clauses : — 

78.  The  directors  may  also  at  any  time,  or  from  time  to  time, 
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take  over  or  purchase  the  whole  or  any  part  of  the  business  and  L.  JJ. 
Assets  of  any  other  company  or  society,  either  for  a  consideration  1869 
in  money  to  be  paid  or  received,  or  by  the  issue  of  shares.  ^^^^  j^j^ 

133.   If  at  any  time  it  shall  be  thought  expedient  that  the     ^^"^ 

Cconpantf  shall  be  dissolved  or  amalgamated  with  any  other  com-        

pany^  or  its  business,  estate,  and  effects  disposed  of  to  any  other 
company,  it  shall  be  lawful  for  an  extraordinary  meeting  to  declare 
that  such  dissolution  or  amalgamation  of  the  Company^  or  disposi- 
tion of  the  business,  estate,  and  effects  thereof,  shall  take,  and  the 
same  shall  take,  place  accordingly,  upon'such  terms  and  conditions 
iis  such  extraordinary  meeting  shall  determine  or  approve. 

In  1867  negotiations  were  entered  into  by  the  London  and 
Northern  Insurance  Corporation  for  the  purchase  or  amalgamation 
of  another  company,  called  the  Life,  Invedmenl,  Mortgage,  and 
Insurance  Company,  and  on  the  21st  of  August,  1867,  an  agree- 
ment was  made  between  the  two  companies  by  which  it  was  agreed 
that  from  and  after  the  15th  of  September,  1867,  the  companies 
should  be  amalgamated  and  form  one  under  the  style  and  title  of 
the  London  and  Northern  Insurance  Corporation,  and  under  and 
subject  to  the  terms  and  conditions  of  the  articles  of  association 
of  the  Oorporaiion  as  then  existing ;  and  that  for  the  furtherance 
and  carrying  out  of  the  aforesaid  amalgamation  the  Investment  Covn- 
pany  did  thereby  agree  to  sell,  transfer,  and  assign  unto  the  Cor- 
poration  all  their  books,  goods,  chattels,  premiums,  income,  invest- 
ments, bills,  loans,  and  all  and  every  book  debt,  agents*  balances, 
capital  in  arrear  and  owing,  and  other  assets,  for  and  in  considera- 
tion of,  and  subject  to,  the  terms  and  conditions  thereinafter  con- 
tained, and  the  Corporation  agreed  to  purchase  and  accept  a  transfer 
of  the  same  accordingly.  It  was  also  agreed  that  the  Corporation 
should  issue  shares  in  exchange  for  those  of  the  Investment  Com- 
pany in  manner  following :  tV  e.,  shares  fully  paid  up  and  without 
further  liability  of  £5  each  would  be  given  to  every  holder  of  fifty 
shares  or  upwards  in  the  Company  upon  which  £2  per  share  had 
been  paid,  for  the  amount  and  to  the  extent  only  of  his  existing 
interest  in  the  Company,  viz.,  at  the  rate  of  two  shares  of  £5  each 
in  the  Corporation  for  every  five  shares  in  the  Company  of  £2  each. 
It  was  also  provided — that  from  the  date  thereof  tho  London  and 
Northern  Corporation  should  become  answerable  for  all  claims  upon 
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L.  JJ.  policies  in  the  Investment  Company^  and  also  for  all  debts,  claims, 
1S69  annuities,  and  other  liabilities  of  the  Compcmy  ;  that  the  chaiiman 
Stactard  0^  ^^^  Corporation  should  continue  to  be  chairman  of  the  amalga- 
^0^^  mated  board,  and  that  the  deputy  chairman  be  chosen  from  the 
—  directors  of  the  Company,  should  they  desire  it;  that  the  directors 
of  the  amalgamated  board  should  consist  of  the  present  five  directors 
of  the  Corporation  and  of  seven  of  the  directors  of  the  Company 
to  be  selected  by  themselyes.  Compensation  was  provided  for  the 
manager  of  the  Company  (who  was  to  retire),  and  also  an  annuity 
for  his  life,  secured  on  the  joint  funds  of  the  amalgamated  com- 
pany. It  was  also  provided,  that  immediately  after  the  signing 
of  the  agreement  the  directors  of  the  Investment  Company  should 
take  the  necessary  steps,  as  provided  by  the  articles  of  association, 
for  duly  confirming  the  same ;  that  on  the  completion  of  the  amal- 
gamation a  meeting  of  the  shareholders  of  the  amalgamated  com- 
pany should  be  called  to  confirm  the  same ;  that  on  the  completion 
of  the  transfer  of  the  business  of  the  Company  to  the  Corporation 
and  the  discharge  of  its  liabilities,  the  same  should  be  dissolved,  and 
finally  wound  up  voluntarily  at  the  expense  of  the  Corporation, 
and,  finally,  that  in  the  event  of  the  directors  of  the  Company  not 
securing  the  necessary  consent  of  their  shareholders  the  agreement 
was  to  be  null  and  void,  and  of  none  effect  whatsoever,  and  the 
Corporation  thereby  agreed  to  release  them  from  all  the  provisions 
thereof 

This  agreement  was  confirmed  by  the  Investment  Company  but 
had  never  been  confirmed  by  an  extraordinary  meeting  of  the 
London  and  Northern  Corporation,  nor  was  it  registered  with  the 
Begistrar  of  Joint  Stock  Companies,  nor  did  it  appear  that  the 
meeting  of  the  shareholders  in  the  amalgamated  company  had 
been  called. 

On  the  12th  of  September,  1867,  Colonel  Stace  and  Mr.  Wofik, 
and  five  other  directors  of  the  Life  Investment  Company,  were  ap- 
pointed directors  of  the  London  and  Northern  Insurai^ee  Corpora- 
tion^ and  it  was  alleged  that  certificates  for  shares  in  that  Corporor 
tion  were  received  and  accepted  by  them  in  exchange  for  their 
shares  in  the  Investment  Company,  There  was  some  contradiction 
as  to  this  alleged  acceptance  of  shares,  but  it  appeared  that  both 
Colonel  Staee  and  Mr.  Worth  had  attended  meetings  of  the  Cor- 
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poraiian  and  had  signed  policies  and  taken  part  in  the  proceedings 
as  directors  between  the  15ih  of  September,  1867,  and  the  31st  of 
May,  1868. 

In  Jnne,  1868,  a  resolution  was  passed  for  voluntarily  winding 
up  the  Corparalian,  and  the  names  of  C!olonel  8taee  and  Mr.  Worth 
were  placed  on  the  list  of  contributories. 

In  consequence  of  the  omission  to  register  the  agreement  under 
which  Colonel  Stace  and  Mr.  Worth  took  their  shares,  they  would 
have  been  liable  to  pay  the  amount  in  full  under  30  &  31  Vict. 
c  131,  s.  25.  An  application  was  therefore  made  before  Vice-chan- 
cellor James  to  have  their  names  removed  from  the  list,  and  the 
Vice-Chancellor,  after  hearing  the  case  twice  argued  before  him, 
removed  their  names  accordingly  (1). 


L.JJ. 

18G9 


(1)  March  16, 1869. 
Sm  W.  M.  Jambs,  V.O.  :— 

I  had,  when  this  matter  was  hefore 
me  on  a  former  occasioD,  arrived  at  the 
ooncliiBion  that  I  oould  relieve  these 
gentlemen  from  what  would  oertainly 
have  been  a  very  hard  position  if,  by 
the  operation  of  a  recent  Act  (30  dk;  31 
Vict.  c.  131),  they  were  to  be  held 
liaUe  for  these  shares  and  were  com- 
pelled to  pay  up  the  whole  amount. 
But  I  afterwards  thought,  in  consider- 
ing the  matter,  that  I  had  not  suffi- 
ciently attended  to  the  effect  of  the  78th 
clause  of  the  articles  of  association  of 
the  London  and  Northern  Insurance 
Corporation.  It  occurred  to  me  that 
possibly  this  agreement  purporting  to 
be  an  agreement  between  the  Investment 
Company  on  the  one  side,  and  the  Zon- 
don  and  Northern  Corporation  on  the 
other  side,  might  be  sustained  on  the 
ground  that  the  amalgaiQation  had  been, 
in  fact,  confirmed  by  the  one  society, 
and  that  it  might  be  affirmed  as  a  pur- 
chase by  the  other.  But  when  I  come 
to  look  at  the  terms  of  the  agreement, 
it  seems  quite  clear  to  me  that  this  was 
never  intended  to  be,  and  never  was,  a 
purchase  merely,  or  a  purchase  in  fact 
under  clause  78.    It  was  intended  to 


Staob  ani> 
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be,  and  was  expressed  to  be^  anamalga* 
mation  of  the  two  companies,  and  the 
sale  and  purchase  was  only  part  of  that 
amalgamation,  and  part  of  the  ma- 
chioeiy  by  which,  in  fact,  the  two  com- 
panies were  to  be  constituted  into  one 
company — an  amalgamated  company 
with  an  amalgamated  board  of  directors. 
The  clause,  in  fiict,  which  refers  to  the 
sale  and  purchase  of  the  property,  is 
that  the  one  agrees  to  sell,  and  the  other 
agrees  to  purchase,  in  consideration  of, 
and  subject  to,  the  terms  and  conditions 
thereinafter  contained;  and  amongst 
those  terms  and  conditions  are  several 
which  are  far  beyond  the  scope  of  a 
mere  purchase  by  the  one  society  of  the 
other,  and  could  not  have  any  legal 
validity  unless  hf  an  amalgamation 
sanctioned  by  the  London  and  Northern 
Corporation,  It  is  only  necessary  to 
point  to  that  which  is  the  most  im- 
portant one  of  all,  I  think,  viz.,  that 
the  direction  of  the  amalgamated  board 
shall  oonsist  of  the  present  directors  of 
the  London  and  Northern  Corporation^ 
and  of  seven  of  the  directors  of  the 
Investment  Company ,  to  be  selected  by 
themselves :  that  is  to  say,  there  was 
to  be  an  entire  change  in  the  constitu- 
tion of  the  company,  a  thing  which 
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Mr.  Amphlett,  Q.C.,  and  Mr.  Higgins,  for  the  AppeHatit : — 
The  directors  of  the  original  iJmdon  and  Northern  Corpora- 
tion had  power,  under  Art.  78  of  their  articles  of  associatioD,  to 


was  quite  beyond  the  powers  of  the 
dii-ectors  to  stipulate  for.  That  clause 
seems  to  be  of  itself  sufficient  to  make 
this  agreement  void,  or  at  least  to  make 
it  what  it  really  was  in  fact,  a  provi- 
visional  agreement,  which  was  only  to 
take  effect  when  it  had  been  duly  con- 
^rrned.  There  is  another  important 
clause  in  this  agreement,  which  is,  that 
on  the  completion  of  the  amalgamation 
a  meeting  of  the  shareholders  of  the 
amalgamated  company  shall  bo  called 
to  confirm  the  same.  It  is  certainly 
not  very  easy  to  give  a  meaning  to  every 
word  of  that  clause,  because  it  is  diffi- 
'Gult  to  conceive  how  a  thing  completed 
could  afterwards  be  confirmed ;  but  it 
is  quite  obvious  that  it  was  intended 
that  this  agreement  should  be  in  some 
manner  confirmed  by  the  shareholders 
of  both  companies.  Therefore  it  was  a 
provisional  amalgamation,  subject  to — 
and,  in  fact,  it  could  not  be  otherwise 
than  subject  to  —  conGrmation  by  the 
shaieholdera  of  the  London  and  NortJiem 
Insurance  Corporation,  either  at  a  sepa- 
rate meeting  by  themselves,  or  at  that 
iuimlgamated  meeting  which  it  was  in- 
tended to  call.  The  agreement,  there- 
fore, was,  in  my  opinion,  absolutely 
void. 

It  is,  however,  contended  that,  not- 
withstanding the  agreement  itself  was 
ultra  vires  and  void,  yet  there  are  per- 
sonal acts,  or  things  personally  affecting 
these  two  gentlemen,  which  render  them 
atill  liable  as  shareholders  of  the  com- 
pany, notwithstanding  the  invalidity  of 
the  agreement.  First,  it  is  said  that 
there  was  an  exchange  of  shares,  that  is 
to  say,  that  tliey  sent  in  their  certi- 


ficates of  shares  (at  least,  one  of  them 
did),  and  obtiiined  certificates  of  shares 
in  exchange  for  them.  I  am  of  opinion 
that  there  was  no  authority  on  the  part 
of  the  directors  of  the  London  and 
Northern  Corjyoration,  or  any  person 
whatever,  to  make  that  exchange,  or  to 
give  them  these  shares  in  exchange  for 
those  which  they  were  giving  up.  It 
was  void,  therefore,  and  was  merely  the 
exchange  of  a  piece  of  paper,  which  had 
no  validity  whatever,  for  shares  which, 
in  truth,  they  were  really  not  getting 
rid  of  by  the  transaction. 

It  is  then  said  that  their  names 
appear  on  the  register  of  shareholden. 
When,  where,  by  whom,  or  under  what 
authority  their  names  were  inserted  in 
that  book  does  not  appear.  I  am  of 
opinion  that  no  one  ever  had  any  autho- 
rity whatever  to  make  out  that  list  of 
shareholders  which  was  intended  to  be 
a  list  of  shareholders  of  the  amalga- 
mated company,  and  that  the  transfer 
of  names  from  the  one  company  to  the 
list  of  the  other  was  as  inoperative  in 
point  of  law  as  if  some  one  had  got 
hold  of  the  book  and  transcribed  into  it 
the  names  of  the  members  of  the  House 
of  Lords  or  Commons.  Then  it  is  said 
that  these  gentlemen  sat  as  directors. 
There  is  not  the  slightest  pretence  for 
saying  that  they  ever  became  directors 
of  the  London  and  Northern  Corpora^ 
tion^  properly  so  called.  They  were 
provisionally,  under  the  agreement, 
directors  of  the  amalgamated  company, 
and  my  opinion  is,  that  they  never  sat 
otherwise  than  as  under  the  amalgama- 
tion, which  was  void,  and  as  members 
of  an  amalgamated  board  of  an  amalg»- 
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purchase  the  business  of  any  other  company,  or  to  amalgamate      L.  JJ. 
with  any  other  company,  and  to  make  all  necessary  arrange-       1869 
ments  for  that  purpose.    They  have  done  nothing  ^hich  was  Stack  aio^ 
beyond  their  powers.    LeviUCs  Case(l\  Imperial  Bank  of  China       ^^ 

V.  Bank  of  Hindustan  (2),  Clinch  v.  Financial  Corpo^'oiion  (3),        

and  Alainisier's  Case  (4),  all  fall  far  short  of  this.  It  is  necessary 
that,  if  a  sale  or  amalgamation  is  contemplated,  the  directoi-s 
should  have  absolute  power  to  make  all  the  necessary  arrange- 
ments; for  if  the  matter  was  brought  before  the  shareholders 
before  completion,  and  then  was  broken  off,  it  might  be  very 
injurious  to  the  company.  Even  if  the  directors  had  no  power, 
the  agreement  was  only  voidable,  and  not  void.  The  clause  as 
to  a  meeting  to  confirm  what  was  completed  is  absurd,  and  the 
Court  will  endeavour  to  give  a  reasonable  construction  to  the 
agreement,  which  would  be  that  the  details  as  to  compensation  to 
the  directors  and  secretary  were  to  be  settled  at  that  meeting.  At 
all  events,  these  gentlemen  were  directors  of  the  Company  before 
and  after  the  amalgamation,  and  have  held  themselves  out  to  the 
world  as  shareholders  in  the  amalgamated  company:  Oakes  v. 
Turquand  (5). 

Mr.  Kay,  Q.C.,  and  Mr.  BagshawCy  for  the  Bespondents,  were 
not  called  upon. 

SlB  C.  J.  Selwyk,  L.  J.,  after  stating  the  principal  provisions  of 
the  articles  of  association  of  the  London  and  Northern  Inewranee 
Corporation,  said  tliat  these  articles  vested  the  power  of  appointing 
the  directors,  after  the  first  set  of  directors  went  out  of  office,  in 


mated  company,  both  the  board  and  there  is  to  fix  these  gentlemen  ou  the 

company  having   only   a    provisional  list  of  shareholders.    My  former  deci- 

existenoe.    I  am  of  opinion,  therefore,  sion  was,  in  my  opinion,  right,  and  the 

that  that  is  also  utterly  void  and  utterly  names  of  these  gentlemen  must  be  rc- 

inoperativa    It  appears  to  me,  there-  moved  from  the  list,  with  costs  out  of 

fore,  that  this  was  a  void  agreement,  the  estate. 

with  a  void  acting  upon  it,  a  void  re-*  (1)  Law  Rep.  3  Ch.  36. 

cognition  and  a  void  ratification  by  the  (2)  Ibid.  6  £q.  QL\ 

acts  which  have  been  mentioned.    It  (3)  Ibid.  4  Ch.  117. 

comes  to  an  aggregate  of  nothings,  and  (4)  Ibid.  7  Eq.  273. 

that  aggregate  of  nothings  is  all  that  (5)  Ibid.  2  H.  L.  825. 
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L.  JJ.      the  shareholders,  and  gaye  no  power  whatever  to  the  direchvs  to 
1869        do  what  had  been  done  in  this  case,  and  to  give  the  other  com- 
Staob  and    panj,  in  fact,  the  power  of  appointing  a  majority  of  the  boarl 
^Q^^     The  result  of  the  agreement  of  the  21st  of  August,  1867,  was  that 
—        the  directors  of  the  London  and  Northern  Oorporaiton,  who  had  no 
power  to  take  away  the  management  of  the  company  from  their 
shareholders,  had,  by  this  amalgamation  or  purchase,  allowed  the 
goveming  body  to  be  so  constituted  that  the  majority  should  be 
nominees  of  the  Investment  Company.    This  was  clearly  ultra  mres 
as  to  the  directors  of  the  London  and  Northern  Corporaiion,  and  it 
was  not  a  collateral  arrangement,  but  of  the  very  substance  of  the 
agreement.     The  whole  agreement  was  beyond  the  powers  of,  at 
least,  one  of  the  parties  to  it,  and  consequently  it  was  wholly  void. 
In  fact,  the  parties  seemed  to  have  had  a  notion  that  this  agree- 
ment would  not  be  valid,  for  one  of  the  provisions  was  that  it 
should  be  confirmed  by  a  meeting  of  the  amalgamated  company, 
and  it  was.  clear  that  without  confirmation  the  agreement  was 
illegaL 

There  remained  the  question,  whether  there  had  been  any  sepa- 
rate and  independent  agreement  between  the  shareholders  and 
Colonel  8taee  and  Mr.  Worth  rendering  them  now  liable  as  con- 
tributories  of  the  Company.  Fully  paid-up  shares  were,  it  was 
said,  allotted  to  them  in  exchange  for  their  shares  in  the  Invest- 
ment Company,  and  their  names  were  entered  on  the  register  as 
holders  of  the  shares — ^all  which  acts  were  said  to  have  been  'done 
in  pursuance  of  this  agreement,  which  was  void.  It  was  also  ^said 
that  these  gentlemen  attended  several  meetings  of  the  amalga- 
mated company,  and  acted  as  directors  of  the  London  and  Northern 
Corporation,  and  in  that  capacity  signed  policies.  All  those  acts 
were,  however,  done  in  conformity  with,  and  in  pursuance  of,  this 
void  transaction ;  and  there  was  no  evidence  of  any  separate  agree- 
ment on  the  part  of  Colonel  Stace  and  Mr.  Worth.  No  doubt 
there  might  be  an  independent  agreement,  as  in  the  case  of  Clinch 
V.  Finaneiai  Corporation  (1),  which  might  render  them  b'able,  but 
there  was  no  evidence  of  it  herOi  The  case  of  OaJces  v.  Tur- 
quand  (2)  had  no  reference  to  this  case  if  the  Court  was  right  in 
holding  the  agreement  void,  for  it  could  not  be  said  that  these 
^     (1)  Law  Hep.  4  Ch.  117.  (2)  Law  Rep.  2  H.  L,  826. 


VOL.  IV.]  OHANCBBY  APPEALS.  689 

gentlemen  were  ever  in  a  position  in  which  they  could  have  en-  L.  JJ. 

forced  an  agreement  to  have  shares  as  against  the  Corporation.  1869 

It  was  therefore  clear  that  they  could  not  now  be  included  in  the  sjack  and 

list  of  contributories.    It  was  fortunate  that  no  creditor  could  ^q^^ 

have  been  deceived ;  for  even  if  he  had  inspected  the  list  of  share-  — — 
holders,  he  would  have  seen  that  the  shares  held  by  Colonel  Staee 
.and  Mr.   Worth  had  been  issued  as  fully  paid-up  shares.    The 
decision  of  the  Vice-Chancellor  was  rights  and  the  appeal  must  be 
refused  with  costs. 

Sib  6.  M.  Giffabd,  L.J.,  said  that  the  first  question  was, 
whether  the  agreement  of  August,  1867,  was  void  or  not.  Under 
the  articles  of  association  the  directors  of  the  London  and  Northern 
Corporation  had  power  to  purchase  the  business  of  another  com- 
pany ;  but  they  assumed  to  do  much  more  than  that ;  among  other 
things,  they  agreed  that  the  majority  of  the  directors  of  the  amal- 
gamated company  should  be  selected  by  themselves  out  of  the 
directors  of  the  Investment  Company.  ^Fhis  part  of  the  agreement 
was  not  separable  from  the  rest,  but  was  of  its  very  essence,  and  it 
was  a  material  alteration  of  the  constitution  of  the  London  and 
Northern  Corporation,  being  nothing  less  than  giving  to  the  Invest- 
merit  Company  the  power  of  appointing  a  majority  of  the  board  of 
the  amalgamated  company.  The  agreement  was,  therefore,  void, 
and  not  merely  voidable. 

The  next  question  was,  whether,  notwithstanding  this.  Colonel 
Staee  and  Mr.  Worth  had,  by  their  acts,  rendered  themselves  liable 
to  be  placed  on  the  list  of  contributories.  In  support  of  this  view 
it  was  urged  that  their  names  had  been  entered  on  the  register, 
and  that  they  had  acted  as  directors  of  the  company.  No  one, 
however,  of  those  acts  constituted  a  contract  as  between  them  and 
the  company,  and  there  was  nothing  to  constitute  such  a  contract 
except  the  agreement  of  the  21st  of  August,  1867,  which  must  be 
taken  to  be  void.  Levitas  Case  (1)  had  been  cited,  but  in  that 
-case  there  had  been  an  independent  application  for  shares  by 
Levita,  and  he  was  taken  to  be  concluded  from  saying  that  [he  was 
not  a  shareholder.  Then  the  case  of  Imperial  Bank  of  China  v. 
JBank  of  Eindustan  (2)  was  referred  to,  but  all  that  his  Lordship 
(1)  Law  Rep.  3  Ch.  86.  (2)  Law  Rep.  6  Eq.  91. 
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L-  JJ.       had  said  there  was,  that  though  a  large  majority  of  the  share- 

1869        holders  had  bound  themselves^  that  was  not  enough  to  bind  the 

Staob  and    dissentients  if  the  bargain  was  beyond  the  powers  of  the  com- 
Wobth's      ^«„„ 

Then,  in  order  to  make  out  an  independent  contract,  it  was  said 

that  the  names  of  these  gentlemen  were  placed  upon  the  register 
as  holders  of  fully  paid-up  shares,  and  that  they  had  signed  their 
names  to  several  documents  as  directors.  But  no  one  of  these  acts 
amounted  to  a  contract  between  them  and  the  company  if  the 
agreement  was  void.  The  result  was,  that  Alabaster  8  Case  (1) 
went  quite  the  len^h  of  this  case,  for  there  was  never  a  time  when 
the  Corporation  couiSnave  saiH  that  these  gentlemen  were  share- 
holders in  the  Corporation,  and  when  these  gentlemen  oould  have 
claimed  to  be  shareholders.  The  decision  of  the  Court  below  must 
be  affirmed,  and  the  appeal  dismissed  with  costs. 

Solicitor  for  the  Appellant :  Mr.  -F.  W.  Sndl. 
Solicitor  for  the  Bespondents    Mr.  /.  Totordey. 


I.  JJ.  Ex  parte  OSENTON.    In  re  PRIOR 

1869 

^.^^^  Bankruptcy — Appliodtion/ai^  leave  to  issue  Execution  notwithstanding  Oreditori 

May  7.  Decd-^Delay  in  impeaching  Deed — Proceedings  at  Law, 

A  creditor  obtained  judgment  against  his  debtor  on  the  1st  of  Angnst^ 
1868.  On  the  same  day  the  debtor  executed  a  deed  of  composition  with  his 
creditors  whereby  he  assigned  all  his  property  to  a  trustee  by  way  of  security 
for  payment  of  the  composition.  The  deed  was  registered  under  the  192Dd 
section  of  the  Bankruptcy  Act,  1861.  The  creditor  refused  to  assent  to  the 
deed,  and  proceeded  to  sue  out  execution ;  but  the  sheriff  interpleaded,  and 
the  issue  was  tried  between  the  creditor  and  the  trustee  of  the  deed.  The 
Court  of  Exchequer  decided,  on  the  23rd  of  January,  1869,  that  the  deed 
was  invalid  as  a  trust  deed  under  the  192nd  section  of  the  Bankruptcy  Act, 
1861,  as  the  requisite  number  of  assents  had  not  been  obtained  ;  but  thsLt  it 
operated  at  law  as  an  assignment  of  the  debtor's  property  to  the  trustee,  and, 
consequently,  that  the  issue  must  be  decided  against  the  creditor.  The 
creditor  accordingly,  without  further  delay,  proceeded  to  examine  the  debtor 


(1)  Law  Rep.  7  Eq.  273. 
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in  bankruptcy  in  order  to  impeach  the  deed,  and  on  the  6th  of  April  applied  L.  JJ. 

nnder  the  198th  section  of  the  Bankruptcy  Act  for  leave  to  issue  execution  jg^g 

notwithstanding  the  deed : —  wi^vw 

Held,  that  as  the  creditor  had  throughout  the  proceedings  at  law  insisted  ^po-rt* 

on  the  invalidity  of  the  deed,  he  had  been  guilty  of  no  delay  in  not  sooner  * 

impeaching  the  deed  in  bankruptcy,  and  his  application  was  granted.  Pbioiu 

XhIS  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Bacon. 

On  the  29th  of  July,  1868,  the  Appellant,  0,  Osenion,  obtained  a 
verdict  at  the  Surrey  Assizes  against  S.  T.  Prior  for  £194  Ss., 
with  interest  and  costs.  On  the  1st  of  August,  1868,  Priar 
executed  a  composition  deed  of  that  date,  whereby  he  covenanted 
to  pay  his  creditors  a  composition  of  23.  in  the  pound  on  the  29th 
of  October  then  next,  and  by  the  same  deed  assigned  all  his  estate 
and  effects  to  one  Johnson  by  way  of  security  for  payment  of  the 
composition.  The  principal  creditors  ot  Prior  were  the  Writhlvngton 
Coal  Company^  the  Frome  Permanent  Building  Society,  the  exe- 
cutors of  the  late  W.  Babbits,  and  Messrs.  CruttweU  &  Daniel. 
The  assents  of  these  creditors  were  given  to  the  deed  on  the  Ist  of 
August  by  Messrs.  Prior  &  Bigg  as  agents  for  OruUweU  &  Daniel, 
who  assented  on  behalf  of  themselves  and  the  other  three  creditors, 
but  without  prejudice  to  their  rights  under  a  former  trust  deed 
which  had  been  executed  by  the  debtor  a  short  time  previously, 
and  without  prejudice  to  the  securities  held  by  any  of  the  other 
creditors.  The  validity  of  these  assents  was  disputed,  and  without 
them  the  requisite  number  had  not  been  obtained. 

The  deed  was  registered  under  the  192nd  section  of  the  Bank" 
ruplcy  Adi  1861,  on  the  3rd  of  August,  1868,  and  notice  of  it  was,  on 
the  same  day,  given  to  Osentan^s  attorney.  The  latter,  however,  pro- 
ceeded to  sign  judgment  against  Prior,  and  issued  e^jLfa.  against 
his  goods ;  but  the  sheriff  on  receiving  notice  from  the  trustee  of 
the  composition  deed  interpleaded,  and  the  issue  between  the 
trustee  and  Oeenton  was  tried  before  the  Court  of  Exchequer  on 
the  3rd  of  November,  1868.  A  verdict  was  taken  for  the  Plain* 
tiff,  the  trustee  of  the  deed,  with  leave  to  the  Defendant  Oeenton  to 
move  for  a  new  triaL 

The  rule  was  argued  before  the  Court  of  Exchequer  on  the 
23rd  of  January,  1869  (1),  when  the  Judges  were  of  opinion  that 

(1)  Johnson  V.  Oaenton,  Law  Hep.  4  Ex.  107. 
Vol.  IV.  BK  1 
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L.JJ.      the  assent  of  the  above-named  creditors  not  being  absolute  and 

1809       unqualified  was  void  ;  and,  consequently,  that  the  deed  could  not 

\Ex  parte     Operate  as  a  trust  deed  under  the  192nd  section  of  the  Bankruptcy 

Obbnton.    ^ct,  1861 ;  but  they  also  held  that  the  property  in  the  goods 

Pkiob.       passed  under  it  to  the  trustee,  and  therefore  that  the  verdict  was 

'*"~        right.     The  rule  was  accordingly  discharged. 

Osetdan  then  applied  to  the  Court  of  Bankruptcy  for  leave  to 
examine  the  debtor  for  the  purpose  of  proving  the  invalidity  of  the 
deed.  Notice  of  the  application  was  dated  on  the  11th  of  February, 
but  was  not  served  till  the  22nd,  and  the  examination  took  place 
on  the  25th  of  February  and  the  9th  of  March,  1869.  The  ex- 
.  amination  shewed  that  the  deed  had  not  been  properly  assented 
to.  On  the  6th  of  April  OserUon  served  notice  of  application  to 
the  Court  of  Bankruptcy  for  leave  to  issue  execution  notwith- 
standing the  deed.  The  application  was  adjourned  till  the  22ud 
of  April,  when  the  learned  Commissioner  dismissed  it  on  the  ground 
of  delay  on  the  part  of  the  applicant.  From  this  decision  Osenton 
appealed. 

Mr.  Inee,  for  the  Appellant : — 

There  can  be  no  doubt  after  the  judgment  of  the  Court  of  Ex- 
chequer and  the  examination  of  the  bankrupt  that  the  deed  of  the 
3rd  of  August,  1868,  cannot  stand  as  a  trust  deed  under  the  192Dd 
section.  This  is  not  a  case  where  any  extraordinary  interference 
like  an  injunction  is  asked  for ;  for  the  only  remedy  which  is  open 
to  the  Appellant  is  in  this  Court  The  only  question,  therefore, 
is,  whether  the  Appellant  has  debarred  himself  of  his  right  to 
make  the  application  by  his  own  conduct.  He  has  shewn  no  laches, 
but  has  been  following  up  his  common  law  proceedings  diligently; 
and  although  he  did  not  before  the  11th  of  February,  1869,  give 
notice  of  an  application  in  the  Court  of  Bankruptcy,  yet  the  pro- 
ceedings in  the  Common  Law  Courts  were  a  sufScieut  assertion 
of  his  rights,  and  simultaneous  proceedings  in  bankruptcy  would 
have  only  been  vexatious.  In  this  respect  the  case  di£fers  from 
the  cases  relied  on  by  the  other  side,  in  all  of  which  the  creditor 
bad  lain  by  or  been  guilty  of  delay  in  asserting  his  rights. 

[He  referred  to  Ex  parte  Banfidd  (1) ;  Ex  parte  Savin  (2);  M 

(1)  Law  Rep.  1  Ch.  154.  (2)  Law  Kep.  1  Ch.  616. 
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forte  Davis  and  Benton  (1) ;  Ex  parte  Anon.  (2) ;   Mauffhan  v.       L.  JJ. 
Vinesberg  (3).]  1869 


Mr.  Be  Oex,  Q.C.,  and  Mr.  Reed,  for  tlie  debtor : —  OaB^^w. 

Our  iirst  objection  to  this  appectl  is,  that  it  is  on  a  matter  which      PmoB. 

is  purely  one  of  discretion,  and  the  Court  of  Appeal  will  not  in        

general  interfere  in  such  a  case.  But,  independently  of  that  con- 
sideration, the  Appellant  has  no  ground  for  this  application.  If 
the  deed  is  invalid,  he  does  not  need  the  leave  of  this  Court  to  sue 
out  execution ;  if  it  is  good,  the  granting  of  leave  is  a  matter  of 
discretion,  and  is  only  granted  to  a  person  who  comes  promptly  to 
this  Court  for  relief:  Ex  parte  Banfield  (4) ;  In  re  Sullivan  (5). 
The  latter  case  shews  that  the  rule  of  the  Coiut  does  not  depend 
upon  the  fact  that  the  deed  is  simply  a  composition  deed,  and  not 
an  assignment  of  estate,  as  here.  The  only  difference  between 
Ex  parte  Banfield  and  the  present  case  is,  that  in  that  case  there 
was  a  delay  of  eleven  months,  here  there  has  been  a  delay  of  eight 
months  since  the  registration  of  the  deed. 

[With  respect  to  the  effect  of  the  qualified  assent  of  the  credi- 
tors, they  referred  to  Ex  parte  Roots  (6).] 

Mr.  E.  Lloyd,  for  the  trustee. 

Sib  C.  J.  Selwyn,  LJ.  : — 

The  first  question  in  this  case  is  one  of  general  importance,  and 
it  is  whether,  where  a  debtor  has  made  the  affidavit  required  by  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  and  thereby  obtained 
the  registration  of  the  deed  of  assignment,  and  where  it  after- 
wards appears  that  the  affidavit  was  not  true,  a  creditor  is  entitled 
to  come  to  this  Court,  under  the  198th  section  of  the  Banhrupicy 
Act,  1861,  and  obtain  leave  to  issue  execution  notwithstanding  the  • 
deed.  I  think  there  is  no  doubt  that  he  is  so  entitled.  He  is 
clearly  impeded  in  his  proceedings  at  law  by  the  registration  thus 
improperly  obtained  of  such  a  deed,  and  he  is  entitled  to  come  to 
the  Court  of  Bankruptcy  to  have  this  impediment  removed.      In 

(1)  Law  Rep.  2  Oh.  363.  (4)  Law  Rep.  1  Ch.  154. 

(2)  19  L.  T.  (N.  S.)  73.  (5)  36  L.  J.  (Bkcy.)  1. 

(3)  Law  Rep.  3  C.  P.  318.  (6)  Law  Rep.  2  Ch.  550. 
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L.  JJ.      the  present  ease  I  think  that,  having  regard  to  the  proceedings 
lge9       in  the  Court  of  Exchequer,  and  to  the  nnsatidfactory  and  con* 
SsB  parte     tradictorj  statements  of  the  debtor  in  his  examination,  it  is  clear 
OiBMTOK.     that  the  requisite  number  of  creditors  did  not  assent  to  the  deed. 
PMcm.       ^^®  ^^'y  other  question,  therefore,  is,  whether  there  has  been 
— ""       any  such  delay  on  the  part  of  the  creditor  as  to  displace  the 
right  which  he  would  otherwise  have  had.      It  is  said  that  he 
lay  by  far  several  months ;  but  this  was  not  the  case,  for  he  fol- 
lowed up  his  action,  and  sued  out  execution  on  his  judgment 
on  the  8rd  of  August,  1868.    It  is  also  said  that  he  elected  after- 
wards to  proceed  in  a  Court  of  Law,  but  he  was  driven  to  that 
course  by  the  sheriff^  who  exercised  his  right  of  issuing  an  inter- 
pleader summons.    This  proceeding  went  on  till  the  judgment  of 
the  Court  of  Exchequer  in  Johnson  v.  Osenion  (1).     In  my  judg- 
ment, if,  while  disputing  the  deed  and  insisting  on  the  validity  of 
his  execution,  he  had  also  come  to  this  Court,  he  would  have  been 
taking  vexatious  and  improper  proceedings. 

It  is  clear  there  was  no  delay  till  January,  1869.  After  that 
there  was  only  the  unexplained  delay  between  the  11th  of  February 
and  the  22nd  of  February,  1869,  when  he  served  notice  to  ex- 
amine the  debtor.  The  examination  took  place  on  the  25th  of 
February,  and  again  on  the  9th  of  March,  when  the  statements 
made  by  the  bankrupt  were  very  unsatisfactory,  and  on  the  6th  of 
April  the  creditor  served  notice  of  application  to  the  Court  for 
leave  to  issue  execution,  on  which  the  order  was  made  which  is 
now  appealed  from. 

The  learned  Commissioner's  judgment  is  entitled  to  great 
weight,  and  no  doubt  this  is  a  question  which  is  very  much  a 
matter  for  the  discretion  of  the  Judge ;  but  in  this  case  the  learned 
Commissioner  was  influenced  by  decisions  cited  before  him,  bnt 
which  do  not  appear  to  us  to  be  applicable.  The  case  of  Ex  parte 
Ba/nfield  (2)  was  very  different.  In  that  case  there  was  no  such 
continuous  opposition  to  the  deed  as  in  the  present;  there  had 
been  a  delay  of  eleven  months.  The  Lord  Chancellor  there  says: 
*  Not  only  has  there  been  long  delay  on  the  part  of  this  creditor, 
but  the  effect  of  the  deed  is  to  give  the  creditors  in  general  the 
full  benefit  which  they  might  have  derived  under  the  bankruptcy.^ 
(1)  Uw  Rep.  4  Ex.  107.  (2)  Law  Bep.  1  Ch.  154, 157. 
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In  the  present  case  instead  of  eleven  months  there  was  only  a  delay       L.  jj. 
of  eleven  days.    Again,  in  In  re  SuUivan  (1)  there  was  a  delay       is69 
of  eighteen  months.     In  Ex  parte  Savin  (2)  the  Lord  Justice     j^Taorfe 
Turner  says : — **  With  that  knowledge  he  rests  till  the  Slst  of  May,     OtESTom. 
allowing  the  proceedmgs  under  the  deed  to  go  on  during  the  whole      pn^ 

of  that  period,  eight  weeks  at  least,  without,  according  to  the       

evidence  before  us,  having  given  any  intimation  of  his  intention 
to  dispute  the  deed  or  to  question  anything  that  was  done  under 
it,  and,  even  according  to  the  statements  made  in  his  behalf  at  ihe 
Bar,  the  most  that  can  be  said  is,  that  he  did,  three  weeks  before 
the  Slst  of  May,  intimate  to  the  solicitor  on  the  other  side  that  he 
intended  to  question  the  deed."  In  the  present  case,  so  far  from 
not  shewing  any  intention  to  question  the  deed,  the  Appellant  had 
disputed  it  continually.  The  Lord  Justice  proceeds  to  say : — "  Now 
in  a  transaction  of  this  description,  relating  to  concerns  of  the  enor- 
mous extent  of  those  which  are  involved  in  this  deed^  I  think  it  is 
not  going  too  far  to  say  that  it  was  the  duty  of  this  applicant,  at 
all  events,  either  to  go  to  the  Court  of  Bankruptcy  at  once  to  make 
the  application  which  he  ultimately  made  on  the  Slst  of  May,  or, 
at  all  events,  to  give  notice  of  his  intention  to  do  so."  I  have 
already  said  that  in  the  present  case  it  was  not  the  Appellant's 
duty  to  apply  to  the  Bankruptcy  Court  while  the  proceedings  at 
law  were  pending.  If  he  had  done  so,  it  would  have  been  a  vexa- 
tious proceeding. 

In  Ex  parte  Davis  and  Denton  (3)  Lord  Justice  Turner  says : — 
^From  the  close  of  the  vacation  till  the  Slst  of  October  nothing 
was  done  to  shew  that  the  Petitioner  intended  to  dispute  these  mort- 
gages. In  the  meantime  the  proceedings  under  the  bankruptcy 
had  been  going  on,  and  the  bankrupts  had  become  entitled  to  apply 
for  their  order  of  discharge,  which  has  been  suspended  to  the  present 
time  by  the  steps  taken  by  the  Petitioner."  It  is  sufficient  to  read 
this  passage  to  shew  how  entirely  diiSerent  that  case  was  from  the 
present.  Here  the  creditor  has  from  the  first  insisted  on  his  right 
to  issue  execution,  and  he  now  asks  that  he  may  be  treated  as  not 
being  bound  by  the  deed ;  he  says  that  he  was  no  party  to  it  and 
that  the  Judges  of  the  Court  of  Exchequer  have  decided  that  it 

(1)  86  L.  J.  (Bkcy.)  1.  (2)  Law  Rep.  1  Ch.  622. 

(3)  Law  Rep.  2  Oh.  867. 
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L.  JJ.  was  not  assented  to  by  the  requisite  number  of  creditors,  and  is 

1869  therefore  not  binding  upon  non-assenting  creditors ;  and  he  there- 

^^Tpoffe  ^^^®  ^^^  ^^  ^^^  ^^  order  under  the  Act  for  leave  to  issue  exeeu- 

031NT0W.  ^Jqjj^    j  think  that  such  leave  should  be  given ;  but  there  will  be 

Piuoiu  ^o  costs  of  the  appeaL 

Sir  G.  M.  Gipfard,  L.J.  :— 

This  application  is  rendered  necessary  by  the  registration  of  the 
deed  which  was  obtained  by  mis-statements  in  the  affidavit.  There 
can  be  no  doubt  that  the  application  is  such  a  one  as  ought  to  be 
granted,  unless  the  creditor  has  debarred  himself  by  his  own  con- 
duct. Each  of  these  cases  must  depend  on  its  own  circumstances, 
and  I  have  no  hesitation  in  saying  that  the  present  case  is  not 
affected  by  any  of  the  authorities  cited.  I  think  there  was  no  delay 
on  the  part  of  the  creditor.  He  obtained  judgment  in  his  action, 
and  execution  issued ;  the  writ  was  in  the  hands  of  the  sheriff,  and 
it  was  this  deed  which  was  the  only  impediment  in  his  way.  In  this 
state  of  things  no  other  course  could  be  pursued  than  that  which 
he  did  pursue.  It  was  said  that  these  proceedings  were  only 
between  the  Appellant  and  the  trustee  of  the  deed,  but  the  debtor 
and  every  one  else  must  have  known  that  the  Appellant  was  dis- 
puting the  validity  of  the  deed.  This  w£ls  the  state  of  circum- 
stances up  to  the  23rd  of  January.  Since  that  time  there  seems 
to  me  to  have  been  no  delay.  In  one  respect,  the  case  differs  from 
most  of  the  other  cases  which  have  been  referred  to,  namely,  that 
although  there  was  an  assignment  to  Johnson  it  was  only  for  the 
purposes  of  security,  and  was  not  acted  upon.  No  one  could  have 
supposed  that  the  Appellant  considered  himself  bound  by  the  deed ; 
nor  did  he  do,  or  abstain  from  doing,  anything  which  could  deceive 
anybody.  Under  these  circumstances  I  agree  that  leave  ought  to 
be  given  to  the  Appellant,  and  I  cannot  part  with  the  case  without 
saying  that  I  think  the  conduct  of  the  debtor  very  reprehensible. 

Solicitors  for  the  Appellant:  Messrs*  H.  (7.  NiAd  dt  Co. 
Solicitor  for  the  Respondent:  Mr.  W.  H.  Bishop. 
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TATLOK  V.  DOWLEN.  L.JJ. 

Praclice^Appeal/ar  CosU-^- Casta  of  Trustees.  t^ 

May  26. 
An  order  that  trustees  shall  pay  the  costs  of  a  suit  personally  forms  no  ex-         — 
ception  to  the  general  rule  that  no  appeal  will  be  allowed  for  costs. 

X  HE  bill  in  this  case  was  filed  by  the  assignees  of  Charles  Elsione, 
a  bankrupt,  against  the  trustees  of  the  will  of  /.  Wind^nk,  to 
obtain  the  assignment  of  certain  leasehold  premises,  and  the  pay- 
ment of  certain  moneys  in  their  hands.  The  bill  also  prayed  that 
the  Defendants  might  pay  the  costs  of  the  suit 

The  trustees  put  in  an  answer,  and  the  cause  came  to  a  hearing 
on  motion  for  decree  before  Vice-Chancellor  Malins  on  the  2nd  of 
March,  1869,  when  His  Honour  directed  the  Defendants  to  convey 
the  leaseholds,  and  to  pay  the  sums  of  money  to  the  Plaintifis,  and 
ordered  the  Defendants  to  pay  the  costs  up  to  and  including  the 
hearing.  The  Defendants  appealed  from  so  much  of  the  decree  as 
ordered  the  costs  to  be  paid  by  them. 

On  the  appeal  being  opened,  the  Plaintiffs  objected  that  the 
appeal  being  simply  for  costs  could  not  be  heard. 

Mr.  Cookson,  for  the  Appellants : — 

The  rule  that  no  appeal  can  be  brought  for  costs  alone  is  subject 
to  exceptions,  which  are  stated  by  Lord  CoUenham  in  AngeU  v. 
Davis  (1).  It  is  true  that  in  one  respect  he  modified  his  opinion, 
for  in  Lancashire  v.  Lancashire  (2)  he  held  that  the  mere  fact  of 
the  bill  expressly  praying  costs  against  a  Defendant  would  not 
justify  an  appeal  on  the  ground  of  costs.  But  his  judgment  is  still 
an  authority  that  where  the  costs  are  directed  to  be  paid  out  of  a 
particular  fund,  the  party  entitled  to  the  fund  may  appeal  for  the 
purpose  of  getting  the  costs  paid  by  the  other  party  personally. 
The  same  was  held  in  Jenour  v.  Jenour  (3).  That  being  so,  the 
converse  ought  also  to  be  allowed,  namely,  that  where  a  trustee 
has  been  ordered  to  pay  costs  personally,  he  should  have  liberty  to 
appeal  for  the  purpose  of  throwing  the  costs  upon  the  trust  fund. 

(1)  4  My.  &  Cr.  360.  (2)  2  Ph.  657.  (3)  10  Ves.  o62. 
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L.  JJ.      This  is  the  rule  laid  down  in  DanidTs  Chancery  Practice  (1),  where 

18C9       an  unreported  case  of  Baffot  v.  Boffot  is  cited,  in  which  such  an 

Tatlob      appeal  by  trustees  was  allowed.    The  trustees  would  otherwise 

DowLw      ^  ^^  ^  disadvantage ;  for  if  the  decree  was  in  their  favour  it  could 

be  appealed  against,  but  if  against  them  they  would  have  no 

remedy. 

Mr.  Glasse,  Q.C.,  and  Mr.  Hastings,  for  the  PlaintiiBs,  were  not 
called  on. 

Sib  C.  J.  Sblwvk,  L.J. : — 

In  this  case  the  Petition  of  appeal  has  at  least  the  merit  of  being 
candidly  worded,  for  it  only  professes  to  appeal  against  the  decree 
so  far  as  it  orders  the  costs  to  be  paid  by  the  Defendants.  It  is 
therefore  for  the  Appellants  to  shew  that  it  comes  within  one  of  the 
exceptions  which  have  been  allowed  to  the  general  rule  that  no 
appeal  can  be  brought  for  costs.  Those  exceptions  are  thus  stated 
by  Lord  Coiienham  in  Angell  v.  Davis  (2) :  where  the  costs  are  part 
of  tlie  relief  specifically  prayed  by  the  bill ;  where  they  are  not 
personal  costs,  but  are  given  out  of  the  fund ;  and  where  the  whole 
of  the  facts  distinctly  appear  upon  the  &ce  of  the  proceedings 
themselves,  so  that  it  is  not  necessary  in  determining  the  question 
to  enter  into  any  investigation  of  the  merits. 

In  the  subsequent  case  of  Lancashire  v.  Lancashire  (3),  the  same 
learned  Judge  decided  that  the  first  point  afforded  no  ground  for 
exception.  The  conflict  of  those  two  cases  was  brought  to  the  at- 
tention of  the  present  Lord  Chancellor,  when  Vice-Chancellor,  in 
Umplebtf  V.  Waveney  Valley  Railway  Company  (4),  where  His  Lord- 
ship agreed  with  the  decree  in  Lancashire  v.  LancashirSy  so  that 
that  point  may  be  considered  as  disposed  of.  As  to  another  excep- 
tion, namely,  where  the  facts  distinctly  appear  upon  the  face  of  the 
proceedings,  so  that  the  question  can  be  decided  without  going  into 
the  merits,  it  must  be  taken  to  refer  to  cases  where  there  is  some 
inconsistency  in  the  decree,  as  there  was  in  Angell  v.  Davis,  where 
the  costs  of  a  trustee  who  had  committed  a  breach  of  trust  were 
given  out  of  the  trust  fund.     Here  there  is  no  such  inconsistency ; 

(1)  4th  Edit.  p.  1349.  (3)  2  Ph.  657. 

(2)  4  My.  &  Cr.  866.  •  (4)  IJ.  &  H.  254. 
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nor  could  the  question  be  determined  without  going  into  the  merits,       L.  J  J. 
for  it  entirely  depends  upon  the  question  whether  it  was  justified        1869 
by  the  conduct  of  the  trustees.    The  only  other  exception  is,  where      Tatlob 
the  costs  are  ordered  to  come  out  of  a  particular  fund.    There    dq^^, 
is  no  such  case  here.    The  only  authority  relied  on  was  the  case        — 
of  Bagoi  v.  Bagot,  cited  in  DanielTs  Chancery  Practice  (1).    But 
in  that  case,  as  stated  by  Mr.  DanieU,  it  is  clear  that  the  appeal 
was  not  confined  to  the  question  of  costs,  but  included  the  sub- 
stantial point  in  dispute,  so  that  the  trustees  had  a  locus  slandif 
and  tlie  Court  had,  so  to  speak,  possession  of  tlie  appeal  (2). 

I  think,  therefore,  that  there  is  no  ground  for  the  proposition 
contended  for  by  the  Appellants.  If  it  were  carried  out  to  its  full 
extent,  it  would  follow  that  in  all  cases  where  a  trustee  or  creditor 
was  ordered  to  pay  costs  personally,  he  would  be  able  to  appeal  on 
the  ground  that  the  costs  ought  to  be  charged  upon  the  estate.  I 
adhere  to  the  opinion  which  I  expressed  in  Hope  v.  Carnegie  (3), 
that  the  general  rule  prohibiting  such  appeals  is  not  only  well 
established,  but  useful  and  desirable.  I  think  this  case  forms  no 
exception,  and  that  our  only  course  is  to  dismiss  the  appeal  with 
costs. 

Sir  G.  M.  Giffard,  L.J.  :— 

The  rule  which  has  been  established  respecting  appeals  for  costs 
is  very  important,  and,  in  my  opinion,  very  salutary.  In  this  case 
the  order  was  made  by  reason  of  the  conduct  of  the  trustees.  It  is 
said  that  if  the  decree  had  directed  the  costs  to  be  paid  out  of  a 
particular  fund,  the  persons  interested  in  the  fund  might  appeal, 
and  therefore  an  appeal  ought  to  be  allowed  in  the  converse  case. 
But  if  trustees  may  appeal  in  such  a  case  as  this  to  get  costs  out 
of  the  fund,  I  see  nothing  to  prevent  all  legatees  or  creditors  who 
had  been  deprived  of  their  costs  doing  the  same.  I  am  not  dis- 
posed to  extend  the  case  of  Angell  v.  Davis  (4).     Bagot  v.  Bagot 

(1)  4th  Ed.  p.  1349.  that  the  tnuttees  appealed  against  the 

(2)  The    reporter  has  asoertained,  suhetantial  relief  granted,  as  well  as 
through  the  kindness  of  the  Registrar,  against  the  order  as  to  costs.     Separate 
that  in  Bagot  y.  Bagot  the  principal  orders  were  made  on  the  two  Petitions. 
Defendant  and  the  trustees  presented         (3)  Law  Bep.  4  Gh.  264. 
separate  Petitions  for  a  rehearing,  and         (4)  4  My.  &  Gr.  360. 
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L.  JJ.  appears  to  have  been  a  case  of  tliis  description,  viz. : — that  the 

1809.  merits  were  properiy  in  issue  on  the  appeal,  and  the  tnistees  were 

Tatlob  therefore  able  incidentally  to  contend  for  an  alteration  of  the  de- 

Dowuor  ^^^  ^  ^  ^^^^  costs.    I  agree  that  the  appeal  most  be  dismissed 

with  costs. 

Solicitors  for  the  Appellants :  Messrs.  Pricey  Bclton,  &  FUder, 
agents  for  Messrs.  HocJdey  &  BusseU,  ChiUdfarcL 
Solicitor  for  the  Plaintiffs :  Mr.  R  Bolt. 
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OVEREND,  GURNEY,  &  CO.  v.  GURNET.  I*  C. 


Powers  of  Directors — Specidatiw  Purchase — Imprudent  Conduct — Deed  kepi 

hack — Capital  Lost — Liabilities — Damages  at  Law.  July  14,  28. 

A  compaDy  was  formed  for  the  purpose  of  buying  the  business  of  a  firm  of 
bill  brokers,  and  by  the  memorandum  of  association  the  directors  were  em- 
powered to  buy  it  upon  such  terms  and  under  such  stipulations  as  to 
guarantee  or  otherwise  as  might  be  agreed  upon.  The  prospectus  referred  to 
the  memorandum  of  association  and  to  a  certain  deed  of  covenant.  By  that 
deed  the  business  was  assigned  to  the  company,  and  all  accounts,  except  such 
as  the  directors  should  require  to  be  reserved  and  excepted,  were  to  be  carried  .  v 
on  by  the  company,  and  the  partners  in  the  business  guaranteed  that  all    ^/ji^,.^ 


debts  due  to  the  firm  and  taken  over  by  the  company  were  good.  By  a 
second  deed  of  the  same  date,  not  mentioned  or  disclosed  to  the  shareholders, 
assets  of  the  firm  to  the  nominal  value  of  £4,213,896  were  reserved  and  ex- 
x^epted,  and  provisions  were  made  for  guaranteeing  payment  by  the  partners 
of  the  balance  which,  after  a  certain  period  and  under  certain  arrangements, 
should  not  be  got  in  on  this  account.  The  company  carried  on  business  for 
some  time,  and  then  stopped  payment. 

A  bill  was  filed  by  the  company  against  the  living  directors  and  the  exe- 
cutors of  a  deceased  director  stating  these  facts,  and  that  the  company  had 
lost  £1,500,000  by  taking  the  liabilities  of  the  business,  and  by  the  insufficiency 
•of  the  guarantee,  and  charged  that  the  directors  had  been  guilty  of  a  breach 
•of  duty  in  buying  the  business  without  obtaining  the  sanction  of  a  general 
meeting,  and  in  not  taking  mortgages  on  the  property  of  the  partners  in  order 
to  secure  the  guarantee,  but  no  fraud  was  charged  against  the  directors : — 

Beld^  on  demurrer  by  the  executors  of  the  deceased  director,  that  as 
r^arded  any  loss  beyond  the  money  placed  in  the  directors'  hands,  the  remedy, 
if  any,  was  at  law,  by  an  action  of  negligence,  which  would  not  survive  against 
executors ;  and  that,  as  regarded  the  money  placed  in  the  hands  of  the 
directors,  the  bill  did  not  shew  more  than  imprudence ;  and,  having  regard  to 
the  absence  of  malajides^  and  to  the  powers  of  the  directors,  did  not  make  a 
case  of  breach  of  trust  against  the  deceased  director : 

That  the  purchase,  however  unwise,  being  within  the  powers  given  to  the 
•directors,  they  were  not  bound  to  call  a  meeting  of  shareholders : 

That  it  was  within  the  powers  of  the  directors  to  have  a  second  deed,  and 
that  whatever  remedy  an  individual  shareholder  might  have  against  the 
directors  as  having  been  misled  by  the  keeping  back  of  the  second  deed,  there 
could  be  no  relief  on  that  account  in  this  suit : 

That  the  directors  had  a  discretion,  and  were  not  liable  for  neglect  in  not 
taking  mortgages  on  the  property  of  the  directors. 

Demurrer  allowed,  reversing  order  of  MdHns^  Y.C. 

1  HE  bill  in  this  case  was  filed  by  a  company  called  Overend, 
Owmey,  dt  Co.^  Limited^  as  Flaintifis,  against  H.  E.  Oumey^  J.  H. 
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L.  a       Ourney,  B.  Birkbeck,  H.  F.  Barclay,  H.  O.  Gordon,  W.  Bennie, 

1869       T.  J.  CUtby  and  /.  D.  Gibb ;  the  six  first-named  Defendants  having 

Oy^BND.    ^i^  directors  of  the  company,  and  the  two  last-named  Defendants 

GuRNEY,&CJo.  jjgjjjg  ^jjQ  executors  of  31  A.  (xtbb,  a  deceased  director;  and  the 

GuiwKT.     bill  contained  statements  to  the  following  efiect : — 

That  at  the  time  of  the  formation  of  the  company,  a  firm  of  bill 
brokers  and  money  dealers  was  carrying  on,  and  had  for  many  years 
carried  on,  business  in  the  city  of  London  under  the  style  of  Overendy 
Qumey,  dt  Co.,  and  had  attained  thehigliest  commercial  reputation, 
and  its  business  was  universally  supposed  to  be  most  successful  and 
profitable. 

That  in  the  year  1857  the  firm  sustained  heavy  losses,  and  that 
in  or  about  the  year  1861  certain  accounts  upon  which  very  large 
amounts  were  due  to  the  firm,  and  also  certain  investments,  were 
regarded  with  alarm  by  the  partners,  and  that  these  accounts  and 
investments  amounted  to  £2,782,879. 

That  by  the  end  of  June,  1865,  the  firm  was  insolvent  to  the- 
extent  of  at  least  £2,000,000,  and  the  six  partners  in  the  firm 
(three  of  whom  became  directors  in  the  company,  and  M^ere  the  three 
first-named  Defendants  to  this  suit)  were  aware  of  the  state  of  the 
firm. 

That  the  six  partners  in  the  firm  and  T.  A.  Otbb  devised  a  pro- 
ject for  the  formation  of  a  company  which  should  take  over  all  the 
liabilities  of  the  firm,  and  projected  the  arrangement  which  wa& 
afterwards  made  in  the  memorandum  and  articles  of  association 
of  the  company. 

That  a  memorandum  of  association  of  a  compemy  under  the  name 
of  Overend,  Chimey,  <&  Co.,  Limited,  was  subscribed  by  the  six  first- 
named  Defendants,  and  by  8.  O.  Buxton  and  T.  A.  Oibb,  and  wa& 
registered  on  the  12th  of  July,  1865,  and  contained  the  following 
provisions :  "  3.  The  objects  for  which  the  company  is  established 
are  the  receiving  of  money  on  deposit  or  by  re-discount  of  bills, 
and  the  employment  and  investment  of  such  money,  and  of  the 
paid-up  capital  of  the  company,  in  the  discounting  of  bills  of 
exchange,  promissory  notes,  and  other  negotiable  securities,  and  in 
making  advances  on  loan  and  investing  in  securities,  and  generally 
the  carrying  on  the  business  of  bill  brokers  and  money  dealers  as 
heretofore  carried  on  by  Messrs.  Overend,  Ourney,  &  Co.,  at  No.  65, 
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Lombard  Street^  in  the  city  of  Landon,  and,  with  a  view  to  the        L.  O. 
above  objects,  the  acquisition  of  such  business  upon  tenns  to  be        1869 
agreed  upon  by  the  directors,  and  the  acquisition,  whether  by  way  of    Ovms-D, 
purchase,  or  amalgamation,  or  otherwise,  of  such  other  business  or  G^^^"s^»*Co. 
businesses  of  a  like  character,  and  upon  such  terms,  as  the  directors     Qubney. 
«hall  think  expedient,  and  the  doing  of  all  acts  and  things  inci- 
^dental  to  or  conducive  to  the  attainment  of  the  above  objects." 

That  the  articles  of  association  contained  a  similar  statement. 

That  immediately  after  the  registration  of  the  memorandum,  a 
prospectus,  which  had  been  prepared  by  the  intended  directors 
with  the  privity  and  assistance  of  the  other  parties  to  the  said 
project,  was  issued  by  the  said  intended  directors  for  the  purpose  of 
establishing  the  company  and  inducing  the  public  to  apply  for  and 
take  shares  in  the  company,  and  the  prospectus  contained  the 
following  statements :  "  The  company  is  formed  for  the  purpose  of 
•carrying  into  effect  an  arrangement  which  has  been  made  for  the 
purchase  from  Messrs.  Overend,  Oumeyy  &  Co.,  of  their  long- 
established  business  as  bill  brokers  and  money  dealers,  and  of  the 
premises  in  which  the  business  is  conducted ;  the  consideration  for 
the  goodwill  being  £500,000,  one  half  paid  in  cash,  and  the 
remainder  in  shares  of  the  company,  with  £15  per  share  credited 
thereon — terms  which,  in  the  opinion  of  the  directors,  cannot  fail 
te  insure  a  highly  remunerative  return  to  the  shareholders.  The 
business  will  be  handed  over  to  the  new  company  on  the  1st  of 
August,  the  vendors  guaranteeing  the  company  against  any  loss 
on  the  assets  and  liabilities  transferred."  "  Copies  of  the  company's 
memorandum  and  articles  of  association,  as  well  as  of  the  deed  of 
covenant  in  relation  to  the  transfer  of  the  business,  can  be  in- 
spected at  the  offices  of  the  solicitors  of  the  company." 

That  in  the  course  of  the  same  month  of  July,  1865,  the 
directors,  without  any  communication  with  the  shareholders,  com- 
pleted the  purchase  of  the  goodwill  and  business  of  the  firm,  and 
carried  out  the  transfer  by  two  indentures,  to  each  of  which  the 
•directors,  in  breach  of  their  duties  to  the  company,  affixed  the 
^9eal  of  the  company,  being  aware  of  the  condition  and  insolvency 
of  the  firm. 

That  the  indentures  were  both  dated  the  27th  of  July,  1865, 
and  were  both  made  between  the  partners  in  the  firm  of  Overend, 
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L.O.  Oumey,  dt  Co.  of  the  first  and  second  parts,  and  the  company  of 
1869  the  third  part.  The  first  indentore  was  the  deed  of  covenant 
OvxBXRD,  mentioned  in  the  prospectus,  and  the  following  were  some  of  the 
QjjssKT,ACo.  provisions  contained  therein : — The  vendors  agreed  to  sell,  and  the 
OuBXET.  company  to  buy,  the  business  of  Overend^  Qumey,  dt  Co.,  as  from 
the  1st  of  August,  1865,  for  £500,000,  whereof  one  moiety  was  to 
be  treated  as  paid  by  being  allowed  in  account  between  the  vendors 
and  purchasers  in  cash,  and  the  other  moiety  was  to  be  paid  by 
allotting  to  the  vendoi-s  16,666  shares  of  £50  each  in  the  company, 
whereof  £15  should  be  treated  as  paid  :  provided  always,  that  the 
said  company  should  be  entitled,  as  far  as  the  directors  should 
require,  to  have  the  said  sum  of  £500,000  applied  and  made  avail- 
able by  way  of  material  guarantee  in  aid  of  the  covenants  of  the 
vendors  for  insuring  the  due  performance  of  the  covenants.  Except 
such  accounts  as  the  directors  of  the  company  should  require  to 
be  reserved  or  excepted  to  be  wound  up  and  closed  by  Overendy 
Chimetff  it  Co.y  all  accounts  between  Overend,  Oum^^  &  Co.  and 
any  other  person  or  persons  (except  accounts  on  which  no  interest , 
had  been  paid  by  Overend,  Chimey,  <&  Co.  for  six  years)  should  be 
carried  on  by  the  company  in  the  place  of  Overendy  Chumey,  £  Co. 
The  vendors  guaranteed  the  company  that,  irrespectively  of  any 
value  to  be  attributed  to  the  goodwill,  the  assets  of  which  the 
company  should  take  the  benefit  on  the  day  of  completion  should 
produce  a  net  amount  of  money  equal  to  or  exceeding  the  aggre- 
gate amount  of  money  which  the  limited  company  might  have  to 
pay  or  provide  in  discharge  of  the  obb'gations  of  the  firm  which 
the  company  might  be  called  upon  to  satisfy ;  and  that  all  debts 
taken  over  by  the  company  were  good,  and  recoverable  in  full; 
and  that  the  vendors  would  indemnify  the  company  against  any 
loss,  delay,  or  expenses  in  recovering  the  debts.  The  company 
would  pay  or  allow  in  account  the  balance  standing  to  the  credit 
of  the  account  entitled  "The  Private  Ledger  Account;"  but  the 
guarantee  of  the  vendors  should  extend  to,  and  include  the  amount 
of,  such  balance.  The  vendors  should  continue  to  act  under  the 
firm  of  Overendy  Ovmeyy  &  Co.,  for  the  purpose  of  closing  and 
liquidating  any  outstanding  accounts  or  liabilities  which  the 
directors  should  deem  it  desirable  should  be  so  closed  and  liqui- 
dated; and  no  securities  belonging   to  such  accounts  should  be 
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transferred  to  the  company  as  part  of  the  assets  of  the  firm,  but  L.  c. 
the  same  should  be  reserved  and  excepted  by  the  firm,  to  be  re-  1869 
tained  and  disposed  of  by  them  for  the  purpose  of  winding  up  and  qyi^nd. 
closing  such  accounts:  provided  always,  that  no  other  place  of®^*'^**^- 
business  than  the  principal  office  of  the  company  should  be  used  Gubhxt. 
for  the  purpose  of  winding  up  and  closing  such  accounts.  The 
offices  of  the  firm  should  be  bought  by  the  company  at  a  valuation; 
but  the  price  to  be  paid  should  be  available  by  way  of  guarantee 
in  the  same  manner  as  was  provided  with  respect  to  the  £500,000. 
That  the  second  indenture  was  between  the  same  parties,  and  con- 
tained recitals  and  some  clauses  similar  to  those  in  the  first  inden- 
ture. It  further  provided,  that  on  the  1st  of  August,  1865,  a 
separate  ledger  should  be  provided,  and  kept  by  the  firm  at  the 
office  of  the  company,  to  be  called  Overend,  Qvmey,  it  Co.^s  "  Old 
Firm  Ledger  of  Excepted  Accounts ;"  and  that  all  the  accounts 
and  business  comprised  in  a  schedule  to  the  deed  should  be  deemed 
to  be  excepted  accounts,  and  transferred  to  such  ledger.  An 
account  called  the  ''  Suspense  and  Guarantee  Account "  should  be 
opened  and  kept»  and  should  be  debited  with  the  balance  of  the 
excepted  accounts,  and  treated  as  representing  money  to  that 
amount  due  to  the  company  from  th^  vendors  upon  an  account 
stated  between  them.  All  the  sums  of  money  which  should  become 
due  to  the  company  firom  the  vendors  under  their  covenants  in  the 
contemporaneous  indenture  were  to  be  placed  to  the  debit  of  the 
suspense  account ;  and  the  £250,000  to  be  allowed  to  the  vendors 
was  to  be  placed  to  the  credit  of  the  account ;  and  all  sums  of 
money  realized  out  of  the  excepted  accounts  were  to  be  placed  to 
the  credit  of  this  account,  and  provisions  were  made  as  to  manage- 
ment of  this  account  during  what  was  called  the  suspense  period, 
viz.,  until  the  31st  of  December,  1868.  If  at  the  end  of  the 
suspense  period  the  balance  of  the  suspense  and  guarantee  account 
should  be  on  the  credit  side,  it  should  be  deemed  to  be  a  balance 
due  by  the  company  to  the  vendors ;  if  on  the  debit  side,  it  should 
be  deemed  to  be  a  balance  due  from  the  vendors  to  the  company, 
and  should  be  paid  by  the  vendors  to  the  company.  The  company 
were  to  have  a  lien  on  the  16,666  shares  allotted  to  Overend^ 
Ourney,  dt  Co.,  for  the  purpose  of  securing  the  performance  by  the 
vendors  of  their  covenants,  and  for  protecting  the  company  against 


706  CHANCEET  APPEALS.  [L.  B. 

L.  G.       loss  or  damage  to  be  sustained  in  consequence  of  any  breach  of  the 

1869       covenants  by  the  vendors.   The  schedule  contained  a  list  of  accounts, 

OvEBEND,    *^®  balance  on  which,  due  to  the  firm,  amounted  to  £4,213,896. 

GcBN^,&Co.      rpj^^^  ^^^  second  deed  >vas  not  mentioned  in  the  prospectus,  and 

cGuBMEY.  ,  was  not  at  any  time  made  known  to  the  members  of  the  company, 

except  the  directors,  before  the  winding  up  of  the  company ;  and 

that  if  the  existence  of  the  deed  had  been  disclosed,  and  the  true 

state  of  the  firm  had  been  fairly  made  known  to  the  company,  they 

would  have  refused  to  purchase  the  goodwill  and  business,  or  to 

take  upon  themselves  the  liabilities  and  engagements  of  the  firm 

at  any  price. 

That  the  liabilities  of  the  firm  exceeded  the  nomiaal  amount  of 
the  assets  other  than  those  dealt  with  by  the  second  deed  by  the 
sum  of  £3,160,181;  and  to  meet  this  deficiency  the  directors  of 
the  company  secured  only  such  sums  as  might  be  receivable  in 
respect  of  the  assets,  and  such  further  sums  as  under  the  two 
indentures  might  be  recovered  from  the  partners  in  the  firm. 

That  the  sums  recovered  in  respect  of  the  assets  were  compara- 
tively small,  and  that  no  attempt  was  ever  made  by  the  directors 
to  enforce  the  guarantee. 

That  the  company  stopped  payment  on  the  10th  of  May,  1866, 
and  that  such  stoppage  was  entirely  caused  by  the  company 
having  assumed  the  liabilities  of  the  firm,  and  by  reason  of  the 
guarantee  being  insufficient,  and  that  the  ascertained  losses  already 
amounted  to  £1,500,000  and  upwards. 

That  under  the  circumstances,  and  in  fact,  the  six  directors  who 
were  Defendants,  and  T.  A.  Oibby  deceased,  were  guilty  of  a 
breach  of  their  duty  as  directors  in  completing  the  purchase  of  the 
business,  or,  that  at  all  events,  they  ought  not  to  have  done  so 
without  first  calling  a  general  meeting  of  the  company  and  com- 
municating to  them  the  several  facts  above  mentioned,  and  that 
the  Defendants  were  liable  ,to  make  good  and  pay  to  the  conipany 
the  loss  which  the  company  had  sustained,  and  nught  sustain,  in 
consequence  of  such  purchase. 

That  the  guarantee  given  by  the  partners  in  the  firm  was  alto- 
gether inadequate  and  improper,  inasmuch  as,  in  the  first  place, 
the  aggregate  value  of  the  private  estates  of  the  partners  was  not 
sufficient,  by  a  very  large  amount,  to  make  good  the  difierence 
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between  what  was  known  to  be  the  real  value  of  the  assets  of  the       L.  0. 
firm  and  the  nominal  value  thereof;  and  further^  that  the  directors        1869 
neglected  to  require  a  mortgage  of,  or  other  effectual  charge  upon,    ovtb^td, 
those  private  estates  so  as  to  secure  the  eflBciency  of  the  guarantee  Gurnet,  &  Co. 
and  that,  thirdly,  the  first-named  directors  had  been  enabled  to     Gcrnbt. 
apply,  and  had  applied,  very  considerable  parts  of  their  private 
estates  in  payment  of  other  heavy  liabilities  of  the  partners,  and 
that  other  large  portions  of  the  private  estates  had  since  been 
disposed  of  by  way  of  sale,  transfer,  settlement,  or  otherwise,  and, 
in  particular,  that  the  Defendant  D.  Gurney  had  withdrawn  a  large 
portion  of  his  private  estate  from  the  operation  of  the  guarantee. 

That  the  company  had  been  ordered  to  be  wound  up,  and  that 
the  liquidators  under  the  winding-up  approved  of  this  suit. 

That  T.  A.  Otbh  died  in  1866,  and  that  the  Defendants  T.  J.  GM 
and  J.  D.  Oibb  were  appointed  his  executors,  and  had  proved  his  will. 

And  the  bill  prayed  that  it  might  be  declared  that  the  Defen- 
dants were  jointly  and  severally  liable  to  make  good  to  the  com- 
pany the  amount  of  the  loss  which  the  company  had  sustained, 
and  to  indemnify  the  company  against  all  such  further  loss  as  they 
might  hereafter  sustain  by  reason  of  their  having  purchased  the 
said  goodwill  and  assets,  and  having  undertaken  the  liabilities  of 
Overend,  ChArney,  <&  Co,,  and  prayed  consequential  relief.  That  if 
the  Plaintiff  were  not  entitled  to  the  relief  aforesaid,  then  it  might 
be  declared  that  the  Defendants  were  liable  to  make  good  to  the 
company  the  amount  of  the  loss  which  the  company  might  sustain 
by  reason  of  the  neglect  of  the  directors  who  were  Defendants,  and 
of  T.  A.  CHbh,  to  make  the  guarantee  by  the  partners  in  the  firm 
effectual,  by  requiring  and  securing  a  mortgage  or  charge  upon 
their  several  private  estates.  That  the  Defendants  T.  /.  CHhb  and 
J.  D.  Gtbb  might  admit  assets  of  T.  A.  Gribb,  or  that  his  estate  might 
be  administered. 

To  this  bill  the  Defendants  T.  J.  Gihb  and  /.  D.  Gibb  demurred 
generally. 

The  demurrer  was  argued  before  the  Yice-ChanceUor  Malins, 
who,  on  the  28th  of  April,  1869,  overruled  the  demurrer  (1). 

(1)  Sib  R.  Malins,  V.C.  :—  Co ,  Limited,  which,  although  ordered 

The  bill  in  this  case  is  filed  by  the      to  be  wound  up,  or,  rather,  being  wound 

<x>mpany  called  Overend,  Oumey^  A      up  voluntarily  under  the  supervision 


708 


CHANGEBT  APPEALS. 


[L.IL 


L.O. 

1869 


Otxbekd, 

GCBNET.&Ck), 

V, 
GlTBNBT. 


Sir  BoundeU  Palmer,  Q.C.,  Mr.  Ohm,  Q.C.,  and  Mr.  Jack8(m,  in 
support  of  the  demurrer : — 

No  fraud  is  alleged  in  the  bill,  and,  in  fact,  the  only  case  made 


of  the  Court,  is  still  a  subsistmg  com- 
pany, and  capable  of  suing  against  those 
of  the  directors  who  still  survive,  and 
against  the  representatives  of  Mr.  T,  A, 
Oibb,  who  is  dead ;  and  the  object  of  the 
suit  is  to  make  the  surviving  directors, 
and  the  representatives  of  the  deceased 
director,  liable  for  the  losses  which 
have  been  incurred  in  consequence  of 
their  having  purchased  this  business. 
It  has  been  admitted  at  the  Bar  that 
the  bill  is  most  properly  framed.  It 
makes  no  charges  of  personal  miscon- 
duct, and  the  case  has  not  been  treated, 
nor  is  it  necessary  to  treat  it,  as  one  in- 
volving any  charges  that  the  conduct  of 
the  directors  in  making  the  purchase  of 
this  business  was  fraudulent,  or  that 
they  intended  to  do  otherwise  than 
discharge  that  which  they  thought 
their  duty  to  the  shareholders  who  had 
joined  or  were  likely  to  join  this  com- 
pany. 

The  bill  presents  the  case  most  fairly 
as  one  in  which,  according  to  the  alle- 
gations of  the  bill  (which,  for  the  pur- 
poses of  my  decision,  it  being  upon 
demurrer,  must  be  admitted  to  be  true), 
the  directors  are  charged  with  such  a 
neglect  of  duty  as  renders  them  person- 
ally responsible.  It  must  be  borne  in 
mind  that  this  being  a  demurrer,  I  am 
not  called  upon  to  decide,  nor  do  I  in- 
tend to  decide,  anything  except  the 
simple  question  whether  this  is  a  bill 
which  must  at  once  be  put  out  of  Court 
by  the  allowance  of  the  demurrer,  or 
must  be  answered;  and,  therefore,  in 
coming  to  the  conclusion  I  do,  I  should 
wish  to  be  understood  as  not  giving  any 
opinion  as  to  what  may  be  the  ulti- 
mate result  of  this  suit. 

But  for  the  present  i^urpose  I  may 


make  an  observation,  which  cannot  in- 
fluence my  judgment,  but  still  is  Dot 
immaterial,  perhaps,  to  notice,  that 
there  being,  I  think,  six  surviving  di- 
rectors against  whom  the  same  liability 
is  sought  to  be  established  as  is  soughi 
to  be  established  against  the  representa- 
tives of  Mr.  OM,  they  have  all  sub- 
mitted to  answer  this  bill.  That  does 
not  prove  anything  undoubtedly,  but 
it  is  not  a  circumstance  perfectly  im- 
material, because  I  do  not  know  what 
course  the  suit  would  now  take  with 
regard  to  those  gentlemen  if  I  were  to 
allow  the  demurrer  upon  the  ground 
urged  on  behalf  of  these  Defend- 
ants— that  the  bill  was  wholly  unne- 
cessary, or,  if  necessary,  was  improperly 
framed. 

Now,  the  allegations  of  the  bill 
amount  to  this:  that  this  company 
being  formed  on  the  12th  of  July,  1865, 
by  the  registration  of  the  memorandum 
and  articles  of  association,  the  director 
immediately  after  its  formation  issued  a 
prospectus  for  the  purpose  of  establish- 
ing the  company  and  indudng  the 
public  to  apply  for  and  take  shares  in 
the  company.  Also,  that  the  company 
was  undoubtedly  formed  for  the  pu^ 
pose  of  acquiring  a  particular  business, 
although  the  directors  took  authority  to 
buy  other  businesses. 

Now,  the  argument  in  support  of  the 
bill  is,  that  it  was  the  duty  of  the  di- 
rectors so  authorized  to  conduct  the 
business  in  a  business-like  manner  and 
with  ordinary  caution,  and  that  when 
they  were  authorized  to  buy  this  busi- 
ness, they  derived  the  authority  from 
those  who  believed  that  which  was 
stated  in  the  prospectus,  namely,  that 
the  business  could  not  fail  to  prove 
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is,  that  the  bargain  made  was  exceedingly  improvident  It  is  true 
that  the  second  deed  was  not  mentioned  in  the  prospectus,  but  it 
was  obyious  that  there  was  such  an  arrangement,  and  its  production 


L.O. 

1869 


highly  remunerative.  But,  according  to 
the  allegations  of  this  bill,  the  concern 
was  at  that  time  insolvent  to  the  ex- 
tent of  more  than  three  millions  of 
money. 

The  bill  states  that  the  fact  of  that 
insolvency  was  well  known  to  the  part- 
ners in  the  firm,  and  it  also  states  that 
the  directors  of  the  company,  without 
any  communication  with  the  share- 
holders, completed  the  purchase  in 
breach  of  their  duty  to  the  company  as 
such  directors.  There  is  also  a  most 
material  allegation ;  that,  previously  to 
and  at  the  time  when  the  directors 
completed  the  purchase,  all  of  them 
were  fully  aware  of  the  condition  of  the 
firm,  and  of  the  fact,  nature,  and  extent 
of  its  insolvency.  So  that  the  bill 
alleges  that  these  directors,  who  were 
authorized  by  the  company  to  purchase 
this  business  in  the  belief  of  all  its 
members  that  the  business  had  that 
character  which  I  have  stated,  did,  with 
the  complete  knowledge  of  its  condition 
and  of  the  extent  of  its  insolvency, 
enter  into  a  contract  in  the  name  of  the 
company  to  purchase  the  business  for 
a  large  sum  of  money,  the  circumstances 
being  unknown  to  the  shareholders  in 
the  company. 

But  then  the  bill  also  states,  that  the 
directors  relied  upon  a  guarantee  of  the 
old  partners  that^  so  far  as  the  assets 
did  not  produce  enough  to  make  good 
this  deficiency,  the  company  was  to  re- 
sort to  the  private  estates  of  the  part- 
ners; and  the  bill  states  that  the 
guarantee  was  wholly  insufficient,  and, 
further,  that  the  directors  neglected  to 
require  a  mortgage  of,  or  other  efiectual 
charge  upon,  those  private  estates,  so  as 
to  secure  the  efficiency  of  the  guarantee. 


and  that,  by  reason  of  the  absence  of 
such  mortgage  or  other  efiiectual  charge, 
the  partners  had  been  enabled  to  apply, 
and  had  applied,  very  considerable  parts 
of  their  private  estates  in  payment  of 
other  heavy  liabilities,  and  that  other 
large  portions  of  the  private  estates  had 
been  disposed  of  by  way  of  sale,  trans- 
fer, settlement,  or  otherwise. 

Therefore  these  allegations  amount 
to  these  three  things :  First,  a  know- 
ledge of  insolvency  to  the  extent  of 
£3,000,000;  secondly,  the  professed 
taking  of  an  insufficient  guarantee  to 
meet  that  deficiency ;  and,  thirdly,  that, 
in  point  of  fact,  they  did  not  take  a  se- 
curity which  it  was  their  bounden  duty 
to  take : — [His  Honour  then  read  seve- 
ral passages  from  the  latter  part  of  the 
bill  and  from  the  prayer.] 

It  is  therefore  distinctly  alleged  by 
the  bill  that  there  has  been  a  neglect  of 
duty  on  the  part  of  these  trustees,  who, 
undoubtedly,  according  to  the  allega- 
tions of  the  bill,  and  apart  from  the 
allegations  of  the  bill,  must  be  con- 
sidered as  only  authorized  to  purchase 
that  which  was  worth  purchasing, 
namely,  a  solvent  and  money-making, 
and  not  a  money-losing  and  insolvent, 
concern.  That  the  allegations  of  this 
bill  amount  to  a  distinct  charge  of  a 
breach  of  trust  or  duty  on  the  part  of 
the  trustees,  can  admit  of  no  shadow  of 
doubt  whatever.  Then,  if  there  be  on 
the  part  of  these  Defendants  an  admis- 
sion— because  by  demurring  to  the  bill 
they  have  admitted  the  charges  of  the 
bill— of  a  very  great  neglect  of  duty  by 
the  directors,  which  has  thrown  upon 
the  body  of  which  they  were  directors 
or  trustees  an  enormous  loss,  certainly 
one  would  say  that  it  is  a  bill  which 
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L.  0.  would  have  made  no  difference.  Moreover,  these  Defendants  are 
1869  executors,  and  though  an  agent  is  liable  at  law  for  negligence,  that 
Otkbend,    liabiUty  is  not  transmitted  to  his  representatives,  under  the  old 


GuBN^.&Ck).  ^^jg  ^^  personalis  moritur  cum  persona, 

Also,  this  bill  is  filed  by  the  company,  not  by  the  individual 
shareholders,  who  might  each  complain,  but  the  company  cannot 


V. 

Gdbket. 


requires,  at  least,  to  be  answered,  and 
it  would  be  a  very  strong  case  indeed 
which  would  induce  the  Court  sum- 
marily to  dispose  of  such  a  case  as  this 
by  allowing  a  demurrer  to  the  bill,  and 
so  putting  the  Plaintifif  at  once  out  of 
Court  without  any  remedy  whatever. 
Upon  principle,  therefore,  I  should  say 
that  this  bill  is  one  that  requires  an 
answer. 

But  then  some  other  objections  ha^e 
been  taken,  and  it  is  said  that  the 
company  is  incompetent  to  sue  in  its 
corporate  capacity  its  own  directors. 
But  I  apprehend  that  that  point  has 
been  settled  long  ago  by  the  decision 
of  Lord  Eardwicke  in  the  celebrated 
case  of  CharitahU  Corpcratum  v.  StU- 
tan  (2  Atk.  400).  It  was  argued  at 
the  Bar  that  this  case  has  not  been 
looked  upon  quite  favourably.  The 
decision  was  made  in  the  year  1742, 
and  no  case  has  been  cited  in  which  it 
has  been  overruled,  or  in  which  it  has 
been  judicially  impugned.  That  case 
therefore  standing,  and  having  been 
acted  upon  very  frequently,  and  so 
recently  as  in  the  case  of  Society  of 
Practical  Knowledge  v.  Ahbott  (2  Beav. 
559),  I  must  take  it  to  be  the  law,  and 
consider  that  I  am  bound  to  follow  it. 
[His  Honour  then  read  parts  of  the 
judgments  in  those  two  cases,  and  con- 
tinued :— ] 

Upon  these  authorities,  therefore,  I 
apprehend  that  on  a  bill  being  filed  by 
a  corporation  charging  its  directors, 
who  are  trustees  for  the  proper  per- 
formance of  their  duty,  with  a  neglect 


of  duty  so  gross  as  that  which  is  charged 
in  this  bill,  I  should  be  bound  to  over- 
rule the  demurrer,  and  say  that  such  a 
bill  must  be  answered. 

But  I  am  informed  that  the  Lords 
Justices  have  lately  decided  that  in  all 
cases  between  the  company,  or  between 
the  contributories  and  their  directois, 
on  any  internal  question  as  to  the 
affairs  of  the  company  being  wound  np 
under  the  Companies  Act,  instead  of 
filing  a  bill,  all  that  could  be  obtained 
by  a  bill  may  now  be  obtained  by  the 
summary  proceedings  prescribed  by  the 
165th  section  of  that  Act 

Although  the  Lords  Justices  have 
laid  down  that  much  may  be  done 
under  this  165th  section,  I  can  hardly 
think  that  they  meant  to  go  to  the  ex- 
tent of  saying  that  a  bill  is  no  longer 
necessary,  or,  at  all  events,  that  a  bill 
is  no  longer  sustainable;  because, al- 
though it  may  be  done  under  the  sum- 
mary jurisdiction,  there  is  no  enactment 
that  a  bill  shall  not  be  resorted  to. 
My  owfi  opinion  is,  that  if  this  case 
had  been  presented  to  any  branch  of 
the  Court  upon  a  summons,  the  Court 
would  have  held  that  it  was  not  a  case 
to  be  disposed  of  in  such  a  summaiy 
way,  and  was  a  case  for  a  bill,  on  which 
alone  it  could  be  decided.  On  every 
ground,  therefore,  and  considering  that 
a  prima  facie  case  is  made  which  re- 
quires an  answer,  I  am  of  opinion  that 
this  bill  must  be  answered,  and  that 
the  demurrer  must  consequently  be 
overruled. 
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If  this  bill  could  stand,  the  company  could  recover,  and  then  each  L.  G. 

individual  shareholder  might  file  his  bill,  and  all  the  suits  might  1869 

go  on  at  once.    It  is  only  a  question  of  account,  and  these  sums  Oy^rd 
must  be  allowed  to  the  directors.    They  may  have  acted  impru-  Gu»n£t,&Oo. 

dently,  but  not  with  such  gross  imprudence  as  to  make  themselves  Ocbnet. 
liable.    This  suit  iff,  in  fiEU^t,  a  suit  for  damages,  and  the  remedy,  if 
any,  is  at  law. 

Mr.  Cdton,  Q.C.,  and  Mr.  Ferrers,  for  the  bill : — 

There  may  be  a  remedy  at  law  for  each ,  individual  share- 
holder, but  that  is  no  reason  why  there  should  not  be  a  suit  to 
bring  back  into  the  funds  of  the  company  money  which  has 
been  misapplied  by  the  directors.  Whatever  is  recovered  in  this 
suit  must  be  taken  into  account  in  any  proceeding  by  any  share- 
holder. 

This  is  not  a  suit  for  damages.  We  say  that  £1,500,000  has 
been  lost  by  the  misconduct  of  the  directors,  and  we  ask  to  have  it 
brought  back  as  a  specific  sum  lost  by  trustees,  and  not  as  unliqui- 
dated damages.  The  death  of  Mr.  CKbh  is  only  a  bar  to  an  action 
at  law  for  damages,  not  to  a  claim  for  a  breach  of  trust.  We  say 
it  was  a  breach  of  trust  to  buy  the  old  business  at  all,  as  the  com- 
pany was  formed  not  for  that  purpose  only,  but  to  carry  on  the  bill- 
broking  business  generally,  and  when  the  directors,  on  investiga- 
tion, found  the  firm  of  Overend,  Gumey,  <&  Co.  in  an  insolvent 
condition,  they  should  not  have  made  the  purchase.  Their  powers 
were  to  buy  a  concern  under  the  ordinary  mercantile  risks,  not  a 
hopeless  business  like  this.  They  knew  the  enormous  liabilities, 
and  that  upwards  of  £4,t)00,000  of  debts  were  so  bad  as  not  to  be 
taken  over.  If  the  contents  of  the  second  deed  had  been  known, 
the  company  would  never  have  been  formed,  for  no  one  would  have 
taken  a  share :  Odkes  v.  TiArqtuind  (1).  There  is  no  reason  why 
the  company  should  not  maintain  this  suit.  CharUdhle  Carparaiion 
V.  Sutton  (2)  is  an  authority.  In  all  cases  of  misrepresentation 
there  is  a  concurrent  jurisdiction  :  Wilson  v.  Short  (3)  ;  Ingram  v. 
Thorp  (4) ;  BavolinB  v.  Wiekham  (5). 

(1)  Law  Rep.  2  H.  L.  325,  343.  (3)  6  Hare,  366. 

(2)  2  Atk.  400.  (4)  7  Ibid.  67. 

(5)  3  De  G.  ik  J.  804. 
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L.  c.       July  28.    Lord  Hathebley,  L.C. : — 

Jf^  I  have  very  carefully  considered  the  case,  and  it  appears  to  me 

OTEBKin),  that  this  bill  cannot  be  sustained  as  against  the  demurring  Defen- 
v!  *  dants.  The  bill  is  of  a  very  singular  character.  It  endeavours  to 
^I^f^*  raise,  and  I  have  no  doubt  does  raise,  properly  and  feirly,  the  case 
in  dispute  between  the  two  parties.  The  bill  states  that  Mr.  CUbb, 
of  whom  the  demurring  Defendants  are  the  personal  representatives, 
was  a  director  of  a  company  which  had  been  formed  for  the  pur- 
pose of  buying  a  certain  business  of  Overend,  Oumetfy  &  Co. ;  and 
it  is  said  that  Mr.  QH^  and  his  co-directors  so  exercised  this  func- 
tion of  purchasing  on  behalf  of  the  company  that  they  have,  by 
their  imprudence  (for  it  is  not  in  my  opinion  or  in  that  of  the 
Vice-Chancellor  put  any  higher),  made  a  very  burdensome  pur- 
chase, and  have  fixed  the  company,  in  consequence,  with  a  very 
heavy  loss,  and  the  bill  seeks  solely  on  that  ground — ^want  of 
wisdom,  and  want  of  judgment — ^to  fix  the  Defendants  with  the 
consequences.  The  bill  does  not  aver,  from  the  beginning  to  the 
end,  that  there  was  any  fraud  on  the  part  of  Mr.  Qibb^  and,  indeed, 
from  the  averments  in  the  bill  it  must  be  almost  taken  to  be  im- 
possible that  it  should  be  so,  because  he  himself  was  a  ptirchaser, 
and  had  an  interest  in  the  concern;  and  I  cannot  put  the  case 
in  that  respect  more  highly  in  favour  of  the  demurring  parties, 
or  more  adversely  to  the  bill,  than  by  stating  the  conclusion  to 
which  the  Vice-Chancellor  came,  and  in  which  I  entirely  concur. 
He  says :  "  There  is  no  charge  that  the  conduct  of  the  directors 
in  making  the  purchase  of  this  business  was  fraudulent,  or  that 
they  intended  to  do  otherwise  than  discharge  that  which  they 
thought  their  duty  to  the  shareholders  who  had  joined,  or  were 
likely  to  join,  the  company."  Therefore  it  is  to  be  taken  that  Mr. 
CK6i,  who  was  not  one  of  the  original  partners,  has  done  nothing 
more  than  that  which  he  believed  to  be  the  proper  discharge  of 
his  duty. 

The  bill,  however,  contains  averments  which  tend  to  shew  that 
in  so  discharging  his  duty  he  has  acted  in  a  manner  which  has 
entailed  great  loss,  owing  (as  the  bill  puts  it)  to  circumstances 
and  facts  which  were  brought  to  his  knowledge,  and  which  ought 
to  have  deterred  him  and  his  co-directors  from  entering  into  this 
purchase  which  they  had  been  authorized  to  make  on  behalf  of 
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the  company.    Accordingly  the  bill  charges  that  very  heavy  losses       L.  C. 
have  been  sustained,  and  seeks  to  make  Mr.  Oibib  and  his  co-        18C9 
directors  jointly  and  severally  liable  "  to  make  good  and  pay  to     ovkrend, 
the  Plaintiff  company  the  amount  of  the  loss  which  they  have  sus-  <>u«»«y,&  Co. 
tained,  and  to  indemnify  them  against  all  such  further  loss  as     Gurnet. 
they  may  sustain  by  reason  of  their  having  purchased  the  said 
goodwill  and  assets,  and  having  undertaken  the  liabilities  of  the 
said  firm  of  Overend,  Oarney,  dk  Co** 

Now,  it  seems  to  me  that  the  case  here  divides  itself  into  two 
branches:  and,  with  respect  to  one  branch  of  the  case — ^the  loss 
which  has  accrued  in  consequence  of  the  debts  and  liabilities  which 
have  fallen  upon  the  new  company  irrespective  of  the  loss  of  their 
capital — I  confess  I  think  it  is  quite  impossible  for  a  bill  to  be  sus- 
tained in  this  Court,  and  that  whatever  remedy  there  may  be  would 
be  by  an  action  at  law  for  negligence.     It  has  been  argued,  and  I 
am  not  prepared  at  present  to  say  that  the  case  would  not  require 
a  good  deal  more  consideration  if  it  had  rested  upon  that  alone, 
that,  to  the  extent  of  the  capital  placed  in  the  directors*  hands, 
Mr.  Oibh  and  his  co-directors  are  responsible  to  the  shareholders, 
following  the  case  of  CharUalle  Corporation  v.  Button  (1),  according 
to  which  it  would  be  possible  for  this  Court  to  hold,  that  if  a  certain 
body  of  people  place  a  given  sum  of  money  in  the  hands  of  any 
person  to  be  laid  out,  and  he  lays  out  that  money  in  such  a 
manner  that  he  can  be  said  to  be  guilty  of  a  breach  of  trust  towards 
them,  he  may  be  answerable  for  the  amount  of  money  so  placed  in 
his  hands,  and  so  wasted.     But  to  hold  that  the  directors  are 
further  to  be  pursued  in  this  Court  in  respect  of  all  liabilities  that 
have  been  occasioned  by  the  property  in  which  the  money  was 
invested  being  a  damnosa  haereditas  beyond  the  amount  of  the 
property  lost,  seems  to  me,  in  the  absence  of  any  fraud,  a  proposi- 
tion which  would  be  extremely  difficult  to  sustain.    All  the  loss, 
beyond  the  capital  which  they  may  be  supposed  in  this  case  to 
have  had  in  their  hands,  might  form  the  proper  subject  of  an 
action  for  negligence,  if  the  Plaintiffs  thought  they  could  maintain 
such  an  action  in  the  absence  of  any  fraud  being  charged :  and  the 
consequence  of  that  would  be,  that  the  executors  of  Mr.  GtUb  could 
not  be  pursued  at  law,  for  the  tort  would  be  personal.    It  certainly 

(1)  2  Atk.  400. 
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L.  0.  seems  to  me  that  they  could  not  be  pursued  in  equity  with  refer- 
1869  ence  to  any  such  loss  as  that  which  I  have  last  mentioned. 
Oterend,  Howeyer^  I  have  now  to  consider  the  case  so  far  as  it  relates  to 
GuBNET.&Co.  ^|j^  money  placed  at  the  disposal  of  Mr.  Oibb  and  the  others  to  be 
GuRMEY.  laid  out  on  behalf  of  the  company,  and  I  have  to  consider  whether 
or  not  the  acts  of  the  directors,  as  charged  in  the  bill,  amount  to 
such  a  breach  of  trust  that  Mr.  Oibh,  or  his  personal  representa- 
tives, are  liable  in  respect  of  that  breach  of  trust  for  the  loss  whicli 
has  taken  place.  And  in  this  respect  the  case  is  almost  of  fiist 
impression;  because  all  the  cases  which  have  hitherto  occurred 
have  not  been  cases  of  parties  having  full  power  to  do  all  that 
they  have  done,  and  being  held  to  have  done  it  imprudently  or 
unadvisedly,  but  have  been  cases  in  which  fraud  has  been  allied. 
They  have  been  cases,  not  of  suits  by  the  company  to  get  back  the 
assets  of  the  company,  but  cases  of  suits  by  individual  shareholdeig 
who  have  said  that  they  had  been  induced  by  the  fraud,  misrepre- 
sentation, and  misconduct  of  the  directors,  to  become  shareholders 
in  the  company.  And  one  of  two  things  has  been  tried — either  to 
make  the  directors  personally  responsible  for  the  moneys  that  have 
been  so  obtained  by  fraudulent  misrepresentation ;  or,  what  is  more 
common,  as  in  the  case  of  Oakes  v.  Turqtuind  (1),  and  cases  of  tiiat 
kind,  to  escape  from  the  contract  altogether,  and  to  be  liberated 
from  their  position  in  the  company,  and  to  have  their  names  strack 
out  from  the  company's  list,  as  having  been  brought  into  the  com- 
pany by  fraudulent  acts  on  the  part  of  those  who  were,  for  that 
purpose,  to  be  taken  as  the  agents  of  the  company.  But  such  a 
case  as  this — ^namely,  a  bill  by  the  company  against  the  directors, 
alleging  in  fact  that  the  company  had  employed  the  directors  as 
agents  to  purchase  a  certain  property,  that  they  had  not  miscon- 
ducted themselves  in  any  way  which  could  be  regarded  as  fraud, 
but  had  misconducted  themselves  in  purchasing  that  which  it  was 
unwise  and  imprudent  for  them  to  purchase,  is,  to  my  mind,  a  case 
of  first  impression. 

I  must,  in  the  first  place,  consider  the  character  of  the  purchase 

which  the  directors  were  empowered  to  make.    They  were  not  to 

buy  an  ordinary  estate,  in  which  case  they  might,  no  doubt,  be  held 

guilty  of  such  an  amount  of  gross  negligence  as,  if  ngt  actually 

(1)  Law  Rep.  2  H.  L.  325. 
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amounting  to  fraud,  would  make  them  liable  in  this  Court  as  L.a 
trustees  to  their  cestuis  que  trwt  But  this  was  a  purchase  which  1869 
must  be  of  an  extremely  speculative  nature.  Everybody  knows  ovrkkkd, 
that  all  trades  are  speculative,  and  the  trade  of  a  bill  broker  cannot  G^^'^**^  ^<^' 
be  considered  as  the  least  so.  That  being  the  case,  the  authority  Gcrkex 
which  the  directors  received,  as  found  in  the  articles  of  association 
and  the  memorandum  of  association,  appears  to  be  this :  A  com- 
pany is  to  be  formed,  with  the  object  of  **  carrying  on  the  business 
of  bill  brokers  and  money  dealers,  as  theretofore  carried  on  by 
Messrs.  Overend,  Qwrnei/y  &  Co.,  and  with  a  view  to  the  above  object, 
the  acquisition  of  such  business  upon  terms  to  be  agreed  upon  by 
the  directors,  and  the  acquisition,  whether  by  way  of  purchase,  or 
amalgamation,  or  otherwise,  of  such  other  business  or  businesses  of 
a  like  character,  and  upon  such  terms  as  the  directors  should 
think  expedient."  The  company  is,  therefore,  to  embark  in  that 
which  must  always  be  a  hazardous  business — ^a  business  entirely 
dependent  on  the  prudence  and  dexterity  of  those  who  manage  it. 
Then  the  articles  of  association  authorize  the  directors  *'  to  pur- 
chase or  acquire  upon  such  terms,  and  under  such  stipulations  as 
to  guarantee  or  otherwise,  as  may  be  agreed  upon,  the  business  and 
goodwill  of  the  said  Messrs.  Overend,  Gurney,  dt  Co.,  as  the  same 
now  stands,  and  any  other  business  of  a  like  character  which  they 
may  hereafter  think  it  expedient  to  acquire  for  the  benefit  of  the 
company."  There  is  the  largest  possible  power  given  to  these 
gentlemen  to  buy  this,  which  was,  in  itself,  a  speculative  business, 
and  they  are  to  do  it  entirely  in  such  manner  as  they  may  think 
expedient. 

Now  let  us  see  what  are  the  errors  of  judgment  of  which  they 
are  accused.  It  is  stated  in  the  bill  that  Overend,  Oumey,  &  Co. 
had  at  the  time  when  this  company  was  formed,  or  about  that  time, 
Mtained  the  highest  commercial  reputation,  and  that  their  business 
was  universally  supposed  to  be  most  successful  and  profitable.  It 
is  further  stated,  that  in  or  about  the  year  1861  certain  accounts 
upon  which  very  large  amounts  were  due  to  the  firm,  and  which 
were  wholly  unsecured,  or  insufficiently  secured,  and  also  certain 
investments,  were  regarded  with  alarm  by  the  partners.  Thofe 
debts  amounted  to  £2,782,000 ;  and,  regard  being  had  to  the  enor* 
mous  amounts  due  from  some  of  the  parties,  I  may  take  it  that 
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L.  G.       these  were  not  very  eligible  inyestments  in  the  way  of  business. 

1869       The  bill  fiirther  states  that  by  the  end  of  June,  1865,  the  said 

Oykkssd,    fii™  ^^  insolvent  to  the  extent  of  at  least  two  millions  sterling. 

OuBK£T,ftCo.  fji^g^i  probably  is  the  strongest  averment  in  the  whole  bill;  but,  at 

GrRNET.     the  same  time,  I  think  it  must  be  taken  to  mean  exactly  what 

it  says,  namely,  that  if  the  firm  had  stopped  on  that  day,  they 

would  not  have  had  assets  sufficient  to  meet  their  liabilities  by  the 

amount  of  two  millions. 

Still  I  must  not  assume  more  on  behalf  of  the  pleader  than  k 
averred,  and  certainly  not  mora  than  the  statements  will  justify;  and 
I  apprehend  it  to  be  the  case  in  all  large  concerns  of  this  kind,  that 
there  are  a  number  of  debts  which  are  not  available  on  a  given 
day,  but  which  nevertheless  may  be  of  considerable  value  if  time 
be  allowed,  time  being  in  mercantile  affairs  most  important  with 
regard  to  everything  of  this  description.  However,  we  must  take  it 
that  they,  according  to  the  averments  in  the  bill,  upon  that  day  in 
June  owed  more  than  two  millions  beyond  their  assets. 

[His  Lordship  then  read  extracts  from  the  bill  as  to  the  arrange- 
ment between  the  new  company  and  the  old  firm  of  Overend, 
Qumejff  dt  Co.,  and  commented  on  them.] 

The  scheme,  therefore,  may  be  reduced  to  this :  the  partners  in 
the  old  firm  say.  We  are  in  a  state  of  insolvency  at  this  moment 
to  the  extent  of  two  millions ;  but  we  have  four  millions  owing  to 
us,  and  we  want  time  to  get  that  four  millions  in ;  we  will  set  off 
our  one  million  which  is  due  to  us  as  partners  against  those  debts; 
we  will  also  leave  £250,000,  part  of  the  sum  to  be  paid  for  good* 
will,  as  entering  into  that  account^  and  so  far  reducing  the  amount 
which  we  are  ultimately  to  pay  to  you.  The  time  given  for  realiz- 
ing is  to  be  two  years  and  a  half,  which  is  called  the  "  Suspense 
Period,"  and  during  that  period  we  will  try  to  get  in  these  four 
millions ;  we  will  get  in  as  much  as  we  can,  and  we  will  guaran- 
tee you  the  difference  at  the  end  of  the  time.  No  doubt,  to  one 
not  accustomed  to  be  engaged  in  hazardous  transactions  of  this 
kind,  this  does  seem  to  be  a  most  hazardous  speculation,  and  one 
which  probably  few  persons  in  this  Court  would  be  disposed  to 
enter  into ;  but  I  must  take  it  upon  statements  in  the  bill,  that 
those  who  entered  into  this  concern  themselves  believed  that  they 
were  discharging  their  duty;  that  is  to  say,  that,  having  power  ta 
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buy  the  business  upon  the  best  terms  they  could  make,  and  having       L.  C. 
power  to  take  a  guarantee,  which  implied  that  they  might  possibly       1869 
find  a  necessity  for  a  guarantee  in  respect  of  the  liabilities,  they     Oyebbni^ 
entered  into  this  arrangement,  and  they  bought  a  business  which    ^^^» 
has  turned  out  to  be  not  so  profitable  as  was  anticipated.    How-     Qp»»»^ 
ever,  it  was  evidently  a  speculation,  because  there  were  these  four 
millions  of  debts,  which  were  to  be  worked  off  by  the  suspense 
account,  and,  upon  the  face  of  the  bill,  it  would  be  absurd  to 
suppose  that  the  whole  of  the  four  millions  would  be  realized. 
But,  then,  how  are  we  to  tell  what  portion  was  expected  to  be 
realized?    It  was  more  than  double  the  amount  of  the  present 
insolvency,  and  in  that  state  of  things  how  can  I  say  that  Mr. 
Otbb,  who  has  not  exceeded  in  any  particular  the  letter  of  his 
power,  has  committed  a  breach  of  trust  towards  those  who  em- 
ployed him  as  their  agent,  for  which  his  estate  is  to  be  answerable? 
They  employ  him  to  buy  this  concern,  believing  it  to  be,  although 
a  hazardous  yet  a  flourishing  one;  and  the  view  which  I  must 
take  is,  that  he  bought  it  believing  it  to  be  a  flourishing  concern. 

The  only  averment  I  find  which  seems  to  have  pressed  on  the 
mind  of  the  Vice-Chancellor  is  that,  having  this  authority  given, 
the  directors  called  no  meeting  of  the  shareholders  for  further 
powers;  but  I  apprehend  that  I  cannot  hold  that  the  directors 
are  liable  for  not  doing  so.  Mr.  OM  being  quite  willing  to  enter 
into  the  speculation,  how  was  it  possible  that  he  should  know  that 
the  others  were  not  as  wilUng  to  enter  into  it  as  himself?  How 
could  the  directors  dive  into  the  minds  of  all  the  shareholders? 
How  could  Mr.  Ottib  know  anything  as  to  the  feeling  of  security 
which  might  exist  in  the  minds  of  others  with  regard  to  the  affairs 
of  Overend,  Ourney,  dt  Co.,  and  how  was  he  to  know  that  it  was  not 
the  same  as  that  which  he  himself  felt?  If  I  were  to  hold  any 
such  doctrine  as  that,  it  would  involve  in  extreme  peril  many 
transactions  which  we  all  know  were  going  on  some  few  years 
ago.  At  that  time  business  after  business  was  being  bought,  and 
if  I  were  to  hold  that  persons  entering  into  a  treaty  to  sell  their 
business  to  a  company  were  liable  to  this — that  the  new  directors  with 
whom  they  treated  on  behalf  of  the  purchasing  company  were  to  be 
informed  fairly  and  fully  of  the  state  of  the  concern,  and  were  then 
to  lay  the  whole  of  the  affairs  of  the  concern  before  a  public 
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L.  C.        meeting  of  shareholders  before  the  affair  could  be  dealt  with,  it 
1869        would  of  course  at  once  put  a  stop  to  the  buying  and  selling  of 
0^^^^,     businesses  of  this  description.    No  doubt  the  sellers  would  desire 
OrBKEY.&Go.  ^j^gjj.  i^ffaifg  to  be  kept  private,  and  not  desire  to  have  them 
GuBxxT.     ransacked ;  and  unless  there  were  persons  with  whom  they  were 
authorized  tp  deal,  and  whom  the  company  had  entrusted  and  were 
content  to  rely  upon,  it  would  be  impossible  that  transactions  of 
this  description  could  be  carried  out     If,  then,  I  do  not  find  that 
they  have  acted  in  breach  of  their  duty — if  I  do  not  find  that  they 
have  done  anything  more  than  make  a  bad  bargain — ^it  appears  to 
me  that  I  cannot  assume  that  the  company  ^re  thereupon  entitled 
to  say  that  Mr.  Gibb  is  responsible  for  a  breach  of  trust,  he  only 
having  done  that  which  they  sent  him  to  do,  having  bought  this 
business,  but  with  an  amount  of  knowledge  which  he  must  neces- 
sarily as  a  director  acquire,  exceeding  the  amount  of  knowledge 
which  was  acquired  by  them. 

After  the  arrangement  had  been  made,  a  prospectus  was  issued, 
and  I  cannot  help  thinking  that  there  has  been  some  confusion  in 
that  part  of  the  argument  between  the  case  of  those  who  were  mis- 
led by  the  prospectus,  which  was  relied  on  in  OaJcesY.  Turqwini  (1), 
and  the  case  of  those  who  depend  upon  an  agent,  and  give  him  full 
confidence  as  an  agent,  when  he  has  not  acted  as  a  wise  or  prudent 
agent.  We  are  told  that  the  company  was  registered,  and  that  the 
an-angement  had  been  made  immediately  after  the  registration  of 
the  memorandum  of  association.  The  Plaintiffs  say  that  the 
prospectus  was  prepared  and  intended  to  be  issued,  but  then,  in  the 
meantime,  the  company  had  been  formed  The  prospectus  says  that 
the  company  was  formed  for  the  purpose  of  carrying  into  effect  an 
arrangement  which  had  been  made  (therefore,  that  shews  that  it 
had  been  done)  for  the  purchase  from  Messrs.  Overend,  Crum% 
&  Co,y  of  their  long-established  business  as  bill  brokers  and  money 
dealers,  upon  terms  which,  in  the  opinion  of  the  directors,  could 
not  fail  to  ensure  a  highly  remunerative  return  to  the  shareholders. 
I  cannot  say  that  was  not  their  opinion,  however  sanguine  it  might 
have  been,  and  nobody  can  doubt,  even  now  that  we  know  the  full 
extent  of  the  disaster,  that  the  value  of  the  goodwill  of  the  busi- 
ness of  Overend,  Ourneij,  cfe  Co.  was  at  that  time  enormous.  There- 
(1)  Law  Rep.  2  H.  L.  325, 
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fore  it  is  impossible  for  me  to  say  that  these  directors  might       LC 
not  well  have  said  to  the  old  partners  in  Overendy  Chtrney,  &  Co. :        1869 
''  You  have  been  very  imprudent,  but  you  have  got  a  splendid    oterskd. 
business;   when  you  have  money  at  call  yon  should  not  have  ^^^^^'^^ 
these  large  investments  of  money  which  are  not  at  call ;  we  will     Gcbket. 
conduct  the  business  on  a  new  footing ;  we  have  our  new  capital ; 
we  have  your  four  millions  of  debts  to  make  the  best  we  can 
of;  and  having  your  goodwill,  and  the  enormous  extent  of  business 
which  you  have  at  your  command,  we  shall  be  able  to  make  that 
again  a  flourishing  business  which  had  evidently  been  in  former 
times  a  flourishing  business ;"  for  it  is  alleged  that  before  1861  there 
was  no  doubt  whatever  upon  that  subject. 

There  is  one  other  point  which  I  ought  to  notice.  There  were 
two  deeds  between  the  new  company  and  the  old  firm.  One  is  an 
ordinary  deed  with  reference  to  the  arrangement  with  the  com- 
pany ;  and  in  that  deed  there  is  contained  also  the  arrangement 
about  the  £500,000,  the  £250,000  in  shares,  and  the  £250,000  to 
be  paid  by  the  company.  The  other  is  a  separate  deed  as  to  the 
suspense  account  and  the  suspense  period,  containing  the  arrange- 
ment as  to  the  four  millions  to  be  worked  off  in  the  way  I  have 
described,  and  in  respect  of  which  the  guarantee  is  to  be  given  at 
the  end  of  the  suspense  period  of  two  and  a  half  years.  Then  the 
prospectus  says:  '' Copies  of  the  company's  memorandum  and 
articles  of  association,  as  well  as  of  the  deed  of  covenant  in' relation 
to  the  transfer  of  the  business,  can  be  inspected  at  the  offices  of 
the  solicitors  of  the  company."  Great  stress  was  laid  by  the  Vice- 
chancellor  in  this  case,  as  in  the  case  of  Oakea  v.  Turguand  (1), 
upon  the  second  deed  not  being  brought  forward,  and  it  was  said 
that  if  the  second  deed  had  been  produced  many  persons  would 
.not  have  subscribed.  How  far  an  averment  of  that  kind  is  to  be 
taken  as  an  averment  of  fact  I  think  is  a  very  doubtful  matter ;  to 
say  that  any  particular  person  would  or  would  not  have  subscribed 
if  this  or  that  had  or  had  not  been  done  is  predicting  the  future, 
and  cannot  be  taken  as  an  averment  of  fact.  But,  whatever  may 
have  been  done,  I  apprehend  that  I  have  only  to  consider  whether 
the  second  deed  was  W^rd  vires  1  It  seems  to  me  that  it  was  not 
ultra  vires  at  all.  The  directors  had  the  power  to  buy  under  such 
(1)  Law  Kep.  2  H.  L.  325. 
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Ii.0.       terms  as  ihey  thought  fit^  and  taking  such  guarantee  as  they 

1869        thought  fit.    The  second  deed  is  the  guarantee  which  they  think  it 

OvKBEin),    fit  to  take ;  and  I  must  say  that,  there  being  no  fraud,  but  a  total 

CkBNn.&Co.  absence  of  anything  like  fraud,  it  would  be  impossible  for  me  to 

GvBsisr.     g^y  that  taking  such  guarantee  as  they  think  fit  means  that  they 

are  also  to  take  mortgages.     No  one  ever  heard  that  in  buying  a 

company's  business  there  is  to  be  also  a  mortgage  security.    There 

is  nothing  whatever  in  the  contract  to  shew  that  in  taking  these 

guarantees  the  directors  were  bound  to  take  guarantees  in  the 

shape  of  mortgages  on  the  real  property  of  the  seyeral  partners. 

The  partners  were  all  thought  to  be  men  of  wealth,  and  there  is 

nothing  to  shew,  in  truth,  that  the  bulk  of  them  were  not  men  of 

wealth ;  subject  of  course  to  this  question  of  the  two  millions,  which 

if  the  firm  had  broken  up  at  that  moment  might  have  been 

demanded  of  them. 

Then  the  case  is  reduced  to  this :  As  regards  one  half  of  the  bill 
I  hold  it  to  be  utterly  untenable,  namely,  as  to  damage  accming 
iUtrd  the  money  placed  in  the  directors'  hands.  That  I  hold  to  be 
simply  a  case  of  negligence,  for  which  no  proceedings  can  now  be  had 
against  the  executors  of  Mr.  Oibh.  But  whether  there  has  not  been 
a  waste  of  the  assets  put  into  the  hands  of  the  directors,  looking 
to  the  terms  of  the  agreement,  the  authority  which  was  given  to 
him,  the  circumstance  that  he  is  not  alleged  to  have  acted  nuda 
fide  in  any  part  of  it,  and  that  the  only  allegation  against  him  is 
that  he  has  not  made  a  sound  and  profitable  bargain  under  the 
circtimstances  of  the  case,  I  think  that  the  shareholders  must  take 
the  consequences  of  the  manner  in  which  their  business  was  con- 
ducted by  those  whom  they  have  trusted  to  act  as  their  agents. 
If  the  question  were  simply  whether  they  had  or  had  not  made  a 
bad  or  imprudent  bargain,  that  is  not  a  question  which  could,  be 
dealt  with  in  this  Court  as  involving  a  breach  of  trust;  or,  if  it 
were,  whether  they  had  failed  to  secure  a  good  bargain  for 
persons  who  intrusted  the  moneys  to  them  for  that  purpose,  that 
is  not  the  case  we  have  here.  The  company  must  take  the  con- 
sequences of  having  intrusted  their  moneys  to  persons  of  sanguine 
temperament  who  have  made  a  purchase  which  turns  out  to  be  a 
bad  one ;  but  I  do  not  find  enough  in  this  case  to  shew  me  that  it 
is  so  ridiculous  or  absurd,  or  that  there  has  been  such  erasta 
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megligmtia^  amounting  to  frauds  as  to  induce  me  to  hold  that  the       L.  c. 
gentleman  whose  executors  are  now  sought  to  be  impeached  had        1869 
made  himself  responsible  for  a  breach  of  trust  for  which  I  can     ovEBm.D. 
hold  them  liable.  Gdbney,  &  Co. 

With  reference  to  the  prospectus,  it  seems  to  me  to  have  little  Gubnzt. 
•or  no  bearing  on  this  case,  and  I  should  not  have  referred  to  it  if  it  """ 
had  not  been,  for  the  reliance  placed  on  Lord  Chdmsford^s  observa- 
tions  in  Oakes  v.  Twrqwind(l\  that  the  directors  were  not  justified 
in  keeping  back  the  second  deed,  when  they  were  inviting  persons 
in  the  prospectus  to  join  the  company.  I  have  nothing  more  to  say 
About  that  part  of  the  case.  That  may  or  may  not  justify  a  particular 
•creditor  saying,  ''  You  haye  misled  me  by  the  representations  of 
your  prospectus,  and  therefore  I  ought  to  be  released  from  the 
-company  altogether;"  but  that  is  a  totally  different  case  from  tliat 
of  the  company  itself  having  armed  these  gentlemen  with  an  au- 
thority which  they  have  exercised.  This  case  does  not  depend  upon 
what  was  said  or  done  in  the  prospectus,  but  upon  the  terms  of  the 
Articles  and  memorandum  of  association,  which  contain  the  contract 
between  the  company  and  the  body  of  directors.  There  I  find  that 
the  directors  are  armed  with  such  powers  as  justify  me  in  saying 
that,  if  they  have  acted  to  the  best  of  their  judgment,  however 
•erroneously,  they  are  not  liable  to  answer  for  a  breach  of  trust  to 
those  who  have  entrusted  them  with  such  large  powers. 

I  hold,  therefore,  that  the  demurrer  ought  to  have  been  allowed, 
with  the  usual  consequences,  and  the  decision  will  be  reversed 
Accordingly. 

Solicitors  for  the  Plaintiffs:  Messrs.  Maynardy  San, it  Co. 
Solicitors  for    the  Defendants:   Messrs.    Uptons,  Johnson,  dk 
Upton. 

(1)  Law  Rep.  2  H.  L.  843. 


722  .OHANCEBT  AFFEAI&  [LX. 


L.a         ATTOENEY-GENEEAL  *.  SIDNEY  SUSSEX  COLLEGK 

tXZ  CharHty-'WtlI-'Con9trueliim--Educalion-^Coneff€^Long  Usage— Statuiei  rf 

FehA0,l2,lB;  University  Commissioners, 

March  24. 

"""  A  testator,  in  1641,  gave  lands  to  Sidney  Sussex  College;  Cambridge,  and 

IHnity  College^  Oxford,  for  the  only  use,  education  in  piety  and  learning  of 
ten  descendants  of  the  brothers  and  sisters  of  the  testator  and  of  his  two 
wives,  and  in  default  of  such  to  their  poor  kiudrcd. 

The  two  Colleges  accepted  the  gift,  and  each  had  always  required  that 
those  persons  who  claimed  the  benefit  thereof  should  become  members  of  the 
Ck>llege,  and  be  educated  there,  and  when  there  were  no  such  claimants^  eaek 
College  had  appropriated  a  moiety  of  the  rents  to  their  own  purposes : — 

ffeld,  upon  the  construction  of  the  will,  that  any  descendants  claiming  the 
benefit  of  the  gift  must  becoine  members  of  one  of  the  Colleges,  and  be  edu- 
cated there,  and  that,  subject  to  that  trust,  the  Colleges  were  entitled  to  the 
lands  in  equal  moieties : 

Held,  also,  that  if  the  construction  of  the  will  had  been  doubtful,  the  con- 
temporaneous usage  might  be  referred  to,  and  that  the  Court  would  not 
assume  a  long  aeries  of  breaches  of  trust  to  have  been  committed. 

The  University  Commissioners,  in  1860,  made  a  statute  as  to  Sidney  Sussex 
College,  that  subject  to  the  legal  rights  of  any  persons  beneficially  interested 
under  the  will,  the  emoluments  derived  from  the  lands  should  be  carried 
to  the  general  funds  of  the  College : — 

Held,  that  Sidney  Sussex  College  took  one  moiety  of  the  rents  and  profits 
freed  from  the  charge  of  educating  any  descendants  under  the  will,  and  that 
a  scheme  must  be  prepared  as  to  the  moiety  taken  by  Trinity  College, 

Decree  of  the  Master  of  the  Uolls  varied. 

FbANCIS  combe,  of  Eemel  Hempstead,  in  the  county  o{HerL% 
Esquire,  made  his  will,  dated  the  Ist  of  May,  1641.  The  will  was 
divided  into  articles,  which  were  numbered,  and  the  following 
articles  relate  to  the  questions  in  this  suit : — 

**  2.  I  make  my  executor  my  brother-in-lawe,  Henry  Ewer,  Esqre.r 
Tlios.  GreenhiU,  gent.,  and  my  brother,  Tchie  Combe,  gentleman, 
and  my  brother,  John  CheshuU,  gentleman." 

"  15.  I  give  all  my  books,  except  somme  fewe  my  friends  desire, 
equally  to  Sydney  CoUedge  in  Cambridge  and  Trinitie  College  in 
Oxford,  excepte  the  Create  English  Bible." 

**  17.  I  desire  all  doubts  may  be  equally  amended  by  my  said 
executors,  to  whom  I  give  to  each,  besides  their  expenses  herein, 
£10  in  plate  onely,  and  the  overplus  of  my  goods  to  those  that 
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want  most  of  my  next  kindred,  and  my  house  by  Abbotts  Lcmgley 
Church  I  give  for  ever  one-halfe  of  the  rent  thereof  to  the  poore 
there,  quarterly,  and  the  other  halfe  rent  to  any,  quarterly,  that 
will  teache  poore  children  English  there,  for  ever  memorie  to  my 
dear  wife  Mrs.  Ann  QreenhiUr 

"  22.  I  revoke  the  former  article  of  sale  of  Abbotts  Langley  and 
appurts.,  and  will  and  ordaine  that  all  my  houses  and  lands  and 
tythes  and  goods  I  have  in  Eemjpsteed  shall  be  in  possession  of  my 
father  GreenhiU,  and  my  aforesaid  trustie  servant  Francis  Eodffes, 
and  two  other  sincere  and  impartiall  men  as  aforesaid,  to  pay  the 
said  debt  for  Abbotts  Lcmglerj  and  my  legacies,  and  doe  presently 
infeoffe  the  twoe  Colleges  aforesaid,  and  their  successors  for 
ever,  with  all  I  have  in  Abbotts  LangUy  and  the  lordship  there, 
and  the  meadowe  in  Saint  Stephens^  with  the  appurts.,  equally 
betweene  the  said  CoUedges  for  the  only  use,  education  in  pietie 
and  leaminge  of  foure  of  the  descendants  of  my  brothers  and 
sisters,  and  three  of  the  descendants  of  the  brother  and  sister  of 
my  fii-st  wife,  and  three  of  the  descendants  of  the  brothers  and 
sisters  of  my  second  wife,  or,  in  default  of  such,  to  their  next  poor 
kindred  for  the  fust,  by  the  father  s  side  for  the  second,  by  the 
mother's  side  and  the  lease  of  the  said  Langley  to  be  at  one  third 
parte  under  the  value  to  my  said  wive's  kindred  ever,  viz.,  brothers 
and  sisters  there  and  at  Harrowe'* 

**  27.  I  'give  out  of  my  lands,  tenements,  and  goods  in  Eemel 
Hempstead  aforesaid  £10  for  ever  to  a  free  schoole  for  teachinge 
poore  there  to  cast  accompt,  to  read  English,  and  to  write,  in 
Watford,  in  the  county  of  Hartford.  And  to  the  Abby  Church  of 
St  Albones  for  ever  out  of  my  said  lands,  tenements,  goods,  teiths, 
&c.,  in  Hemel  Hempsled,  £10  for  ever  soe  longe  as  there  shall  bee 
a  weekly  sermon  on  Saturday,  to  bee  chosen  by  the  greater  parte 
of  the  best  inhabitants  within  the  liberties  of  ^i^.  Albons  burrowe, 
on  com.  aforesaid,  and  such  of  my  former  books  in  folio,  4to,  8vo, 
or  16mo.,  as  'Mr.  BandaU  Nichott,  of  the  Hall  in  Henden  in  comi- 
tatns  Middlesea,  and  Mr.  John  Kinge  of  Abbotts  Langley  aforesaid, 
and  my  brother  Mr,  Cheenhill,  or  any  two  of  them,  shall  thinke 
least  fitt  for  the  said  Collidges  in  the  said  Univereities  for  ever  to 
the  use  of  the  clergie  and  schoolemaster  in  the  said  liberties,  and 
also  to  the  twoe  vicars  of  Saint  StepliefCs  and  Saint  NicholTs,  and 
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their  successors.  And  I  appoint  my  father  OreenhiB  aforesaid,  and 
my  three  last-named  friends,  overseers  in  trust  of  all  my  lands, 
goods,  and  leases,  and  estate  whatsoever  at  my  cost  and  eward,  to 
bee  in  possession  of  all  the  premises  in  all  counties,  till  by  good 
consell  the  true  intent  of  all  this  my  will  may  be  performed  soe 
much  as  I  shall  not  doe  sufficiente  in  my  life  tyme." 

The  testator  died  shortly  after  the  date  of  his  will,  and  ever 
since  his  death  Trinity  College,  Oxford,  and  Sidney  Sussex  OoUegey 
Cambridge,  had  managed  and  received  the  rents  derived  from  the 
testator's  estate  at  AiActe  Langley,  but  had  never  been  enfeoffed 
thereof.  The  estate  consisted  of  a  manor  and  mansion-house  and 
cottages,  and  142  acres  of  land,  and  the  two  Colleges  had  treated 
their  interests  therein  as  undivided  moieties.  The  Colleges  had 
always  granted  leases  of  the  estate  to  members  of  a  family  named 
QreenhiU,  who  were,  or  claimed  to  be,  descendants  of  a  brother  of 
the  testator's  second  wife,  at  rents  one-third  under  the  true  annual 
value  of  the  lands,  in  accordance  with  the  direction  contained  in 
the  wilL 

Each  of  the  Colleges  had,  ever  since  the  death  of  the  testator, 
required  that  the  persons  who  from  time  to  time  claimed  the 
benefit  of  the  gift  contained  in  Article  22  of  the  will  should 
become  members  of  one  or  other  of  the  Colleges,  and  should  pass 
through  a  course  of  university  study  there,  and  should  reside  there 
during  the  periods  from  time  to  time  required  of  undeigraduates. 

As  to  Sidney  Sueeex  College,  in  October,  1646,  an  order  was  made 
by  the  Master  and  Fellows  to  the  effect  that  the  money  received 
from  the  estate  at  AVbots  Langhy  should  be  disposed  of  for  public 
expenses,  and  the  common  dividend,  except  what  should  be  dis- 
posed for  the  testator's  kindred ;  and  in  December,  1646,  a  further 
order  was  made  that»  if  there  should  be  but  one  of  Mr.  Combe's 
kindred  of  the  College,  he  should  have  £10  a  year;  if  two,  £9 
each ;  if  three,  £8  each ;  if  four,  £7  each ;  if  five,  £6  each :  and 
that  the  surplusage  should  follow  the  order  above.  Certain  scholar- 
ships at  Sidney  Sussex  College,  called  Combe  Soholarships,  were  sup- 
posed to  have  been  held  under  the  will  In  1852  one  K  E.  Hucdey 
claimed  to  be  a  descendant  of  a  brother  of  the  testator's  second 
wife,  and  was  admitted  a  member  of  the  College,  and  received 
certain  sums  of  money  out  of  the  general  funds  of  the  College ; 
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but  no  one  had  made  a  similar  claim  since  that  time.  The  C!ollege 
had  always  applied  the  rents  received  from  the  estate  daring  the 
intervals  when  no  member  of  the  families  mentioned  in  the  will 
came  forward  to  take  the  benefit  of  the  gift,  as  part  of  the  general 
funds  of  the  College*  And  the  College  had  never  daring  sach 
intervals  applied  any  part  of  the  rents  for  the  benefit  of  the 
members  of  those  families,  or  for  the  testator's  poor  kindred. 
Sidney  Sussex  College  was  foanded  in  the  year  36  Eliz.  by  royal 
•charter,  which  recited  the  intention  of  the  Countess  of  Sussex  to 
found  ^aliquod  manumenium  egregium  non  solum  in  augmentor 
iionem  et  inerementum  pietaiis  nc  cujusvis  bonarum  liter  arum  generis 
et  adjuvenum  ae  aliorum  inpietate^  virtute,  disciplind,  bonis  Uteris^  ac 
seientid  educaiionem  et  instructionem,  &c." 

The  Commissioners  appointed  under  19  &  20  Vict  c  88,  made 
certain  statutes,  which  under  that  Act  became  statutes  of  Sidney 
Sussex  CoUegSy  and  thereby  provided  that  after  payment  of  the 
stipends,  allowances,  and  scholarships,  expenses  of  management  of 
College  property,  repairs  of  buildings,  maintenance  of  domestic 
establidiment,  and  other  needful  general  expenses,  the  remainder 
of  the  general  funds  or  annual  revenue  of  the  College  should  be 
divided  among  the  Master  and  Fellows  as  therein  inentioned.  And 
the  Commissioners  made  a  further  statute  as  follows: — 8.  Mr. 
Combers  benefaction.  Subject  to  the  legal  rights  of  any  persons 
beneficially  interested  under  the  will  of  Francis  Combe,  Esq.,  all 
the  emoluments  derived  by  Sidney  Sussex  College  from  the  estate 
at  Ahbots  Langley^  in  the  county  of  Hertford,  devised  by  the  said 
Francis  Combe  in  his  will,  shall  be  carried  to  the  general  funds 
of  the  College,  to  be  applied  in  the  manner  directed  by  the 
statutes  of  the  College." 

As  to  Trinity  College,  Oxford,  only  four  persons  were  known  to 
have  claimed  the  benefit  of  the  gift,  and  one  of  them  was  in  1864 
a  commoner  of  the  College,  and  those  several  persons  received  the 
whole  income  of  the  moiety  of  the  estate  at  Ahbots  Langley. 
When  there  were  no  claimants,  the  rents  were  divided  among  the 
members  of  the  College;  but  since  1826,  in  pursuance  of  an 
opinion  of  counsel  taken  at  that  time,  such  rents  had  been  applied 
in  exhibitions  to  deserving  members  of  the  College. 

On  the  29th  of  April,  1863,  an  information  {Attomey-Oeneral 
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T.  Greenhill)  was  filed  at  the  relation  of  Trinity  CoUeffs,  Oxford, 
against  F.  OreenhiU,  the  then  lessee  of  the  lands,  in  order  to 
ascertain  the  construction  of  the  devise  contained  in  the  will ;  and 
by  a  decree  made  by  the  Master  of  the  Bolls  on  the  7th  of 
December,  1863,  it  was  declared  that  the  direction  contained  in 
the  will  as  to  leasing  the  estate  at  one-third  under  the  true  value 
was  void,  and  that  the  whole  interest  in  the  said  estate  was  given 
to  the  two  Colleges,  and  a  scheme  was  directed  to  be  settled 
accordingly  (I).  Sidney  Sussex  College  was  not  a  party  to  that  suit 

On  the  18th  of  March,  1864,  the  present  information  was  filed, 
in  which  Joseph  OreenhiU,  a  descendant  of  a  brother  of  the 
testator's  second  wife,  was  the  informant,  and  the  Master,  Fellows, 
and  Scholars  of  Sidney  Sussex  CclUge,  and  the  President,  Fellows, 
and  Scholars  of  Trinity  College,  and  Frederick  OreenhiU,  were 
Defendants,  stating  as  above  stated,  and  praying  a  declaration  that 
the  educational  gift  and  the  gift  to  the  poor  kindred  made  by 
Article  22  of  the  will  were  good  charitable  gifts,  and  praying  that 
the  construction  of  the  will,  so  far  in  particular  as  it  regarded  the 
6aid  gifts,  and  the  direction  to  lease  the  said  estate  at  Abbots 
Langleyy  and  generally  of  Article  22,  might  be  declared  and  settled 
by  the  Court. 

The  information  came  on  to  be  heard  before  the  Master  of  the 
Bolls,  who  made  a  decree  making  certain  declarations  and  direct- 
ing inquiries,  which  decree  was  varied  on  appeal  by  striking  out 
the  declarations  and  extending  the  inquiries  so  as  to  include  both 
descendants  and  poor  kindred.  The  result  of  the  inquiries  was^ 
that  a  large  number  of  persons,  both  male  and  female,  were  found 
to  be  descendants,  but  no  poor  kindred  other  than  descendants 
came  in  under  the  advertisements.  The  information  came  on  again 
before  the  Master  of  the  Bolls,  who,  on  the  20th  of  November,  1868, 
made  a  declaration  that  the  lands  in  question  were  vested  in 
Trinity  CoUege  and  Sidney  Sussex  College  in  equal  moieties  as  tenants 
in  common,  in  trust  to  educate  or  to  provide  for  the  education  in 
piety  and  learning  of  four  of  the  descendants  of  the  testator's 
brothers  and  sisters,  and  three  of  the  descendants  of  the  brother 
and  sister  of  the  testator  s  first  wife,  and  three  of  the  descendants 
of  the  brothers  and  sisters  of  his  second  wife,  such  ten  persons  to 

(1)  33  Bear.  193. 
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(1)  34  Beav.  C5*. 

(2)  5  Beav.  77. 

(3)  2  Russ.  &  My.  717,  749. 

(4)  7  Sim.  290. 


(5)  2  Kton,  ICO. 

(6)  Jac.SSh 

(7)  2Jac.&W.294,  811. 
(S)  5  D.  M.  &  G.  797. 
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be  selected  in  turns  by  each  of  the  Colleges.  And  his  Lordship  L.  c. 
declared  that  the  term  ''  descendants  "  included  females  as  well  as  1869 
males,  ^nd  was  not  confined  to  persons  of  an  age  to  receive  edu-  attobn£t- 
cation  at  either  of  the  said  Colleges,  and  declared  tbat,  in  default 
of  such  persons  being  in  existence  and  being  so  selected  and  edu- 
cated as  aforesaid,  the  poor  kindred  of  the  testator's  wives  were 
entitled  to  the  gifts  of  the  testator  for  their  own  absolute  use  and 
benefit.  And  his  Lordship  directed  a  scheme  to  be  settled,  as 
reported  (1). 

Each  of  the  Colleges  appealed  from  this  decree. 

Mr.  CoUf  Q.C.,  and  Mr.  Biffby,  for  Sidney  Sussex  CoUege: — 

We  contend  that,  according  to  the  true  construction  of  this  will, 
any  persons  claiming  the  benefit  of  the  gift  must  do  so  by  entering 
as  members  of  the  College,  and  following  the  regular  course  of 
University  education ;  and  that  whilst  there  are  no  claimants  the 
College  is  entitled  to  the  rents  of  one  moiety :  Thomason  v.  Moses  (2). 
If  it  is  merely  a  gift  to  these  descendants,  and  not  a  gift  for  the 
purpose  of  education,  it  is  not  a  charity  and  is  void.  Moreover,  if 
there  is  any  doubt  as  to  the  construction  of  this  will,  then  usage 
and  the  long  acquiescence  of  the  persons  who  could  have  claimed 
are  conclusive  in  favour  of  the  College:  Attomey^General  v. 
Smythies  (3) ;  Attomey-OenercU  v.  Pearson  (4) ;  Aitomey-Oeneral  v. 
Caius  College  (5) ;  Attorney-OenercU  v.  Catherine  HaU^  Cambridge  (6) ; 
Attorney-General  v.  Mayor  of  Bristol  (7). 

Mr.  Jessel^  Q.C.,  and  Mr.  Vaughan  Hawkins,  for  Trinity  Col' 
lege:— 

The  only  trusts  are  for  education,  and  the  information,  so  far  as 
it  relates  to  the  poor  kindred,  cannot  be  supported  until  the  de- 
scendants have  failed.  The  trusts  of  the  will  have  been  properly 
performed,  and  if  there  is  any  doubt  as  to  the  meaning  of  the 
will,  the  usage  of  200  years  must  be  considered :  Attomzy^Qeneral 
V.  Corporation  of  Bochesier  (8). 
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Mr.  J.  K  Palmer,  Q.C.,  and  Mr.  BedweS,  for  the  relator  and 
other  descendants  claiming  under  the  will,  supported  the  decree : — 

If  the  Colleges  accepted  these  trusts,  they  must  perform  them 
according  to  the  terms  of  the  will,  and  there  is  nothing  in  the 
will  to  make  it  necessary  that  those  who  claim  the  benefit  of  the 
charity  should  become  members  of  either  College.  There  is  no 
declaration  of  any  intention  to  benefit  the  Colleges,  who  are  mere 
trustees,  first,  for  the  descendants,  and,  failing  them,  for  the  poor 
kindred :  Christ's  Hospiial  v.  Grainger  (1).  If  this  had  been  a 
gift  to  a  City  company,  they  could  not  have  confined  the  charity 
to  members  of  the  company  or  their  children.  Sidney  Sussex  College 
contends  that  their  moiety,  at  all  events,  is  freed  by  the  statute  of 
the  University  Commissioners,  but  the  trust  is  indivisible,  and  if 
one  moiety  is  not  freed  the  other  cannot  be.  Moreover,  our  right 
to  be  educated  at  these  Colleges  is  a  beneficial  interest  under  the 
will,  and  as  such  is  reserved  by  the  statute. 

Mr.  Hemming,  for  descendants  of  the  testator's  brothers,  adopted 
the  arguments  of  the  relators,  so  far  as  their  interests  were 
identical : — 

We  do  not  contend  that  the  second  portion  of  the  gift  is  chari- 
table and  not  educational,  and  are  content  to  consider  it  educa- 
tional. We  do  not  dispute  the  right  of  the  Colleges  to  exercise 
a  large  discretion  in  the  administration  of  the  trust.  The  trust  is 
for  the  benefit  of  certain  descendants  and  poor  kindred ;  and  if  it 
were  possible  to  exhaust  the  funds  by  educating  members  of  that 
class  nvithin  the  College  walls^  it  might  be  competent  to  them  to  Ax> 
so ;  but  when  this  is  found  impossible,  the  surplus  should  go  to  the 
education  elsewhere  of  the  designated  class,  and  not  to  the  Colleges; 
and  we  say  that  a  scheme  must  be  framed  accordingly. 

Mr.  WichenSy  for  the  Attorney  General. 

Mr.  Cde,  in  reply,  for  Sidney  Sussex  College,  cited  Incorporaiei 
Society  v.  Richards  (2)  as  to  the  effect  of  usage,  and  In  re  Chdms- 
ford  Grammar  School  (3). 

Mr.  Vaughan  Hawkins,  in  reply,  for  Trinity  College. 

(1)  1  Mac.  &  G.  460.  (2)  1  D.  &  War.  253,  294. 

(3)  1  K.  &  J.  643. 
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Mar.  24.    Lobd  Hatherley,  L.C. : — 

The  principal  point  that  arises  in  this  case  is  whether,  under  the 
will  of  Francis  Combe  it  was  intended  that  the  property  devised 
to  these  two  Colleges  should  be  taken  by  them  upon  trust  to 
educate  the  persons  specified  by  the  will  in  piety  and  learning, 
as  th&  Colleges  were  in  the  habit  and  custom  of  educating  those 
who  resorted  to  them  for  education ;  or  upon  trust  to  educate  ten 
persons,  to  be  selected  out  of  the  whole  body  of  the  testator's 
kindred,  whether  girls  or  boys,  and  to  provide  for  them  somewhere, 
and  in  some  manner,  subject  to  the  regulation  and  direction  of 
this  Court,  if  not  under  the  direction  of  the  Colleges  themselves. 

I  can  find  no  case  in  which  a  bequest  was  worded  in  a  manner 
precisely  similar  to  this,  or  so  analogous  to  it  as  to  afford  me  any 
useful  precedent  I  am  therefore  obliged  to  consider  it  princi- 
pally upon  the  actual  form  of  the  will  as  the  words  express,  or  are 
intended  to  express,  the  testator's  meaning,  and  to  come  to  the 
best  conclusion  I  can  upon  the  words,  regard  being  had  to  the 
time  when,  and  the  circumstances  under  which,  the  will  was  made. 
[His  Lordship  then  commented  on  the  terms  of  the  will,  observing 
that  it  was  very  informal,  and  must  have  been  written  at  different 
times,  and  referring  to  the  bequest  of  books  to  the  two  Colleges 
as  proving  an  intention  to  benefit  them,  and  to  the  directions  as  to 
teaching  poor  children  at  Hemel  Eempstead  as  shewing  his  regard 
for  education,  continued: — ]  His  Lordship  the  Master  of  the 
Eolls  seems  to  have  been  led  in  a  great  measure  to  the  conclusion 
that  this  was  a  general  trust  for  education  by  the  arguments  that 
this  is  only  a  gift  to  the  two  Colleges — that  no  place  of  education 
is  named — that  it  does  not  follow  necessarily  that,  because  a  gift  is 
made  to  a  College,  therefore  it  should  be  for  the  purpose  of  edu- 
cating there — and  that  it  may  have  been  that  the  testator  selected 
these  two  Colleges  as  other  persons  have  selected,  for  the  purpose 
of  continuous  charities,  corporate  bodies  for  the  administration  of 
charities,  without  the  corporate  bodies  being  called  upon  in  any 
way  to  assist  in  the  due  administration  of  the  charity,  beyond 
seeing  that  the  trust  is  executed. 

No  doubt,  there  are  such  cases :  as,  for  instance,  the  case  of  the 
Incorporated  Society  v.  Richards  (1),  and  the  case  oiSonley  v.  ClocTc^ 
(1)  1  D.  &  War.  208. 
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makers^  Company  (1),  in  which  a  bequest  has  been  made  to  a  corpo- 
ration entirely  for  private  purposes.  But  the  questions  I  have  to 
consider  are,  what  was  the  course  of  education  conducted  at  these 
Colleges,  and  what  these  words  **  piety  and  learning  "  in  particular 
point  to  with  reference  to  the  Colleges,  and  with  reference  to  the 
duties  they  were  performing ;  and  then  I  have  to  consider  also  the 
remarkable  fact  that  the  testator  has  not  merely  chosen  one  corpo- 
ration for  his  trustee  in  order  that  the  trusts  may  have  a  perpetual 
endurance,  but  has  designated  two  Colleges  as  trustees  for  the  pur- 
poses of  his  will. 

Let  us  first  consider  what  would  be  the  natural  conclusion  to  be 
drown  when  a  person  has  made  a  gift  for  certain  purposes  to  a  cor- 
porate body  which  is  in  the  habit  of  doing  that  which  he  wishes  to 
have  done.  I  apprehend  (although  I  have  not  found  a  case  pre- 
cisely in  point)  that  the  natural  conclusion  would  be,  that  the 
objects  of  the  gift  should  be  dealt  with  in  the  manner  in  which  the 
corporate  body  dealt  with  all  other  persons  committed  to  their 
charge.  I  will  put  the  case  of  a  gift  of  a  sum  of  money  to  one  of 
the  corporate  bodies  in  the  City  of  London^  to  be  employed  in 
apprenticing  young  men  in  the  days  when  apprenticeship  was 
necessary.  Surely  the  first  impression  would  be,  that  the  gift  was 
for  apprenticing  them  in  the  craft  to  which  the  corpomte  body  be- 
longed. Or  put  the  case  of  a  gift  by  a  testator  to  the  corporation 
of  8L  Bariliohmews  Hospital  on  trust  that  they  should  at  all  times 
attend  to  the  curing  and  healing  of  ten  of  his  sick  relations.  Could 
anybody  suppose  it  was  not  to  be  done  at  the  hospital,  or  that 
the  corporation  was  bound  to  seek  out  all  over  England  any  ten  of 
the  testator's  relations  and  treat  them  wherever  they  were  found  ? 

This  subject,  as  I  said  before,  is  almost  without  authority, 
although  there  are  certainly  some  observations  made  by  Lord 
St,  Leonards  in  the  case  of  Incorporated  Society  v.  Richards  (2),  to 
which  I  would  rother  refer  than  rely  on  my  own  opinion,  when 
it  is  in  conflict  with  that  of  the  Master  of  the  Eolls.  Lord  St. 
Leonards  there  says  that  the  words  of  a  devise  to  the  Ineorporaied 
Society  in  Dublin,  and  their  successors  for  ever,  for  promoting 
English  Protestant  schools  in  Ireland,  including  as  they  do  the 
very  objects  for  which  the  Society  was  incorporated,  appear  to 
(1)  1  Bro.  C.  C.  81.  (2)  1  D.  &  W.  258,  294. 
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imply  that  the  devise  was  made  to  the  Society  in  that  character, 
and  thereby,  as  it  were,  to  impress  the  estate  with  the  charitable 
purposes  for  which  the  Society  was  created. 

Looking,  then,  to  all  the  circumstances  of  the  case,  I  find  the 
gift  to  be  to  these  Colleges ;  and  then  I  have  to  inquire,  if  inquiry 
be  necessary,  whether  or  not  those  Colleges  were  then,  as  now,  in 
the  habit  of  instructing  people  in  piety  and  learning.  Now,  I 
find  that  the  very  statute  incorporating  Sidney  Sussex  CoUege  con- 
tains those  identical  words,  and  that  it  was  incorporated  for  the 
express  purpose  of  promoting  piety  and  learning.  That  is 
the  common  expression  to  be  found  in  the  various  charters  of 
Colleges  in  the  Universities.  Sometimes  it  is  called  in  sound 
learning  and  true  religion,  sometimes  it  is  called  piety  and 
learning ;  but  these  are  the  very  objects  for  which  these  several 
bodies  seem  from  the  earliest  time  to  have  been  incorporated, 
and  as  far  as  Sidney  Sussex  CoUege  is  concerned,  they  are  included 
in  the  very  words  of  the  charter  under  which  the  incorporation 
is  formed. 

Finding,  therefore,  as  I  do  find,  a  gift  to  two  bodies  which  were 
expressly  incorporated  to  inculcate  that  which  the  testator  desired 
to  inculcate  on  his  descendants,  it  appears  to  me  that  the  plain 
ordinary  construction  of  the  gift  is  to  the  two  Colleges  for  the  pur- 
pose of  giving  to  the  objects  pointed  out  by  the  testator's  bounty 
the  benefits  which  the  Colleges  confer  upon  all  who  resort  to  them 
for  the  purpose  of  instruction. 

It  appears  to  me,  looking  at  the  whole  will,  that  this  must  be 
the  plain  meaning,  and  I  was  undoubtedly  startled  when  I  found 
the  will  construed  as  meaning  a  trust  to  educate  all  the  testator's 
descendants,  female  as  well  as  male,  through  the  medium  of  those 
two  Colleges.  It  would  have  been  very  surprising  if  these  Colleges 
had  accepted  such  a  gift,  and  had  undertaken  to  send  to  proper 
girls'  schools  the  female  descendants  of  the  testator  for  all  time, 
whereas  on  the  other  construction  the  Colleges  have  the  means  of 
offering  all  that  was  intended.  I  think  that  I  am  hardly  going  so 
far  as  Lord  St.  Leonards  went  in  the  case  of  Incorporated  Society  v. 
JRiehards  (1)  in  holding  that  this  was  the  original  intention  of 
the  testator's  gift. 

(1)  1 1).  &  War.  258,  294. 
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But  the  case  does  not  rest  there,  because  I  think  the  Appel* 
lants  are  entitled  to  apply  that  principle  of  the  Court  which 
says,  that  if  there  be  any  ambiguity,  the  course  of  construction 
and  action  upon  the  bequest  may  be  called  in  aid,  as  inferring 
that  the  persons  who  are  concerned  in  the  trust  have  not  been 
committing  a  breach  of  trust  from  the  commencement  down- 
wards to  the  present  time.  The  reason  why  the  Court  relies 
upon  that  rule  with  reference  to  charities,  where  there  is  any- 
thing doubtful  in  the  construction  of  the  will,  is,  that  there  have 
been  persons  alive  who  were  competent  to  controvert  any  such 
conclusion,  and  it  is  not  to  be  assumed  that,  where  many  persons 
were  interested  in  controverting  such  a  conclusion,  a  course  of 
action  has  been  adopted  which  has  been  a  plain  and  dear  breach 
of  trust.  I  think  the  rule  cannot  be  stated  better  than  in  the 
case  of  Attamey-Oeneral  v.  Mayor  of  Bristol  (1) ;  but  one  of  the 
latest  cases  is  Attorney-General  v.  Corporation  of  Bochester  (2), 
where  Lord  Justice  Turner  also  states  the  rule,  though  he  decided 
against  the  usage  in  that  case,  as  he  thought  the  will  was  not 
doubtful. 

It  is  not  necessary  in  this  case  to  come  to  a  conclusion  upon  these 
grounds,  because  enough  is  derivable  from  the  terms  of  the  will 
itself;  but  it  appears  to  me  that  at  the  highest  there  cannot  be 
more  said  on  the  other  side  than  that  the  will  might  admit  of  the 
opposite  construction.  Then  the  case  in  that  point  of  view  is 
extremely  strong,  because  the  circumstances  were  peculiar.  The 
testator  appointed  several  supervisors  of  his  will ;  one  of  them 
was  his  father-in-law,  OreenhiU,  whose  descendants  were  entitled  to 
the  benefit  of  the  trust ;  and  yet  both  the  Colleges  appear  from  the 
first  to  have  adopted  the  plan  of  educating  those,  and  those  only, 
who  came  to  be  instructed  by  them.  Moreover,  Sidney  Sussex 
CoHege,  in  1646,  when  some  of  the  supervisors  must  have  been 
alive,  made  a  resolution,  and  observed  it  down  to  the  very  latest 
period,  that  when  any  descendant  did  not  come  to  the  College,  the 
funds  should  go  into  the  general  funds  of  the  College,  which  are 
not  employed  for  the  benefit  or  behalf  of  the  College  itself  in  any 
other  sense  than  that  they  could  go  for  exhibitions  and  for  the 
purpose  of  instructing  those  who  neededjinstruction.  That  having 
(1)  2  Jac.  &  W.  194,  314.  (2)  6  D.  M.  &  G.  797,  822. 
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been  laid  down  as  their  rule,  Ttinity  CoUege  did,  as  well  as  Sidney 
Sussex  OoUeffe,  act  upon  the  same  system.  At  Sidney  Sussex  GdUege 
this  was  laid  down  as  thd  definite  rale,  the  College  always  accept- 
ing, as  I  understand  it^  any  who  chose  to  present  themselves  and 
claim  the  benefit  down  to  1853,  but  not  searching  through  J^i^ZoneZ 
to  find  where  others  might  be. 

I  think,  therefore,  that  I  have  arrived  at  what  was  the  intention 
and  understanding  of  all  parties,  both  of  him  who  gave  and  of  those 
who  accepted  the  benefit ;  and  so  far  as  that  part  of  the  decree 
is  concerned  it  must  be  varied. 

[As  to  the  bequest  to  the  poor  kindred  in  default  of  descend- 
ants, his  Lordship  did  not  think  it  necessary  to  make  any  decla- 
ration in  the  present  stage  of  the  proceedings,  as  none  of  the  poor 
kindred  were  before  the  Court ;  and  it  was,  moreover,  not  likely 
that  there  would  be  any  default  of  descendants.  His  Lordship 
then  continued : — ] 

I  have  only  one  point  more  to  consider,  and  that  is  the  statute 
as  to  Sidney  Sussex  College  made  by  the  University  Commissioners. 
The  Cambridge  Commissioners  had  certainly  full  power,  and  had  a 
clear  opportunity  of  distinguishing,  as  far  as  the  trusts  were  con- 
cerned, any  special  benefit  resulting  to  any  founder's  kin,  and  they 
have  made  a  special  statute  on  the  subject  in  somewhat  singular 
words.  It  was  contended  before  Lord  Chancellor  Chelmsford,  when 
this  case  was  before  him,  that  the  words  "persons  beneficially  in- 
terested" meant  only  persons  interested  in  the  Ahbots  Langley 
lease,  but  he  was  of  opinion  that  it  was  not  so ;  and  if  I  may  be 
allowed  to  say  so,  I  entirely  agree  with  him  in  that  view,  because 
it  indicates  not  only,  I  think,  a  doubt  on  the  part  of  the  Commis- 
sioners as  to  the  question  of  the  Abbots  Langley  lease,  but  a  doubt 
whether  the  trust  for  these  poor  kindred  was  not  an  eleemosjmary 
trust  as  distinguished  from  an  educational  trust.  As  regards  any 
trust  for  alms,  Lord  Chelmsford  said  the  Commissioners  very  pro- 
perly abstained  from  dealing  with  that,  because  they  had  no  power 
under  tKe  Act  to  deal  with  it.  Therefore  they  made  this  exception 
(whicb  seems  the  reasonable  construction  of  their  rule),  that  any 
beneficial  interest  of  that  description  must  be  left  untouched ;  but 
otherwise  they  abolished  any  preference  just  as  they  would  in  any 
other  case.    I  quite  coincide  that  there  is  an  argument  upon  it, 
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because  the  words  "  beneficial  interest "  might  indade  a  right  to 
be  educated.  No  donbt  that  would  be  a  strong  ailment ;  but, 
looking  to  the  subject  matter  of  the  ordinance,  which  is  the 
dealing  with  the  funds  appropriated,  as  far  as  education  goes,  to  a 
particular  family  with  regard  to  which  the  Commissioners  had  full 
power  to  deal,  and  did  deal  in  numerous  cases,  it  appears  to  me 
that  the  true  construction  of  the  ordinance  is  that,  subject  to  what 
might  be  hereafter  said  or  done  with  reference  to  the  supposed 
beneficial  interest  which  persons  might  take  by  way  of  alms,  either 
as  to  the  lease  of  Abbots  Langleyy  or  as  to  poor  kindred,  the  Com- 
missioners made  this  ordinance  as  far  as  regards  anything  affecting 
the  duty  of  educating  any  particular  class  of  persons  with  regard  to 
this  particular  fund. 

It  appears  to  me,  therefore,  that  Sidney  Sussex  Celine  in  that 
way  is  free  now  from  any  question ;  but  as  I  think  it  desirable, 
even  for  themselves,  that  they  should  not  be  dismissed  without  an 
expression  of  the  opinion  of  the  Court,  and  after  all  this  inquiry, 
and  after  the  inquiries  as  to  the  parties  interested,  I  have  there* 
fore  taken  the  course  of  staying  all  further  proceedings  against 
them  in  preference  to  directing  that  the  information  should,  as 
against  them,  be  dismissed. 


MnvuTES : — Declare  that,  according  to  the  true  construction  of  the  will,  the 
two  Collies  became  entitled  to  the  property  in  equal  shares  as  tenants  in  common, 
subject  to  the  trust  imposed  on  the  said  Colleges  respectively  by  the  said  will  of 
educating  in  piety  and  learning,  according  to  the  course  and  usage  of  instnicUon 
in  the  said  Colleges  respectively,  and  according  to  the  regulations  and  discipline 
thereof,  four  of  the  descendants  of  the  testator's  brothers  and  sisters,  three  of  the 
descendants  of  the  brother  and  sister  of  the  first  wife,  and  three  of  the  descend- 
ants of  the  brothers  and  sister  of  the  second  wife,  with  such  limitations  over  as 
in  the  said  will  appears  in  default  of  such  descendants.  And  as  it  appears  that 
there  still  exist  many  of  such  descendants,  and  no  poor  kindred  other  than  such 
descendants,  the  inquiry  as  to  poor  l^ndred  is  not  to  be  prosecuted. 

Declare  that,  pursuant  to  the  statute  made  by  the  University  Commissioners 
concerning  the  foundation  of  Sidney  Stiuex  CoUege,  that  College  is  entitled  to  cany 
over  all  rents  and  profits  of  their  moiety  of  the  trust  estates  in  question  to  the 
general  funds  of  the  College,  to  be  applied  in  the  manner  directed  by  the  statutes 
of  the  College,  and  freed  from  the  charge  imposed  by  the  testator's  will  of  educate 
ing  such  persons  ss  in  that  behalf  mentioned.  Stay  all  proceedings  in  this  suit, 
as  all  questions  raised  in  this  suit  may  fitly  be  disposed  of  in  the  suit  of  AUometf' 
Qcneral  v.  Oreenhill,  having  regard  to  these  declarations.    Decree  to  be  without 
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prejudice  to  the  rights  of  poor  kindred  otlier  than  the  persons  above  mentioned. 
Costs  of  the  appeal  out  of  the  funds  of  the  two  charities. 

Solicitor  for  the  Informant :  Mr.  C.  Bivington. 
Solicitors  for  Sidney  Sussex  College :  Messrs.  J.  <&  0.  Cole. 
Solicitor  for  Trinity  College :  Mr.  Philpot. 
Solicitors  for  other  Parties :  Messrs.  Feuron  &  Co. ;  Messrs.  Yowng 
<&  Jackson. 
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PARDO  V.  BINGHAM 

StahUe  </  Limitations — Retrospective  EnactmerU — Mercantile  Law  Amendment 
Act  (19  &  20  Vict,  c  97),  s.  10— Practice— Hearing  Creditor  on  Appeal. 

The  10th  section  of  the  Mercantile  Law  Amendment  Act  (19  &  20  Vict. 
c.  97),  is  retrospective ;  and  therefore,  even  where  the  cause  of  action  has 
accrued  before  the  statute  was  passed,  no  person  is  entitled  to  any  time 
within  which  to  commence  an  action  beyond  the  time  fixed  by  the  Statute 
of  Limitations y  by  reason  of  such  person  being  beyond  the  seas  when  the 
cause  of  action  accrued. 

In  an  administration  suit,  where  one  creditor  has  appealed  against  the  dis- 
allowance of  a  part  of  his  claim,  another  creditor  will  not  be  allowed  to 
argue,  on  the  hearing  of  the  appeal,  against  the  disallowance  of  another  claim 
by  the  same  decree. 

XHIS  suit  was  instituted  in  1862  for  the  administration  of  the 
estate  of  A.  F.  Eamilton.  The  usual  accounts  had  been  directed, 
and  a  certificate  had  been  made,  from  which  and  from  the  evidence 
the  following  facts  appeared  as  to  debts  claimed  from  the  estate  by 
one  of  the  creditors : 

Dr.  E.  E.  Bupre  claimed  six  sums  of  money  as  due  to  him  from 
A.  F.  Hamilton^  three  of  which  appeared  from  the  certificate  in  the 
suit  to  have  been  due  before  July,  1846,  and  as  to  the  other  three, 
the  certificate  left  it  open  whether  they  were  contracted  before  or 
after  that  date.  All  the  debts  were  contracted  in  Yeneztiela,  where 
Dr.  Dupre  and  A.  F.  Hamilton  both  resided.  There  was  evidence 
that  Dr.  Bupre  had  been  in  England  in  July,  1846,  but  none  as 
to  when  he  returned  to  Venezuela^  and  it  seemed  to  have  been 
assumed  that  he  returned  soon  after  July,  1846,  and  before  the 
three  latter  debts  were  contracted. 

The  questions  as  to  the  validity  of  these  claims  by  Dr.  Duprey 
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L.  V        and  of  other  claims,  including  a  claim  by  the  representatives  of 

1869        one  Level  de  Ooda  to  rank  as  specialty  creditors,  were  reserved 

Pabdo      ^^  ^^^  certificate  for  the  consideration  of  the  Ooort,  and  the  Master 

BiNcinir     ^^  *^®  ^^  ^®^^  *^^*  *^®  ^  ^^^^  claimed  by  Dr.  Dupre  were 

barred  by  the  Staivie  of  Limitations,  the  question,  as  argued  before 

him,  appearing  to  be  whether  the  law  of  England  or  the  law  of 
Venezuela  applied,  and  also  disallowed  the  claim  of  the  representar 
tives  of  Level  de  Ooda.    The  case  is  reported  (1). 
Dr.  Dupre  appealed. 

Mr.  /.  OuHer,  for  the  Appellant : — 

We  claim  the  benefit  of  the  saving  in  the  statute  21  Jac.  1,  a  16. 
That  statute  enacts,  sect.  3,  that  all  actions  of  debt  shall  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  such 
actions  or  suit,  but  there  is  a  provision  in  sect  7,  that  if  any  person 
or  persons  that  shall  be  entitled  to  any  such  action  shall  be  beyond 
the  seas  at  the  time  of  any  such  cause  of  action  given  or  accrued, 
fallen  or  come,  that  then  such  person  or  persons  shall  be  at  liberty 
to  bring  the  same  action,  so  as  they  take  the  same  within  Buch 
times  as  were  before  limited  after  their  being  returned  from  beyond 
the  seas  as  other  persons  having  no  such  impediment  should  have 
done.  It  will  be  contended  that  our  rights  have  been  taken  away 
by  the  Mercantile  Law  Amendment  Act  (19  &  20  Vict.  c.  97),  s.  10, 
which  enacts,  that  "No  person  who  shall  be  entitled  to  any  action 
or  suit  with  respect  to  which  the  period  of  limitation  within  which 
the  same  shall  be  brought  is  fixed  by  21  Jac  1,  c  16,  s.  3,  .  .  * 
shall  be  entitled  to  any  time  within  which  to  commence  and  sue 
such  action  or  suit  beyond  the  period  so  fixed  for  the  same  by  the 
enactments  aforesaid,  by  reason  only  of  such  person,  or  some  one  or 
more  of  such  persons,  being  at  the  time  of  such  cause  of  action  or 
suit  accrued  beyond  the  seas."  We  say  that  this  section  is  not 
retrospective,  and  does  not  affect  our  claim.  It  has  been  decided 
in  WiBiams  v.  Smith  (2),  that  sect  1  is  not  retrospective ;  and  in 
Lockhart  v.  Retlly  (3),  that  sect.  5  is  not  retrospective,  though  De 
Wolf  V.  LindseU  (4)  is  to  the  contrary  effect.  Thompson  v.  WaOh- 
man  (5)  is  overruled  by  Jackson  v.  WooUey  (6).    Flood  v.  Patter- 

(1)  Law  Rep.  6  Eq.  485.  (4)  Law  Eep.  5  Eq.  209. 

(2)  2  H.  &  N.  443.  (5)  3  Drew.  628. 

(3)  1  De  G.  &  J.  464.  (6)  8  E.  &  B.  778,  784. 
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3on  (1)  decides  that  sect.  12  is  not  retrospective.  The  true  rule  is  L.  0. 
laid  down  in  Moon  v.  Durden  (2).  Qregory  v.  EurriU  (3)  was  quite  i869 
different 


Pardo 

Mr.  JR  CuOer,  for  the  executors :—  Bisqbau. 

CamiU  y.  Hudson  (4)  is  an  express  authority  on  this  point.  The 
same  language  is  used  in  sect.  14,  which  luts  been  held  to  be  retro- 
spective :  OoekreU  v.  SparJee  (5).  It  does  not  follow  that  the  saving 
applies  when  both  debtor  and  creditor  are  abroad,  for  then  one 
could  have  sued  the  other  at  any  time.  The  only  case  like  it  ia 
WiHiama  v.  Jones  (6),  and  that  has  been  disapproved  of. 

Mr.  Eemming^  for  the  representatives  of  Levd  de  Qoda^  who  had 
not  appealed,  but  were  served  with  the  petition  of  appeal,  asked  to 
be  heard  as  to  their  claim,  which  had  been  disallowed : — 

We  are  content  with  the  decree  as  it  stands ;  but  if  it  is  to  be 
altered  in  one  respect  against  us,  by  allowing  claims  which  will 
diminish  the  estate,  then  we  ask  to  have  it  altered  in  our  favour  by 
having  our  claims  allowed.  Everything  is  open  on  a  rehearing : 
Kent  V.  Freehold  Land  Company  (7). 

LoBD  Hathbbley,  L.C. : — 

There  is  no  settled  rule  that,  where  one  party  has  appealed,  any 
other  party  may  insist  on  having  the  decree  varied  in  his  favour. 
In  this  case  the  estate  is  represented,  but  you  come  as  a  creditor, 
and  say  that  you  have  a  right  to  be  heard.  It  would  be  very 
inconvenient  to  have  100  creditors  all  claiming  to  be  heard,  and 
in  such  a  case  as  this  it  cannot  be  allowed. 

Mr.  /.  CuUeVj  in  reply,  as  to  Dr.  DuprVe  claim : — 

There  are  many  cases  in  which  statutes  like  this  have  been 
held  not  to  be  retrospective :  Moony.Dv/rden{^)\  Doe  y.  Page  (9). 
In  fact,  the  only  authority  against  the  Appellant  is  ComUl  v. 
Hudson. 

(1)  29  Beav.  296.  (6)  9  Jur.  (N.S.)  307. 

(2)  2  Ex.  22,  23.  (6)  13  East,  439. 

(3)  5  B.  &  C.  341.  (7)  Law  Bep.  3  Oh.  493. 

(4)  8  E.  &  B.  429.  (8)  2  Ex.  22. 

(9)  6  Q.  B.  767. 
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L.  c.  The  Lord  Ghancellob  said  that  the  case  came  before  him  in  a 

1869       very  inconvenieut  maimer,  and  that  further  inquiry  might  be 

Pardo      necessary.    As  to  the  debts  incurred  before  July,  1846,  when  Dr. 

BiNGHAiL    "^JP*"^  appeared  to  have  been^  in  this  country,  they  were  clearly 

barred  by  the  Statute  of  Javnes,    His  Lordship  considered  that, 

though  Dr.  Dujpre  might  never  before  have  been  in  this  country, 
the  statute  applied  to  him ;  the  word  *'  return  "  in  the  statute  had 
been  decided  to  mean  simply  being  in  Englandy  and  having  an 
opportunity  of  suing ;  and  as  he  had  not  brought  his  action  within 
the  six  years,  his  claims  were  barred. 

As  to  debts  incurred  after  July,  1846,  unless  his  Lordship  came 
to  the  conclusion  that  sect.  10  of  the  Mercantile  Law  Amendment 
Ad  was  retrospective,  further  inquiry  would  be  necessary  as  to 
when  Dr.  Dupre  returned  to  Venezttela. 


Feb.  1.    LoKD  HATnERLEY,  L.C. : — 

This  case  has  been  argued  before  me  upon  a  point  which  was 
not  even  suggested  before  the  Master  of  the  Rolls,  so  that,  in  truth, 
I  have  not  to  reconsider  the  judgment  of  the  Master  of  the  Bolls, 
but  to  decide  the  case  upon  a  different  ground. 

As  regards  the  only  point  affecting  the  claim  of  Dr.  Dupre 
wliich  appears  to  liave  been  argued  before  the  Master  of  the  Eolk, 
I  entirely  concur  with  his  decision,  which  is  in  accordance  with 
the  authorities,  that  a  certain  period  is  fixed  by  the  Statute  of 
Limitations,  which  binds  everybody  who  comes  to  sue  before  this 
forum.  The  argument  was,  that  the  longer  period  which  the  law 
allowed  in  Venezi^ela  for  the  recovery  of  debts  should  be  extended 
to  the  present  claimant.  As  to  that,  the  Master  of  the  Rolls  de- 
cided the  case  in  the  negative,  and  held  that  the  Plaintiff  was  not 
entitled  on  that  account  to  recover. 

One  question  raised  before  me  was  with  reference  to  certain 
debts  which  were  undoubtedly  contracted  anterior  to  the  period 
when  the  creditor  was  in  England;  and  as  to  these  debts,  of 
course,  the  statute  having  begun  to  run,  continued  to  run,  and  he 
is  clearly  barred  from  any  remedy  in  this  country. 

Another  question  was  raised,  and  argued  with  great  ability,  as 


v. 

BiNGBAM. 
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to  debts  wLich  were  contracted  subsequently  to  that  period,  if  any  L.  G. 
such  there  be.  We  have  a  certain  finding  of  debts  by  the  Chief  1869 
Clerk,  the  period  of  which  is  not  yet  ascertained,  and  they  may  pabdo 
be  anterior  or  subsequent  to  the  year  1846.  We  have  also  another 
element  of  uncertainty ;  for  though  it  is  shewn  that  the  creditor  was 
here  in  1846,  aud  that  afterwards  he  went  back  to  Veneztielay  it  is 
not  shewn  when  he  went  back,  so  that  we  do  not  know  the  exact 
date  of  the  debt,  nor  the  exact  date  of  his  leaving  this  country. 
An  inquiry  would  therefore  be  necessary  if  I  were  not  to  hold  the 
debts  to  be  barred. 

The  question  upon  the  debts  has  given  me  occasion  to  consider 
the  matter  very  carefully,  because  I  find  decisions  upon  two  sections 
of  the  statute,  which  may  seem  in  some  respects  to  militate  the  one 
against  the  other. 

In  the  first  place,  we  have  a  decision  of  Vice-Chancellor  Kin- 
derdey  in  Thompson  v.  Waithman  (1),  upon  the  14th  section  of  the 
statute,  that  the  statute  was  retrospective.  An  analogous  case, 
Jackson  v.  WooUey,  went  before  the  Court  of  Queen's  Bench  (2),  and 
then  before  the  Court  of  Exchequer  Chamber  (3),  and  that  Court 
came  to  a  conclusion  contrary  to  that  of  the  Vice-Chancellor,  and 
held  that  the  14th  section  was  not  retrospective. 

On  the  other  hand,  there  had  been  a  previous  decision  upon  this 
10th  section  by  the  Court  of  Queen's  Bench,  CorniU  v.  Hudson  (4), 
the  Judges  consisting  of  Lord  Campbell^  Mr.  Justice  Coleridge^  Mr. 
Justice  Erhy  and  Mr.  Justice  Wightman,  and  they  held  that,  as 
regards  the  10th  section,  the  statute  was  retrospective.  That  case 
was  not  carried  further  by  error,  and,  as  far  as  I  know,  has  been  the 
ruling  authority  ever  since. 

The  question  is,  first,  whether  there  is  an  inconsistency  in  hold- 
ing the  14th  section  to  operate  prospectively  only,  whilst  the  10th 
is  to  be  allowed  to  act  retrospectively ;  and,  secondly,  whether  on 
general  principles  the  statute  ought,  in  this  particular  section,  to  be 
held  to  operate  retrospectively,  the  general  rule  of  law  undoubtedly 
being  that,  except  there  be  a  clear  indication  either  irom  the  sub- 
ject matter  or  from  the  wording  of  a  statute,  the  statute  is  not  to 
have  a  retrospective  construction.    That  rule  was  laid  down  strongly 

(1)  8  Drew.  628.  (3)  8  E.  &  B.  784. 

(2)  8  E.  &  B.  778.  (4)  Ibid.  429. 
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li.  a  in  Moan  v.  Burden  (1),  and  the  reasons  given  for  the  judgment  in 
1869  that  case  were  approved  of  in  Jackson  v.  WooUey  (2),  where  it  was  held 
PiuoK)  ^^^  ^^  ^^^  section  was  not  retrospective.  It  is  remarkable  that 
in  the  reported  judgments  in  that  case  there  should  have  been  no 
mention  of  ComUl  v.  Hudson  (3),  and  I  have  not  found  any  case  in 
which  ComiU  v.  Hudson  has  been  called  in  question.  The  reasons 
for  the  decision  in  that  case  are  certainly  very  cogent,  especially 
that  the  statute  in  some  cases  would  not  have  any  operation  for 
fifty  years  or  more,  if  it  did  not  extend  to  persons  who  were  at  the 
time  of  the  passing  of  the  statute  residing  beyond  the  seas. 

Now,  in  the  very  case  of  Moon  v.  Dt^rden,  Baron  Farke  did 
not  consider  it  an  invariable  rule  that  a  statute  could  not  be 
retrospective  unless  so  expressed^  in  the  very  terms  of  the  section 
which  had  to  be  construed,  and  said  that  the  question  in  each  case 
was,  whether  the  Legislature  had  sufiSciently  expressed  an  inten- 
tion. In  fact»  we  must  look  to  the  general  scope  and  purview  of 
the  statute,  and  at  the  remedy  sought  to  be  applied,  and  consider 
what  was  the  former  state  of  the  law,  and  what  it  was  that  the 
Legislature  contemplated.  In  the  present  case  we  have  a  most 
remarkable  instance  of  what  would  be  the  effect  of  holding  that 
the  statute  was  not  retrospective,  for  the  creditor  was  residing  in 
Venestida^  and  the  debtor  was  in  the  same  place,  and  might  have 
been  sued  there  at  any  time ;  but  the  creditor  took  no  proceedings 
for  many  years,  and  now  makes  this  claim. 

It  appears  to  me  therefore  that,  looking  to  the  construction  of 
the  10th  section,  looking  at  the  purport  and  object  of  the  Legis- 
lature as  manifested  in  that  section,  and  looking  at  the  extraordi- 
nary length  of  time  which  would  accrue  if  persons  were  allowed 
an  indefinite  time  for  suing  until  they  chose  to  come  to  this  conn- 
try,  I  ought  to  follow  Lord  CampheU  and  the  other  Judges  of  the 
Court  of  Queen's  Bench  in  the  case  of  ComiU  v.  Hudson,  entirely 
on  the  grounds  which  were  assigned  by  tbe  Lord  Chief  Justice 
in  that  case. 

I  think  there  is  a  considerable  difference  between  this  case  and 

a  case  where  the  right  of  action  is  actually  taken  away.    That  is 

the  ground  of  the  decisions  in  Moon  v.  Durden  and  Jackson  v. 

Wodley.    In  each  of  those  cases  the  person  had  acquired  by  posi- 

(1)  2  Ex.  28.  (2)  8  E.  &  B.  778.  (3)  8  E.  &  B.  429. 
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live  act  inter  partes^  a  right  of  action,  in  the  latter  case  by  a  co-con-        L.  C. 
tractor  having  made  a  promise,  which,  of  course,  the  person  had  a       1869 
right  to  rely  upon  as  the  law  then  stood,  as  giving  him  a  further      Pabdo 
period  of  six  years  for  his  remedy.   And  in  Moon  v.  Burden  (1)  the    ^q^qh^jj 

person  had  actually  brought  an  action  before  the  statute  passed,        

and  to  hold  the  statute  retrospective  would  have  deprived  him  . 
of  a  right  which  he  had  actually  acquired ;  whereas  in  this  case 
the  creditor  has  not  acquired  by  any  act  on  the  part  of  the  debtor 
any  new  or  fresh  right,  but  he  stands  upon  that  I'emedy  which, 
according  to  his  view,  would  extend  to  him  for  fifty  years,  or  more, 
the  right  to  recover  against  the  debtor  a  debt  which  he  might 
have  proceeded  to  recover  within  the  six  years. 

I  think  it  is  the  sound  construction  of  the  10th  section  to  hold, 
as  in  ComiU  v.  Hudson  (2),  that  the  remedy  is  barred  by  the 
statute*    Therefore  I  am  bound  to  dismiss  the  appeal  with  costs. 

Solicitors:  Messrs.  Cutler  dt  Turner;  Messrs.  Walker^  Twyford^ 
<&  Bdtcard. . 


HICKS  V.  POWELL.  ^'^' 

1869 
Conflict  of  Laws — JRegistraiian — Indian  RegistratUm  AcU^  1864  and  1866 —         ^''v^ 
Lex  fori — Lex  rei  sita,  FA.IS^ 

The  Indian  Registration  Act,  1866,  makes  void  all  instmments  relating 
to  real  estate  in  India  which  ought  to  have  been  registered  under  the  Indian 
Registraiion  Act,  1864,  but  were  not  so  registered,  and  destroys  all  equities 
arising  out  of  them. 

A.  being  resident  at  Madras,  in  1865  executed  a  deed  by  which  he  con- 
veyed land  in  India  to  the  Plaintifis  and  covenanted  for  further  assurance. 
The  deed  was  not  r^stered  under  the  Indian  Registration  Act,  1864,  which 
provides  that  if  such  a  deed  be  not  registered  it  shall  not  be  received  in 
evidence  in  any  Court  in  India.  In  1866  A.  mortgaged  the  same  land  to 
the  Defendants,  who  had  notice  of  the  Plaintififs'  conveyance,  and  the  Defen- 
dants registered  the  mortgage  deed  under  the  Indian  Registration  Act,  1866. 
The  Plaintiffs  filed  a  bill  to  enforce  the  covenant  for  further  assurance  against 
the  Defendants ; — 

Beld  (affirming  the  decision  of  Oiffard,  V.C.)>  that  the  Plaintiffs  had  no 
equity  against  the  Defendants,  and  the  bill  was  dismissed. 

Semhle  that,  independently  of  the  operation  of  the  Indian  Registration  Act, 


(1)  2  Ex.  22.  (2)  8  E.  &  B.  429. 
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L,  CL  1866,  as  the  Flaintifb'  deed  was  forbidden  by  the  Indian  BegidraUm  Act, 

1869  1864,  to  be  received  in  evidence  in  India,  it  could  not  be  sued  on  in  England 

either  as  a  deed  of  conveyance  or  as  a  deed  of  covenant  for  farther  assuniDce. 

XHIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  CUffard. 

Stephen  Clark,  being  then  resident  at  Madras^  in  the  East  India, 
on  the  21st  of  April,  1865,  executed  a  deed  whereby  he  con- 
veyed his  interest  in  a  freehold  house  in  Madras  to  the  Plaintiffs, 
Hastings  Wicks  and  Frank  de  Souza,  in  fee,  upon  trust  for  sale, 
and  to  hold  the  proceeds  for  Clark.  The  deed  contained  a  ooye- 
nant  by  Clark  for  further  assurance  in  the  usual  form. 

By  an  indenture  of  the  24th  of  April,  1865,  made  between  Clark 
and  the  other  partners  of  his  firm  of  the  first  part,  the  Plaintiffs  of 
the  second  part,  and  the  creditors  of  the  firm  of  the  third  part,  the 
proceeds  of  the  sale  of  the  premises  comprised  in  the  lastrmeii- 
tioned  indenture  were  assigned,  with  other  property,  to  the  Plain- 
tifis  upon  certain  trusts  for  the  benefit  of  the  creditors. 

Clark  left  India  on  account  of  his  health  shortly  after  the  execu- 
tion of  the  deeds,  and,  consequently,  the  deed  of  the  21st  of  April, 
1865,  was  never  registered  in  accordance  with  the  13th  section  of 
the  Indian  Registration  Ad,  1864  (Act  No.  xvi.  of  1864),  which 
enacted  that  every  deed  of  gift  of  immoveable  property  should  be 
registered  within  twelve  months  after  the  date  of  the  deed,  and 
that  deeds  not  so  registered  should  not  be  received  in  evidence  in 
any  Court  in  India  (1). 

After  ClarVs  return  to  England  he  executed  a  mortgage  of  the 

(I)  The  13th  section  was  as  follows :  interest,  as  above,  of  such   value  ts 

— "  No  instrument  being  a  deed  of  gift  aforesaid,  in  any  immoveable  property, 

of  immoveable  property,  no  lease  of  shall  be  received  in  evidence  in  any 

inmioveable  property  fur   any  period  civil  proceeding  in  any  Court  or  shall 

exceeding    one    year,   no   instrument  be  acted  on  by  any  public  officer,  if 

(other  than  a  deed  of  gift  or  lease  as  such  instniment  shall  have  been  exe- 

aforesaid)  which  purports  or  operates  cuted  on  or  after  the  date  on  which 

to  create,  declare,  transfer,  or  extinguish  this  Act  shall  come  into  operation,  and 

any  right,  title,  or  interest,  of  the  value  if  the  property  to  which  such  instm- 

of  100  rupees  or  upwards,  in  any  im-  ment  relates  shall  be  situate  in  any 

moveable  property,  and  no  inatrument  part  of  British  India  in  which  this 

which    acknowledges   the    receipt    or  Act  is  in  force,  imless  the  same  shall 

payment  of  any  consideration  on  ao-  have  been  registered  in  the   manner 

count  of  the  creation,  declaration,  trans-  and  within  the  time  prescribed  by  this 

fer,  or  extinction  of  any  right,  title,  or  Act." 
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same  premises  to  the  Defendants,  D.  Powell  and  D.  Powell  the 
younger,  for  securing  a  debt  previously  due  to  them.  This  deed 
was  dated  the  7th  of  August,  1866,  and  was  registered  in  India 
under  the  Indian  Registraiion  Ad,  1866  (Act  No.  xx.  of  1866), 
in  September,  1866  (1). 

The  Defendants  had  notice  of  the  deed  of  the  21st  of  April, 
1865,  but  relied  upon  the  fact  that  it  never  had  been  registered 
The  Plaintiffs  filed  the  present  bill  to  establish  their  priority. 

The  bill  prayed  specific  performance  of  the  covenant  for  further 
assurance,  and  that  the  Defendants  might  be  ordered  to  convey  to 
the  Plaintifis. 

The  Vice-Chancellor  was  of  opinion  that  the  deed  was  inopera- 
tive in  India  under  the  Act  of  1864,  and  could  not  be  enforced 
in  this  country,  and  accordingly  dismissed  the  bill  with  costs. 


L.C. 

1869 
Hicks 

V. 

rOWSLLt 


(1)  The  principal  clauses  of  the 
Indian  BegUtration  Act,  1866,  which 
were  referred  to  in  the  ai^^ument,  are 
as  follow : — 

Sect.  8.  "Acts  No.  xvi.  of  .1864  and 
No.  IX.  of  1865,  are  hereby  repealed,  ex- 
cepting so  far  as  the  former  Act  rescinds 
other  acts  or  regulations,  and  except  as 
regards  things  duly  done  and  penalties 
incarred  under  the  Acts  hereby  repealed, 
or  either  of  them,  and  all  things  duly 
done  under  the  same  Acts,  or  either  of 
them,  shall  be  considered  as  having 
been  done  under  this  Act." 

Sect.  17.  "The  instruments  next 
hereinafter  mentioned  shall  be  regis- 
tered, provided  the  property  to  which 
they  relate  shall  be  situate  in  a  district 
in  which,  and  provided  they  shall  have 
been  executed  on  or  before  the  date  on 
which,  the  said  Act  No.  xvi.  of  1864, 
or  this  Act,  shall  have  come  or  shall 
come  into  operation ;  that  is  to  say — 

"  1.  Instruments  of  gift  of  immove- 
able property. 

"  2.  Instruments  other  than  an  instru  - 
ment  of  gift,  which  purport  or  operate 
to  create,  declare,  assign,  limit,  or  ex- 
tinguish, whether  in  present  or  in  future, 
any  right,  title,  or  interest,  whether 


rested  or  contingent,  of  the  value  of 
100  rupees  and  upwards,  to  or  in  im- 
moveable property. 

"  3.  Instruments  which  acknowledge 
the  receipt  or  payment  of  any  consi- 
deration, on  account  of  the  creation, 
declaration,  assignment,  limitation,  or 
extinction  of  any  such  right,  title,  or 
interest 

"  4.  Leases  of  immoveable  property 
for  any  term  exceeding  one  year." 

Sect.  18  enumerates  the  instruments 
the  registration  of  which  was  optional, 
mentioning,  among  others,  "covenants." 

Sections  22  and  24  provide  that  in- 
struments must  be  registered  within  a 
X>eriod  of  four  months  after  execution, 
which  may  in  case  of  unavoidable  delay 
be  extended  by  the  registrar  to  eight 
months. 

Sect  49.  "No  instrument  required 
by  sect  17  to  be  registered  shall  be  re- 
ceived as  evidence  in  any  civil  proceed- 
ing in  any  Court,  or  shall  be  acted  on 
by  any  public  servant,  as  defined  in  the 
Indian  penal  code,  or  shall  affect  any 
property  comprised  therein,  unless  it 
shall  have  been  registered  in  accordance 
with  the  provisions  of  this  Act." 
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L.  G.  Mr.  Druee,  Q.C.,  and  Mr.  Hemming,  for  the  Plaintiffs : — 

J^  The  Begidrcdion  Ad,  1864,  does  not  make  the  deed  void,  but 

HioKs  only  affects  the  power  of  giving  it  in  evidence  in  an  Indian  Court. 
Powell.  When  it  is  tendered  in  evidence  in  England  the  lex  fori  must 
prevaiL  The  question  is  analogous  to  those  which  have  arisen 
nnder  the  4th  section  of  the  StaitUe  of  Frauds,  where  it  has  been 
held  that  a  foreign  contract  npon  matters  within  the  section  could 
not  be  proved  in  an  English  Court,  althongh  good  in  the  oonntiy 
where  it  was  made :  Leroux  v.  Brown  (1) ;  Clark  v.  MuUiek  (2) ; 
Bain  V.  Whitehaven  BaUway  Company  (3).  Even  if  we  cannot 
give  the  deed  in  evidence  as  a  conveyance,  we  have  a  right  to 
treat  it  as  a  deed  of  covenant,  and  to  enforce  the  covenant  for 
further  assurance.  We  conld  have  obliged  ClarJc  to  register  the 
deed  under  tliis  covenant,  and  as  the  Defendants  had  notice  of  the 
deed  they  were  bound  by  the  same  equity. 

It  is  contended  by  the  other  side  that  the  Act  of  1866  was 
retrospective,  and  destroyed  any  right  of  action  which  we  had 
before  it  passed.  We  deny  that  it  has  this  retrospective  operation ; 
which  would  be  a  great  hardship  on  persons  in  the  position  of  these 
Plaintiffs ;  but  even  if  it  has,  it  only  puts  the  deed  on  the  same  footing 
as  one  executed  since  the  passing  of  the  Act.  It  is  true  that  the 
49th  section  of  the  Act  of  1866  contains  the  additional  words,  that 
an  unregistered  deed  "shall  not  affect  any  property  comprised 
therein,"  which  do  not  occur  in  the  13th  section  of  the  Act  of 
1864 ;  but  they  do  not  make  the  deed  void ;  they  only  make  it 
inoperative  in  rem.  It  is  still  operative  against  ClarTc  personally, 
and  those  claiming  under  him :  Courtenay  v.  Williams  (4). 

[The  Lord  Chancellor  referred  to  Pardo  v.  Bingham  (5).] 

Mr.  Kay,  Q.C.,  and  Mr.  Macnaghten,  for  the  Defendants : — 

We  had  no  notice  of  the  second  deed,  which  declared  the  trusts 
of  the  proceeds  of  sale.  The  deed  of  the  21st  of  April,  1865,  on 
the  face  of  it,  was  simply  a  voluntary  deed  for  Clark's  own  benefit: 
Wyait  V.  Barwell  (6)  ;  Chadwick  v.  Turner  (7). 

(1)  12  C.  B.  801.  (4)  3  Hare,  539. 

(2)  3  Moo.  P.  C.  252.  (6)  Law  Rep.  4  Cb.  735. 

(3)  3  H.  L.  C.  1.  (6)  19  Ves.  435. 

(7)  Law  Rep.  1  Ch.  810. 
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With  respect  to  the  construction  of  the  Indian  Acts,  ^*e  contend,  L.  d. 
first,  that  nnder  the  Act  of  1864  the  deed  could  not  be  used  in  1869 
any  way  so  as  to  affect  the  property  sold.  This  is,  in  fact,  a  suit  hioks 
to  enforce  a  contract  with  respect  to  land  in  India,  and  must,      powkll 

therefore,  be  governed  by  the  lex  ret  aitw :  Sheikh  Parcibdi  Sahani        

y.  Sheikh  Mohammed  Hossein  (1).  But  the  case  is  still  clearer 
when  we  consider  the  effect  of  the  Act  of  1866,  which  absolutely 
repeals  the  first  Act,  except  as  to  things  duly  done  under  it,  which 
are  to  be  regarded  as  done  under  the  second  Act ;  but  as  to  all 
deeds  executed  sinc^  1864,  and  left  unregistered,  they  are  in- 
cluded in  the  49th  section,  and  made  absolutely  inoperative: 
Alves  y.  Eodgzon  (2). 

Mr.  Bruce,  in  reply : — 

The  notice  was  ample  to  put  the  Defendants  on  inquiry,  which 
would  have  led  to  the  discovery  of  the  second  deed. 

Covenants  are  expressly  excepted  from  the  instruments  as  to 
which  registration  is  compulsory  under  the  Act  of  1866. 

Lord  Hatherley,  L.C.  : — 

Upon  every  view  of  this  case  I  find  very  great  difficulty  in  the 
way  of  the  Plaintiffs  succeeding. 

There  is  great  difficulty  in  understanding  how,  in  the  case  of  a 
covenant  which  could  not  be  enforced  if  the  parties  were  in  India, 
a  right  to  sue  can  arise  from  the  accidental  circumstance  of  the 
person  sought  to  be  charged  changing  his  residence  before  the 
institution  of  the  suit.  I  am  asked  by  the  Plaintiffs  to  displace  a 
title  which  has  been  acquired  in  strict  conformity  with  the  Indian 
Registration  Act,  1866,  to  land  situate  in  India,  The  Defendants 
having  taken  a  mortgage,  and  duly  registered  it  under  the  Act, 
would,  if  they  were  in  India,  be  entitled  to  possession  of  the  land, 
and  there  would  be  no  possible  mode  of  depriving  them  of  it. 
In  India,  whether  the  second  Act  did  or  did  not  abolish  all  rights 
previously  acquired,  the  present  Plaintiffs  could  have  no  rights 
which  they  could  possibly  enforce,  because,  if  they  were  to  en- 
deavour to  recover  the  land,  they  could  only  do  so  either  under 

(1)  Bengal  Law  Eep.  1  App.Ci7il,  37.  (2)  7  T.  R.  241. 
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L.0,       the  conyeyance,  which  they  could  not  produce  in  evidence,  or 

1869       under  the  covenant  with  respect  to  the  land,  which  they  are 

HicKB      equally  precluded  from  producing.    I  may  observe  that  the  16th 

Powell,     section  in  the  Act  of  1864^  which  gave  an  option  of  registering 

some  deeds  affecting  land  which  are  not  absolutely  required  to  be 

registered,  related  only  to  instruments  creating  or  releasing  an 
interest  in  land  of  less  value  than  100  rupees,  and  left  untouched 
such  a  deed  as  the  present. 

Therefore,  as  the  matter  stood  in  India,  irrespective  of  the 
Act  of  1866,  and  supposing  that  the  Act  of  1864  remained  en- 
tirely unrepealed,  the  Plaintiffs  could  not  produce  the  instru- 
ment which  contained  the  covenant,  inasmuch  as,  ex  coneessis, 
that  covenant  affected  a  right  to  the  land.  And  it  would  be  Terj 
strange  if,  in  consequence  of  this  statute  not  in  terms  invalidating 
the  instrument,  but  simply  saying  that  it  shall  not  be  given  in  evi- 
dence in  any  Court  in  Indiaj  and  shall  not  be  acted  upon  by  any 
public  officer  there,  the  Plaintiffs  can  obtain  rights  over  real  pro- 
perty in  India  which  could  not  be  obtained  in  the  Indian  Courts 
merely  because  the  Defendants  happen  to  be  found  in  England.  I 
am  inclined  to  think  that  this  is  not  a  mere  question  of  evidence, 
and  that  on  this  first  ground,  which  is  that  on  which  the  Vioe- 
Chancellor  proceeded,  the  case  of  the  Plaintiffs  Mia. 

However,  without  resting  upon  that  ground,  I  think  that  the 
Act  of  1866  places  the  matter  beyond  doubt,  for  it  must  be  taken 
entirely  to  have  altered  the  status  of  the  parties,  so  that  if  the 
Plaintiffs  under  the  former  Act  could  have  enforced  specific  per- 
formance of  the  covenant  in  this  country,  the  Act  of  1866  takes 
away  the  possibility  of  any  such  claim  being  made  in  any  shape 
whatever. 

If  the  Act  of  1866  had  entirely  and  simply  repealed  the  Act  of 
1864,  there  might  have  been  a  question  whether  it  was  intended 
to  have  any  retrospective  operation,  and  the  leaning  of  the  Court 
would  have  been  not  to  interfere  with  anything  that  had  been 
done  under  the  former  Act.  fiut  we  find  that  the  3rd  section  of 
the  Act  of  1866  repeals  the  Act  of  1864,  "  except  so  far  as  it 
rescinds  other  acts  or  regulations,  and  except  as  regards  things  daly 
done  and  penalties  incurred  under  the  Act  hereby  repealed,  and 
all  things  duly  done  under  the  same  Act  shall  be  considered  as 
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Laying  been  done  under  this  Act.**    And  then  by  the  17th  section       L.  C. 
it  enacts  that  all  instruments  affecting  land  (with  certain  excep-        1869 
tions)  *'  executed  after  the  date  on  which  the  Act  of  1864,  or  this       Hickb 
Act,  shall  have  come  or  shall  come  into  operation,"  shall  be  regis-     powell. 

tered.     Then  the  23rd  section  gives  a  period  of  four  months  for       

registration,  which  may  be  extended  to  eight  months  under  the 
24th  section:  and  the  49th  section  enacts  that  no  instrument 
required  by  sect.  17  to  be  registered  shall  be  received  in  evi- 
dence, or  shall  affect  any  property  comprised  therein.  Therefore 
the  scheme  of  the  Act  is  this :  the  Legislature  treats  all  instru- 
ments registered  under  the  Act  of  1864  as  having  been  registered 
under  the  Act  of  1866,  and  as  to  all  instruments  which  ought  to 
have  been  registered  under  the  Act  of  1864,  but  were  not  so  regis- 
tered, it  repeals  that  Act  as  to  them  and  treats  them  as  void 
under  the  49th  section. 

In  the  present  case  we  have  the  Defendants  claiming  under 
a  deed  which  they  have  duly  registered  under  the  Act  of  1866, 
and  I  am  asked  to  displace  them  in  favour  of  the  Plaintiffs,  who 
<claim  under  an  equity  arising  out  of  a  deed  which  was  b'able  to 
be  registered  under  the  Act  of  1864,  but  which  was  not  registered, 
and  consequently  is  not  within  the  saving  clause  of  the  Act  of  1866. 
Therefore  whatever  equity  they  may  have  originally  had  to  contend 
in  another  country,  that  the  Act  of  1864  struck  only  at  the  pro- 
duction of  their  deed  in  the  Courts  of  India,  and  to  insist*on  the 
covenant  for  further  assurance,  all  that  equity  has  been  swept  away 
by  the  Act  of  1866.  The  Legislature  have  said  that  the  Act  of 
1866  is  henceforth  to  be  the  governing  Act  for  the  registration  of 
deeds,  that  the  Act  of  1864  is  to  be  entirely  repealed  except  as  to 
what  has  been  duly  done  under  it,  and  that  they  care  nothing  for 
the  titles  or  equities  of  those  who  have  not  proceeded  in  com- 
pliance with  that  Act. 

I  am  far  from  saying  that  I  disagree  with  the  Vice-chancellor 
as  to  the  construction  of  the  first  Act,  but  I  do  not  think  it  neces- 
sary to  rest  on  that.  Upon  the  ground  of  the  second  Act,  it  is 
quite  dear  that  the  appeal  fails,  and  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Chilton,  Burton,  dk  Co. 
Solicitors  for  the  Defendants :  Messrs.  Uptons,  Johnson,  d  Upton. 

ToL.  IV.  3  0  1 
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L.  0.  In  re  CORK  AND  YOUGHAL  RAILWAY  COMPANY. 

ftnd  L.  J.  G. 

1869  LhycTs  BoncU^FenaUiea—IOeffality-^l  &  8  Vidt,  c.  85,  »•  1^— C<wto. 


Jvly  28  The  holders  of  instmments  tinder  the  seal  of  a  Railway  Ck>mpany  given 

"^  with  the  knowledge  of  the  shareholders,  and  acknowledging  sams  of  monej 

to  he  due  from  the  Company  (called  Lloyd's  bonds),  have,  notwithstanding 
7  &  8  Yict  c  85,  8.  19,  which  imposes  penalties  on  a  company  for  giving 
loan-notes  or  secorities,  a  valid  claim  against  the  assets  of  the  Company  for 
those  sams  of  money  so  far  as  the  Company  had  the  benefit  of  the  smns  of 
money  in  respect  of  which  the  instruments  were  given. 

Where  a  penalty  is  imposed  by  an  Act  of  Parliament  upon  any  transac- 
tion, the  transaction  will  be  illegal,  though  it  is  not  expressly  prohibited  by 
the  Act. 

When  an  order  is  varied  on  appeal,  the  costs  of  the  appeal  will  not  be 
allowed  to  the  Appellant  merely  because  his  is  a  representative  case. 

Order  of  MaHna^  Y.C.,  afifirmed  with  a  variation. 

IHIS  was  an  appeal  from  an  order  of  the  Vice-Chancellor  MalinSf 
the  question  raised  being  as  to  the  validity  of  bonds  in  the  form 
called  LloycCs  bonds^  given  by  the  Cork  and  Youghci  Railway 
Company. 

The  Corh  and  ToughaJ  Bailivay  Company  was  incorporated  by 
Act  of  Parliament,  and  empowered  by  several  Acts  to  raise  alto- 
gether £365,000  by  shares,  and  to  borrow  altogether  £131,000 
upon  mortgage  or  bond. 

In  April,  1861,  the  Company  had  bon-owed  from  David  Leopold 
Lewisy  who  was  called  the  financial  agent  of  the  Company,  sums  of 
money  amounting  to  £25,534,  which  had  been  received  by  the 
Company  and  applied  by  them  partly  in  payment  to  contractors, 
4  partly  in  payment  for  rolling  stock  and  other  goods,  partly  in 

payment  of  interest,  partly  in  payment  of  the  salaries  of  the 
officers  of  the  Company,  and  partly  in  payment  for  land.  For  the 
advances  so  made  Lewis  drew  bills  upon  the  Company  at  short 
dates,  which  he  from  time  to  time  procured  to  be  discounted  and 
again  renewed  by  the  Company,  charging  a  commission  upon  each 
renewal.  The  Company  afterwards  borrowed  further  sums  from 
Letois,  for  which  he  drew  bills  in  the  same  manner  as  before. 
In  June,  1862,  the  whole  of  the  share  capital  of  the  Company 
(except  £7435  which  was  soon  afterwards  raised)  had  been  raised 
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and  L.  J.  (}» 

1869 


and  spent ;  the  Company  had  issued  mortgages  for  the  whole  of     ^L.  0. 
the  £131,000  which  they  were  empowered  to  raise ;  the  advances 
made  by  Lems  to  the  Company  amoimted  to  £101,149,  and  the 
railway  was  not  completed.  Oobk^and- 

Li  August,  1862,  LetDta  represented  to  the  directors  that  he  had     Youghai. 

great  difficulties  in  renewing  the  Company's  bills,  and  that  if  the       

Company  would  issue  to  him  bonds  in  the  form  called  Idoyd^a 
bonds  he  would  be  able  to  raise  money  upon  them  with  greater 
facility  and  would  be  able  to  supply  the  Company  with  funds. 
At  the  half-yearly  meeting  of  the  Company,  held  in  August,  1862, 
a  statement  of  accounts  was  read  and  adopted,  shewing  that  the 
Company  had  then  spent  £109,520  beyond  the  amount  autho- 
rized to  be  raised  by  the  Acts ;  and  resolutions  were  passed  to  the 
effect  that,  as  the  Company  had  obtained  from  Letois  large  sums  of 
money  to  pay  for  land,  rolling  stock,  and  the  construction  of  the 
line,  the  directors  were  authorized  to  issue  bonds  to  be  given  to 
Lewis  as  security  for  the  debt  due  to  him. 

The  directors  accordingly  issued  and  gave  to  Leuns  bonds  for 
various  sums,  amounting  in  the  whole  to  £120,000,  the  bonds 
being  in  the  following  form : — 

"  Cork  and  Youghal  BaUway. 

No.  456b.  Bond.  £1000. 

**  Know  all  men  by  these  presents,  that  we,  the  Cork  and  Youghcd 
Railway  Company ,  are  held  and  firmly  bound  unto  David  Leopold 
Lewis,  of  No.  11,  Oeorgie  Yard,  Lombard  Street,  London,  Esq.,  in 
the  sum  of  £1000,  to  be  paid  to  the  said  David  Leopold  Lewis,  his 
certain  attomey>  executors,  administrators,  or  assigns,  on  the  20th 
day  of  August,  1865,  with  lawful  interest  thereon  at  5  per  cent, 
per  annum  from  the  date  hereof  until  payment,  for  which  payment 
we  hereby  bind  ourselves  and  our  successors  this  20th  day  of 
August,  1864. 

**  Whereas  the  above-bounden  Company  is  justly  and  truly  in- 
debted to  the  above-named  D.  L.  Lewis  in  the  sum  of  £1000  for 
work  done  and  goods  and  material  supplied  to  the  said  Company 
for  the  purposes  of  their  undertaking,  by  the  means  and  procure- 
ment and  at  the  cost  of  the  said  D.  L.  Lewis,  and  at  the  request 
of  the  Company,  as  they  hereby  acknowledge.  And  whereas  the 
said  D.  L.  Lewis  hath  applied  to  the  said  Company  for  payment  of 

30  2  1 
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L.  0.       the  said  sum  of  money,  but  hath,  at  the  request  of  the  said  Com- 
'  ]^njy  agreed  to  forbear  payment  of  the  same  until  the  20th  day  of 
v^yw       August,  1865,  on  the  said  Company  becoming  bound  by  this  appli- 
CorkTxd    ^^^^^^  ^^^  securing  payment  of  the  said  principal  sum  on  the  day 
YouGDAL     last  aforesaid.    Now,  therefore,  the  condition  of  this  obligation  is, 
—     '  that  if  the  said  Cork  and  Youghdl  Railway  Company ^  their  succed- 
sors  or  assigns,  do  and  shall  pay  to  the  said  B,  L.  Letcis,  his  execu- 
tors, administrators,  and  assigns,  the  said  sum  of  £1000  on  or 
before  the  said  20th  day  of  August,  1865,  and  do  and  shall  pay 
interest  thereon  at  the  rate  of  £5  per  cent,  per  annum  until  pay- 
ment, such  interest  to  be  paid  half-yearly,  the  first  payment  to  be 
made  at  the  expiration  of  six  calendar  months  from  the  date  hereof, 
and  for  any  fraction  of  a  half-year  to  be  paid  on  the  day  of  pay- 
ment of  the  said  principal  sum,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

"  Given  under  the  common  seal  of  the  said  Company  the 
20th  day  of  August,  1864." 

Meetings  of  the  directors  were  held  from  time  to  time,  and  at 
most  of  the  meetings  the  further  liabilities  of  the  CSompany  were 
represented  to  the  directora  by  the  secretary,  and  resolutions  were 
passed  requesting  Mr.  Lewis  to  provide  for  the  same.  The  money 
appeared  to  have  been  required  for  different  purposes  connected 
with  the  railway,  and  in  two  instances  at  least  Leivis  was  requested 
to  find  the  money  required  for  the  payment  of  specific  debts  due 
from  the  Company  to  contractors.  Further  bonds  were  delivered 
to  Lewis,  on  account  of  the  loans  made  by  him,  to  the  amount  of 
£45,000,  making  a  total  of  £165,000,  and  this  was  stated  at  a 
meeting  of  the  shareholders  held  in  February,  1863.  From  time 
to  time  when  the  bonds  became  due  they  were  returned,  and  new 
bonds  were  issued  in  their  place.  Further  sums  were  advanced  by 
Letuis,  and  the  same  course  of  proceeding  was  followed  until 
March,  1865,  when  Lewis  became  bankrupt  In  the  meantime 
Lewis  had  deposited  bonds  with  different  persons  in  order  to  raise 
money  on  them,  and  ultimately  it  appeared  that  he  had  so  deposited 
bonds  to  the  amount  of  £224,000,  and  himself  held  bonds  to  the 
amount  of  £145,000. 

It  appeared  that  the  Company  always  employed  tiseir  own  con- 
tractors, and  that  Lewis  never  entered  into  any  contract  on  behalf 
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of  the  Company,  but  that  in  two  instances  the  specific  sums  ad-       l.  C. 
vanced  by  him  had  been  at  once  paid  to  creditors,  and  that  in  *° 
other  instances  he  had  advanced  sums  to  meet  specified  debts.  J^ 

By  an  Act,  29  &  30  Vict.  c.  cxxiv.,  after  reciting  that  the  Com-  ^  ^"  "^ 
pany  might  have  incurred  debts  to  a  considerable  amount  beyond  Youqhal 
their  mortgage  debt,  which  they  had  not  the  means  of  paying,  and 
that  it  would  be  of  advantage  to  the  public  that  the  Company's 
railway  should  be  sold  to  the  Qreai  Southern  and  Western  Bailway 
Company  J  and  that  the  Company  were  desirous  that  their  affairs 
should  be  wound  up  and  they  be  dissolved,  and  that  the  purchasing 
Company  were  willing  to  purchase  the  railway  for  a  sum  of 
£310,000  of  the  ordinary  stock  of  the  purchasing  Company,  and 
that  claims  had  been  made  on  the  selling  Company  by  persons 
who  alleged  that  they  were  creditors  of  the  Company,  the  validity 
of  whose  claims  was  denied  by  the  Company,  and  it  was  expedient 
that  provision  be  made  for  ascertaining  whether  and  how  far  the 
claims  against  the  Company  were  valid  or  not, — it  was  enacted 
that,  in  consideration  of  £310,000  ordinary  stock  of  the  purchasing 
Company,  the  undertaking,  works,  &c.,  of  the  selling  Company 
should  be  vested  in  the  purchasing  Company,  freed  from  all  debts 
of  the  selling  Company.  Provisions  were  then  made  for  winding 
up  the  selling  Company,  and  for  the  appointment  of  an  ofScial 
liquidator,  who  should  administer  the  £310,000  stock.  And  it  was 
enacted  by  sect.  12,  that  'Hhe  net  proceeds  of  the  sale  of  the  stock 
shall  be  applied,  with  the  sanction  of  the  Court,  by  the  official 
liquidator  as  follows ;  that  is  to  say : — 

"  First.  In  payment  of  the  costs  of  this  Act  by  this  Act  pro- 
vided to  be  paid  by  the  Company. 

''  Secondly.  In  payment  of  the  compensation  and  expenses  for 
completing,  whether  in  the  name  of  the  Company  or  in  the  name 
of  the  purchasing  Company,  the  purchases  of  lands  taken  by  the 
Company,  and  of  all  sums  which  may  be  found  due  from  the  Com- 
pany with  relation  to  lands  for  the  taking  of  which  notice  has 
been  given  by  the  Company. 

"  Thirdly.  In  payment  of  the  principal  and  interest  lawfully  due 
on  the  mortgages  of  the  Company  lawfully  created  under  the 
powers  of  the  Company's  Acts,  and  according  to  their  respective 
rights  and  priorities  as  existing  on  the  Ist  day  of  January,  1866. 
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L.  c.  *^  Fourthly.  In  payment  of  the  costSy  chaiges,  and  expenses  in- 

curred  by  the  Company  after  the  15th  day  of  March,  1865,  in  and 
about  actions  and  suits  and  legal  proceedings  against  them,  and 
Q^^  the  negotiations  between  them  and  the  purchasing  Company  with 
YouoHAL     respect  to  the  arrangement  effected  by  this  Act,  and  also  in  pay- 

*  ment  of  the  necessary  office  expenses,  salaries,  and  wages  due  at 

the  time  of  such  payment. 

^'  Fifthly.  The  surplus  shall  be  subject  to  aU  the  rights,  equities, 
priorities,  claims,  and  demands,  whether  of  preference  or  ordinary 
shareholders,  bondholders,  or  others,  to  which  the  property  would, 
in  case  this  Act  had  not  been  passed,  haye  been  subject,  and  shall 
be  applied  accordingly." 

The  sale  to  the  Oreai  Southern  and  Western  BaUtoay  Company 
was  completed,  and  the  £310,000  stock  was  transferred  to  the 
official  liquidator,  of  which,  after  the  payments  directed  by  the 
first  four  clauses  of  the  12th  section  of  the  Act^  £150,000  re- 
mained. 

The  official  liquidator  of  Overend,  Gumey,  dk  Co.,  Limiied, 
claimed  the  benefit  of  this  surplus  in  respect  of  bonds  for  £191,000 
held  by  that  company,  and  the  official  liquidator  of  the  London, 
Hamburff,  and  Continental  Exchange  Bank,  Limited,  claimed  in 
respect  of  bonds  for  £40,000.  Vice-Chancellor  Malins,  before 
whom  the  applications  came,  made  a  declaration  that  so  much  of 
the  moneys  advanced  by  JD.  L.  Lewis  as  was  secured  by  Uoyis 
bonds,  and  applied  for  the  benefit  of  the  Cork  and  Youghal  BaU- 
way  Company,  constituted  a  debt  in  equity,  and  was  payable  out  of 
the  assets  of  the  Company  before  any  of  the  shareholders  took  any 
part  of  the  surplus ;  and  His  Honour  directed  an  inquiry  how  mudi 
(if  any)  of  the  money  purported  to  have  been  advanced  by  Lewis, 
and  to  be  secured  by  the  bonds,  was  applied  for  the  benefit  of  the 
company :  and  directed  the  costs  of  all  parties  to  be  taxed  and 
paid  by  the  official  liquidator  of  the  railway  company  (1). 

(1)  1869.    May  31.  debts  due  bj  the  Company  beyond  the 

Sib  R.  Malinb,  Y.C.  : —  amount  authorized  to  be  laiaed,  said 

His  Honour,  after  stating  the  fscU  of  that  in  1862  the  Company  had  ex- 
the  case,  and  the  provisions  of  the  Acts  pended  all  their  money,  and  were  in 
of  Parliament  relating  to  the  Company,  possession  of  an  unBnished  railway— a 
and  observing  that  the  last  Act  in  thing  which  was  perfectly  useless.  Pro- 
its  recitals  recognised  the  existence  of  bably  at  that  time   any  shareholder 
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Mr.  H.  B.  Pick,  a  first-class  preference  shareholder  in  the  Bail- 
vrsLj  Company  (who  had  liberty  to  attend  on  behalf  of  himself  and 
other  preference  shareholders)  appealed. 

JflfIS 

GOBX  AMD 
YOUOHAL 

ject,  His  Honour  would  not  nesitate  to  Ratt.wat  Go. 
decide  that  the  debts  must  be  paid  be-  — 
fore  the  shareholders  could  receive  any- 
thing. The  case  of  Chambers  v.  Man- 
cJiester  and  MH/ord  RaUway  Company 
(5  B.  ^  S.  688)  involved  a  dry  ques- 
tion of  law  merely,  and  there  is  a 
material  difference  between  law  and 
equity  in  these  questions,  as  appeared 
from  the  case  of  the  German  Mining 
Company  (4  D.  M.  &  G.  19),  and  also 
from  the  observations  of  the  learned 
Judges  in  Chambers  v.  Mattchester  and 
MU/ord  Hallway  Company.  The  only 
case  relied  upon  was  that  of  the  Wor- 
cestershire Com  Exchange  (3  D.  M.  & 
G.  180),  but  there  the  shareholders 
were  called  upon  personally  to  pay 
double  the  amount  of  the  subscribed 
capital,  and  the  case  was  decided  on  that 
ground  alone.  These  were  the  only 
cases  which  were  relied  upon  in  favour 
of  the  shareholders.  But  on  the  other 
side  were  the  Oerma/n  Mining  Com- 
pany's Case,  which  was  particularly 
strong,  and  also  Troup's  Case  (29  Beav. 
353)  and  Eoare's  Case  (30  Beav.  225). 
The  two  last  cases  were  directly  in 
point,  and  His  Honour  was  convinced 
that  the  decisions  were  consonant  with 
justice,  and  with  the  principles  of  the 
Courts  of  Equity.  The  case  of  the 
Magdalena  Steam  Navigation  Com- 
pany (Joh.  690)  was  still  stronger. 
There,  as  in  this  case,  the  shareholders 
had  an  opportunity  of  ascertaining  the 
facts,  and  could  not  be  allowed  to  torn 
round  and  insist  upon  the  illegality  of 
the  transaction.  This  money,  there- 
fore, having  been  expended,  with  the 
full  knowledge  and  acquiescence  of  the 
shareholders,  for  the  benefit  of  the 
Company,  constituted  a  debt  of  the 


might  have  filed  a  bill  and  have  re- 
strained the  directors  from  raising  and 
-expending  any  more  money,  but  no 
shareholder  did  so,  nor  was  it  likely  that 
any  one  would  act  in  such  a  foolish 
manner.  It  was,  of  course,  more  for 
the  benefit  of  the  shareliolders  that  the 
directors  should,  if  they  could,  borrow 
money,  and  there  was  no  justice  in 
saying  that  those  whose  money  was 
applied  in  the  purchase  of  rails,  &c., 
should  not  be  paid,  whilst  the  share- 
holders took  the  benefit  of  the  expendi- 
ture. Moreover,  the  shareholders  in  a 
public  company  must  be  taken  to  know 
something  of  their  own  affairs,  and  to 
be  aware  that  in  1862  all  the  capital 
was  exhausted,  and  that  all  the  subse- 
quent expenditure  was  by  means  of 
credit,  and  to  His  Honour's  mind  it  was 
inxmaterial  whether  that  credit  was  ob- 
tained for  rails,  locomotives,  &c.,  or  for 
money  borrowed  and  applied  in  the 
2)urchase  of  such  things. 

If  the  money  had  been  expended  for 
the  benefit  of  the  Company,  it  was  not 
the  doctrine  of  this  Court  that  the 
shareholders  could  take  possession  of 
the  property  of  the  Company  without 
fulfilling  the  obligations  which  arose 
out  of  such  an  expenditure,  and  it  w^as 
admitted  that  some  of  these  bonds,  at 
all  events,  were  given  for  money  so  ex- 
pended. The  shareholders  had,  besides, 
express  notice  of  what  was  going  on,  as 
they  had  stood  by  and  seen  this  money 
expended  in  the  completion  of  their 
railway,  and  it  would  be  opposed  to 
every  principle  of  honesty  to  allow  the 
shareholders  now  to  take  the  benefit  of 
the  expenditure  without  repaying  the 
persons  who  had  advanced  the  money. 
If  there  were  no  authorities  on  the  sub- 
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L.  C.  Mr.  Jessdy  Q.C.,  and  Mr.  Hijgins,  for  the  Appallant : — 

and  L.  J.  G. 

1869  These  bonds  were  unauthorizei  and  illegal,  and  are  void,  and  the 

"^^^       resolutions  passed  at  the  meetings  of  shareholders  were  uUra  vireSy 

OoHK  AND    and  cannot  legalize  the  bonds.     They  were  not  given  to  creditors, 

Rmlway^Co.  ^^*  ^  Leivis,  in  order  that  he  might  disoount  them  and  raise 

•^-  money :  Chambers  v.  Manchester  and  Mtlford  Bailway  Company  (1). 
The  directors  of  a  railway  company  are  not  like  the  managing 
partners  of  a  firm,  but  are  under  the  restrictions  of  their  Act^  and 
if  people  choose  to  deal  with  the  directors  or  the  company  under 
such  circumstances,  they  cannot  get  more  than  the  Act  gives 
them.  In  re  German  Mining  Company  (2)  only  decides  that  an 
ordinary  company  is  liable  to  pay  the  debts  contracted  by  the 
manager.  In  Hoare's  Case  (3)  and  Troupes  Case  (4)  the  Master  of 
the  Bolls  thought  that  ho  was  bound  by  the  case  of  the  German 
Mining  Company,  but  there  is  a  clear  distinction  between  paying 
debts  and  borrowing  money.  Moreover,  this  case  is  governed  by 
7  &  8  Vict.  c.  85,  s.  19,  which  contains  an  express  provision  to 
prevent  a  company  from  being  buried  under  loans.  That  section 
provides  that  *^  from  and  after  the  passing  of  this  Act  any  railway 
company  issuing  any  loan-note,  or  other  negotiable  or  assignable 
instrument  purporting  to  bind  the  company  as  a  legal  security  for 
money  advanced  to  the  said  railway  company  otherwise  than  under 
the  provisions  of  some  Act  or  Acts  of  Parliament  authorizing  the 
said  railway  company  to  raise  such  money  and  to  issue  such  secu- 
rity, shall  fqi:  every  such  offence  forfeit  to  Her  Majesty  a  sum 
equal  to ,  the  sum  for  which  such  loan-note  or  other  instrument 
purports'^to  be  such  security."  Whatever  may  be  the  form  of  these 
bonds,  it  is  clear  that  they  are  securities,  and,  as  such,  are  void  under 
this  section,  independently  of  any  other  invalidity. 

Mr.  Jackson f  for  a  judgment-creditor. 


Company,  not  personally  as  against  the  out  legal  powers,  migbt  be  available  in 

shareholders,  but  as  against  the  pro-  a  Court  of  Law,  but  were  totally  beside 

perty  of  the  Company,  and  no  share-  the  question  in  this  Court, 

holder  could  take  any  portion  of  the  n  j  6  B.  &  S.  588. 

property   until    the    debt   had    been  /2)  4  D.  M.  &  G.  19. 

paid.      The  arguments  that  a  com-  (3)  30  Beav.  225. 

pany  could  not  bind  itself  by  bills  of  (4)  29  Ibid.  353. 
exchange,  and  could  not  borrow  with- 
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Mr.  Boxburffh,  Q.C.,   and  Mr.  Lindletf,  for   Overend,  Gnrney,       L.  c. 
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The  railway  was  completed  with  our  money,  and  then  sold,  so 
that  the  money  in  Court  has  actually  come  from  our  advances,  and     Cobk  and 
now  the  shareholders  wish  to  avoid  paying  us.     The  shareholders  Rj^^^y^(\, 

were  aware  of  everything:   Jenner  v.  Morris  (1).     The  Act  of        

7  &  8  Vict,  does  not  prohibit  the  borrowing  of  money,  and  there  is 
not  and  could  not  be  any  law  to  prevent  a  company  from  incurring 
debts.  Our  money  has  been  employed  in  paying  creditors,  and  we 
ask  to  stand  in  the  same  position  as  the  creditors :  In  re  Magda- 
lena  Steam  Navigation  Company  (2). 

The  shareholders  knew  quite  well  in  1862  that  all  their 
money  had  been  spent,  that  the  line  remained  unfinished,  that 
large  sums  were  then  due  to  Lewis  and  other  creditors,  and  that 
further  debts  must  be  incurred  before  the  railway  could  be 
finished.  All  this  money  was  actually  raised  and  paid  by  Lewis, 
and  if  he  had  taken  assignments  of  the  debts,  our  claim  would 
have  been  indisputable ;  but  the  assignment  of  a  debt  is  a  mere 
form,  and  we  are  entitled  to  stand  in  the  same  position  as  if  the 
debts  had  been  assigned.  No  one  ever  doubted  that  a  creditor 
might  recover  against  a  company  for  work*  done,  and  we  stand  in 
the  shoes  of  the  creditor.  So  far  as  the  money  raised  on  these 
bonds  was  applied  in  payment  of  creditors,  we  must  be  repaid. 

Mr.  Cottony  Q.C.,  and  Mr.  Graham  Hastings,  for  the  London, 
Eamburgy  dc.  Bank : — 

The  Company  and  its  bankers  became  mere  conduits  between 
Lewis  and  the  contractors.  In  some  cases  he  actually  paid  cre- 
ditors, and  in  others  it  appears  that  the  money  advanced  by  him 
went  directly  to  the  creditors.  No  doubt  we  cannot  sue  at  law, 
but  that  is  merely  because  the  debts  have  not  been  assigned,  and  the 
shareholders  can  never  be  allowed  to  take  advantage  of  that 
omission  and  share  our  money.  The  word  "illegal"  has  been 
erroneously  used ;  it  may  mean  either  prohibited  by  law,  or  merely 
not  authorized  by  law.  If  the  other  side  are- right,  ci-editors  could 
not  recover  against  a  company,  even  when  tlie  company  was  earning 

(1)  1  Dr.  &  Sm.  218  ;  3  D.  F.  &  J.  45.  (2)  Job.  690. 
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L.  C.       profits.    Ify  then,  the  Company  could  incur  a  reasonable  debt,  they 
sorely  could  acknowledge  it,  and  they  have  done  so  under  seaL   If 


they  are  estopped  by  their  seal  there  is  an  end  of  the  case ;  if  they 
OoBK  AND    *^®  ^^*  estopped,  then  they  have  made  a  false  representation,  and 
YouoHiii     by  repaying  us  our  money  must  put  us  in  the  same  position  as  if  it 
'  had  not  been  made. 

Mr.  Pearsarif  Q.C.,  and  Mr.  Waller,  for  the  official  liquidator  of 
the  Bailway  Company. 

Mr.  Jessd,  in  reply : — 

These  claimants  do  not  come  here  simply  as  holders  of  the  bonds. 
They  do  not  attempt  to  say  that  they  were  ignorant  of  the  mode 
in  which  the  bonds  were  issued.  It  was  held  in  Chambers  v.  MU- 
ford  and  Manchester  BaUuHiy  Company  (1)  that  shareholders  are  not 
bound  by  a  false  representation  made  by  the  directors  of  a  company, 
and  if  the  directors  act  uUra  vires  the  shareholders  are  not  bound. 
Where  directors  have  issued  duplicate  debentures  the  company  has 
never  been  bound.  We  are  preference  shareholders,  and  advanced 
our  money  on  the  faith  of  an  Act  of  Parliament^  which  limited  the 
borrowing  powers  of  the  Company.  These  bonds  were  merely 
given  to  raise  money,  upon,  and  in  only  a  few  instances  does  it 
appear  that  the  money  was  applied  in  payment  of  outstanding 
debts.  The  bills  were  cleai*ly  bad,  and  these  bonds  were,  in  many 
cases,  given  to  meet  them.  Lewis  had  already  advanced  the 
money  :  then  these  bonds  were  given  to  him  by  means  of  which 
he  raised  money  and  repaid  himself;  but  that  is  not  paying 
creditors.  The  directors  have  made  no  misrepresentation,  but 
have  borrowed  when  they  had  no  power  to  borrow.  These  bonds 
are  clearly  securities  within  the  provisions  of  7  &  8  Vict  c.  85,  and, 
as  such,  are  void.  It  is  not  true  that  the  shareholders  could  not 
have  got  any  benefit  from  the  railway  unless  this  money  had  been 
advanced ;  they  had  the  railway,  and  it  might  have  been  sold  or 
completed  by  other  money ;  and  why  are  they  to  lose  all  ? 

LoBD  Hatherley,  L.C.  :— 

It  appears  to  the  Lord  Justice  and  myself  that  the  order,  as  it 
now  stands,  is  not  exactly  the  order  which  the  exigencies  of  the 

(1)  5  B.  &  S.  588. 
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case  require,  bat  that,  on  the  other  hand,  it  would  be  most  improper       L.  0. 
to  hold  that  under  and  by  virtue  of  the  12th  section  of  the  Act  ^^^^  ^'    ' 
by  which  this  Company  has  been  put  an  end  to,  and  has  been,  in 


1869 


effect,  bought  by  another  Company,  the  money  should  be  distri-    ^^  *^^ 
buted  to  the  shareholders  without  making  any  provision  whatever     Yodghal 

in  respect  of  the  payments  that  have  been  made  by  moneys        

procured  from  Mr.  Lewis.  The  transaction  was,  no  doubt^  of  an 
irregular  character.  The  Company  having  expended  the  whole 
of  its  capital,  and  reached  the  extent  of  its  borrowing  powers, 
found  itself  heavily  embarrassed  with  debts,  many  of  which  appear 
to  have  been  legally  payable,  being  due  to  contractors  and  others 
for  rolling  stock  and  so  forth,  and  these  debts  the  Company  had 
not  the  means  of  paying.  A  contention  has  been  raised  by 
Mr.  Jessd,  against  which  it  may  not  be  necessary  to  decide  on  the 
present  occasion,  but  it  is  one  which,  I  conceive,  would  not  be  sus* 
tainable.  He  contends  that  when  a  railway  company  is  formed 
with  a  certain  amount  of  capital,  and  is  authorized  to  execute 
certain  works,  then,  unless  the  works  can  be  executed  with  exactly 
the  prescribed  amount  of  capital,  no  further  work  can  be  done  at 
all;  in  other  words,  that  no  contractor  who  has  entered  into  an 
engagement  to  make  the  two  or  three  miles  of  line  required  for 
the  purpose  of  completing  the  work,  would  be  able  to  recover  in 
respect  of  the  money,  labour,  and  work  expended  by  him  on  the 
company's  behalf.  That,  I  apprehend,  would  not  be  law,  and  the 
very  point  did  arise  in  the  case  of  White  v.  Carmarthen  Railway 
Company  (1),  which,  as  far  as  I  recollect,  was  not  appealed  from. 
There  a  contractor  wajs  willing  to  give  his  services,  and  to  take  his 
chance  of  being  paid,  with  such  remedies  as  he  could  insist  upon 
by  bringing  an  action  against  the  company  and  recovering  judg- 
ment. Li  that  case  I  held  that  the  company  were  authorized  in 
giving  him  a  bond  acknowledging  the  amount  of  the  debt.  On 
the  other  hand,  it  is  equally  clear,  or  it  has  been  made  dear  if  it 
was  not  clear  before,  by  the  case  of  Chambers  v.  Manchester  and 
Milford  Bailway  Company  (2),  and  the  very  able  and  lucid  judg- 
ments there  given,  that  where  a  company  is  authorized  only  to 
raise  a  given  amount  of  capital  by  shares,  and  a  certain  other  sum 
by  debentures  or  mortgages,  then  the  company  cannot  issue  any 
(1)  1  H.  &  M.  786.  (2)  6  B.  &  8.  688. 
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L.  c.        debenture  or  loan-note,  or  any  security  of  that  description,  for  the 
mere  purpose  of  raising  money,  and  I  apprehend  that  any  such 

w-v^  instrument  so  issued  would  be  just  as  void  in  equity  as  at  law, 
Cobk7nd  ^^^^S  contrary  altogether  to  and  absolutely  forbidden  by  statute. 
YouGHAL    And  I  entirely  adopt  the  view  which  was  taken  by  the  learned 

Judges  in  that  c%se,  that  everything  in  respect  of  which  a  penalty 

is  imposed  by  statute,  must  be  taken  to  be  a  thing  forbidden,  and 
absolutely  void  to  all  intents  and  purposes  whatsoever.  Accord- 
ingly they  held  that  the  bonds  in  that  case,  called  UaycCs  bonds, 
were  not,  in  effect,  issued  in  respect  of  debts  actually  due,  but 
were  simply  issued  for  the  purpose  of  raising  money,  and  were  in- 
struments to  which  no  legal  validity  could  be  attributed ;  nor,  as 
I  apprehend,  could  any  validity  be  given  to  them  in  this  Court 
any  more  than  in  a  Court  of  Law.  The  learned  Judges  there  pro- 
ceeded upon  this  ground,  that  the  Act  7  &  8  Vict  c.  85,  whilst  it 
preserved  the  rights  of  those  who  at  that  time  had  advanced 
money  to  railway  companies  on  the  security  of  loan-notes  or  other 
instruments,  proceeded  to  enact  that  from  and  after  the  passing  of 
that  Act,  any  railway  company  issuing  any  loan-note,  or  other 
negotiable  or  assignable  instrument  purporting  to  bind  the  com- 
pany, as  a  legal  security  for  money  advanced  to  the  railway 
company  otherwise  than  under  the  provisions  of  some  Act  or 
Acts  of  Parliament  authorizing  the  railway  company  to  raise 
such  money  and  to  issue  such  security,  should  for  that  offence 
forfeit  a  certain  sum  of  money.  The  Judges  held  that  the  penalty 
imposed  by  that  Act  indicated  plainly  that  the  course  of  procedure 
in  respect  of  which  the  penalty  was  imposed  was  forbidden  by 
law,  and  that  therefore  no  recovery  could  be  had  upon  any  such 
instrument  in  a  Court  of  Law.  Of  course  I  need  hardly  say  that  if 
a  thing  be  forbidden  expressly  by  Act  of  Parliament,  that  Act  can 
no  more  be  contravened  by  this  Court  than  by  any  other  Court  of 
judicature  in  the  kingdom. 

In  that  case  a  distinction  is  drawn  by  Mr.  Justice  Blackburn 
which  appears  to  me  to  be  very  plain  and  clear.  He  says  (1)  that 
these  instruments  **  are  on  their  face  the  acknowledgment  of  a 
debt  to  some  particular  person,  with  a  covenant  to  pay  it  Such  in- 
strument may  be  useful  in  this  way — when  a  company  are  indebted 

(1)  5  B.  &  S.  611. 
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it  may  be  convenient  to  make  a  bond  pointing  to  a  particular       L.  C. 
portion  of  the  debt  actually  due;  it  would  facilitate  the  assignment 
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in  equity  of  the  debt  thus  acknowledged  to  be  due,  and  possibly 

throw  upon  the  company  the  oniis  of  shewing  the  non-existence  of    co&k^Ixv 

the  debt;  but  if  there  be  no  debt  existing,  such  an  instrument  p^^^^^^q, 

cannot  create  one,  nor  put  the  assignee  in  a  better  position  than        

the  original  obligee  or  covenantee,  and  the  person  holding  it  could 
not  recover  upon  it  if  it  were  shewn  that  it  were  given  gratuitously, 
or  was  not  authorized  by  statute." 

That  being  the  state  of  the  law,  we  have  to  consider  the  circum- 
stances of  this  particular  case.  It  is  shewn,  I  think,  that  as  regards 
some  of  the  moneys  which  have  been  raised  through  the  medium 
of  Mr.  LewiSy  some  small  portions  were  paid  directly  to  persons 
who  were  actual  creditors  of  the  Company,  and  so  far,  I  apprehend, 
there  could  be  little  or  no  dispute  as  to  the  right  of  Mr.  Leuns, 
or  of  a  person  claiming  through  him,  to  stand  in  the  place  of  the 
original  debtor,  whose  debt,  being  a  valid  debt,  had  been  so  paid* 

But  with  regard  to  the  other  debts,  they  seem  to  stand  in  this 
position : — As  far  as  we  can  see,  there  were  debts  for  which  the 
Company  was  liable ;  these  debts  having  to  be  paid,  and  the  share- 
holders, in  truth,  having  full  and  distinct  notice  that  there  were  these 
debts,  and  that  there  was  a  large  sum  to  be  provided  for,  the  directors 
proceeded  to  issue  the  bonds  in  question,  sanctioned,  so  far  as  it  could 
be  done,  by  the  shareholders.  I  do  not  think  that  the  direct  and  special 
sanction  of  the  Company,  such  as  there  would  be  at  meetings,  would 
have  much  to  do  with  the  matter,  because  it  would  rather  depend 
upon  the  acquiescence  of  the  Company  in  the  steps  taken,  and  the 
benefit  which  they  derived  from  the  money  raised,  than  upon  any 
direct  sanction  which  they  could  give  to  that  which  was  otherwise 
beyond  the  powers  of  the  directors. 

It  appears  that  Leims  found  the  money  from  time  to  time  for 
the  Company,  first  of  all  by  means  of  bills,  and  then  by  these 
bonds.  He  stated  that  he  should  find  greater  facilities  in  raising 
money  by  way  of  bonds,  and  he  was  accordingly  furnished  with 
these  instruments,  acknowledging  that  money  was  due  to  him  for 
work  and  labour  done,  and  with  them  he  raised  money.  The 
money,  it  is  said,  was  applied  first  of  all  in  paying  off  bills,  and  not 
directly  in  paying  off  the  particular  debts  due  to  Lewis,  but  the  bills 


760  CHANGEBT  APPEALS.  [L.  B. 

L.  0.       which  had  been  given  in  respect  of  debts,  or  some  of  them.    Then 
*^     '  "    '  other  bonds  appear  to  have  been  given  to  pay  off  those  bonds  which 


had  been  so  applied  in  paying  off  the  bills^  untQ,  nltimately,  we  reach 
Cork  AND    ^^^  ^®*  ^^  bonds  which  are  in  the  hands  of  the  present  holders. 

YouGHAL        Then  comes  the  question,  whether  the  present  holders  can  be 
Bailwat  Ck).      . ,     ,  . ,   ,        ,  .  1  . 

*—       said  to  be  entitled,  nnder  any  circumstances,  to  daim  payment  upon 

these  bonds.  Now,  first,  it  was  said  by  Mr.  Jessd  that^  taking  these 
bonds  at  the  best  as  a  chose  in  action,  even  taking  them  to  be  that 
which  they  really  are,  a  mere  acknowledgment  of  a  debt  due 
apparently  on  a  legitimate  ground,  those  who  took  them  must  be 
exactly  in  the  same  condition  as  Mr.  Lewis,  the  original  holder, 
was  in ;  and,  therefore,  if  Mr.  Lewis,  the  original  holder,  could  not 
recover,  on  account  of  the  position  in  which  he  was  placed,  with  a 
full  knowledge  of  all  the  circumstances,  and  of  the  manner  in  which 
the  company  had  proceeded  for  the  purpose  of  raising  money,  then 
no  more  could  the  holders  of  these  choses  in  action  be  able  to  re- 
cover, nor  could  they  be  entitled  to  place  themselves  in  a  better 
position  than  he  was  in.  That  would  be  so  if,  as  between  Mr.  Lewis 
and  the  Company,  there  were  really  no  debt  at  all,  or  that  this  was 
all  a  mere  sham,  and  that  the  directors  had  not  in  any  way 
borrowed  the  money,  or  authorized  the  borrowing'  of  the  money, 
and  had  not  been  in  any  way  parties  to  the  transaction,  or  that 
the  Company  had  been  in  no  way  parties  to  the  transaction.  But 
if  the  money  was  really  applied  for  the  legitimate  benefit  of  the 
Company,  can  it  be  possible  that  the  Company  can  hold  this  money 
as  a  surplus  which  is  directed  to  be  paid  to  them  under  the  Act, 
and  treat  these  bonds  as  constituting  no  debt  whatever  by  which  they 
are  in  any  way  to  be  affected  ?  They  knew  that  there  was  a  large 
sum  of  money  which  must  be  raised  by  some  means,  and  for  which 
the  borrowing  powers  and  subscription  powers  were  not  adequate ; 
and  although  the  bonds  themselves  may  not  be  the  proper  instru- 
ments or  mode  by  which  that  money  ought  to  be  raised,  still  they 
are  instruments  issued  for  the  express  purpose  of  inducing  others 
to  give  faith  and  credit  to  Mr.  Lewis,  as  being  a  person  to  whom 
money  was  owing  for  the  legitimate  purposes  of  the  Company. 
And  the  money  having  been  defado  so  applied  to  the  legitimate 
purposes  of  the  Company,  is  it  possible  that  the  Company  should 
be  allowed  to  derive  the  benefit  of  all  the  expenditure  which  has 
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been  thus  incarred,  and  claim  the  surplus  for  the  benefit  of  the        L.  0. 
shareholders  ?  Can  the  shareholders  be  allowed  to  say  to  the  bond- 
holders, "  It  is  true  that  the  debts  have  been  cleared  oflf  by  means 
of  your  money,  but  you  are  not  the  persons  who  have  cleared  them    ^^  ^ 
off,  and  you  are  not  to  receive  the  benefit  of  it,  for  we  are  the  per-     Youohal 
sons  to  receive  the  benefit  ?"  The  proper  course  to  be  taken  seems  to       — 
me  to  be  this :  that,  so  far  as  the  Company  have  adopted  the  proceed- 
ings of  their  directors  by  allowing  these  moneys  to  be  raised  on  the 
issue  of  these  debentures,  and  so  far  as  the  money  raised  by  the  issue 
of  the  debentures  has  been  applied  in  paying  off  debts  which  would 
not  otherwise  have  been  paid  off,  those  who  have  advanced  the 
moneys  ought  to  stand  in  the  place  of  those  whose  debts  have  been 
80  paid  off.   It  is  not  simply  that  the  bondholders  stand  as  assignees 
of  the  debts,  which,  no  doubt,  have  not  actually  been  assigned,  but 
it  has  been  represented  by  the  directors  that  the  persons  who  lent 
their  money  on  these  acknowledgments  were  lending  their  money 
for  the  purpose  of  clearing  off  the  debts ;  in  fact,  that  they  were  to 
be  put  in  the  position  of  assignees  of  the  debts. 

Therefore  what  we  propose  to  do  is  to  make  this  order :  Let  the 
order  of  the  Vice-Chancellor  be  varied,  and — Declare  that  the  receipt 
and  expenditure  by  the  directors  of  the  Company,  in  payment  of 
any  sums  recoverable  from  the  Company  of  moneys  advanced  on 
or  procured  by  means  of  the  deposit  of  the  alleged  bonds,  was  pro 
tanto  an  adoption  by  the  Company  of  the  transactions ;  and,  hav- 
ing regard  to  the  representations  contained  in  the  alleged  bonds, 
the  moneys  so  expended  constituted  debts  owing  from  the  Com- 
pany. Inquire  whether  the  Company  had  the  benefit  of  any,  and 
what,  expenditure  in  payment  of  any  sums  recoverable  from  the 
Company  of  any,  and  what,  sums  advanced  on,  or  procured  by 
means  of,  any,  and  which,  of  the  deposits  of  the  alleged  bonds,  and 
whether  any,  and  which,  of  the  sums  so  expended  still  remain  un- 
paid by  the  Company.  The  costs  to  be  as  in  the  original  order. 
No  costs  of  this  application,  except  that  the  official  liquidator  will 
take  his  costs  out  of  the  estate. 

Sm  G.  M.  GiFFABD,  L.  J. : — 

I  think  it  of  importance  to  state  clearly  in  this  case  that  it  is 
not  intended  by  the  Court  to  throw  the  slightest  doubt  on  the 
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L.  0.       decision  come  to  in  the  case  of  Chambers  v.  Manchester  and  Mtl- 

and  Lh  J.  G,     _ 

ford  Railway  Company  (1),  and,  from  the  course  which  the  matter 

v^v^        took  in  the  Court  below,  I  think  it  is  also  important  to  say  that 

Cork'axd    *^6re  is  no  ground  whatever  for  the  argument  that  a  contract  or 

nviLw'^^Co.  ^^strument  which  fails  in  a  Court  of  Law  by  reason  of  its  illegality, 

can,  nevertheless,  be  enforced  in  equity,  because  money  has  been 

paid  and  received  in  respect  of  that  contract.    Equitable  terms 

can  be  imposed  on  a  Plaintiff  seeking  to  set  aside  an  illegal 

contract  as  the  price  of  the  relief  he  asks ;  but  as  to  any  claims 

sought  to   be   actively  enforced   on  the   footing   of  an  illegal 

contract,  the  defence  of  illegality  is  as  available  in  a  Court  of 

Equity  as  it  is  in  a  Court  of  Law ;  and  it  is  for  that  reason,  among 

others,  that  the  declaration  made  by  the  Court  below  has  been 

varied. 

Now,  as  regards  the  present  case,  I  ara  of  opinion  that  the  evi- 
dence was  quite  suflScient  to  throw  on  the  Company  the  onus  of 
proof  that  there  was  fraud ;  but  there  has  been  no  attempt  to 
give  evidence  of  fraud. 

That  being  so,  what  the  case  amounts  to  is  this: — Documents 
were  given  under  the  seal  of  the  Company.  Those  documents 
represented  that  the  Company  was  indebted  to  Mr.  David  Leopold 
Lewis  in  the  amount  there  stated ;  they  were  given  for  the  pur- 
pose of  being  deposited  by  him  as  security  for  advances  to  be 
made ;  and  if  the  representations  in  them  had  been  true,  those 
who  advanced  their  money  on  the  deposit  would  have  been 
assignees  of  the  debts  actually  owing  from  the  Company  to  Lewis, 
and  the  transaction  would  have  been  perfectly  legal. 

Now,  in  this  case  the  representations  in  the  alleged  bonds  are 
either  true  or  false,  or  partly  true  and  partly  false.  In  so  far  as 
they  are  true  the  transactions  are  legitimate,  for  Mr.  Letcis  could 
assign  his  debt  or  debts.  On  the  other  hand,  in  so  far  as  they  are 
false,  there  was  fraud  on  the  part  of  the  directors  of  the  Company. 
The  representations  on  the  face  of  the  alleged  bonds  purported  to 
be  representations  by  the  Company,  and  induced  the  loans,  and 
were  made  in  order  that  the  loans  might  be  obtained.  Li  so  far, 
therefore,  as  the  Company  has  had  the  benefit  of  those  loans  for 
its  legitimate  purposes,  it  must  be  taken  to  have  adopted  the 

(1)  5  B.  &  S.  588. 
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transaction.    It  cannot  be  heard  to  say  the  contrary,  and  to  that        L.  a 

extent  must  be  held  liable.    For  these  reasons  I  concur  in  the 

order  which  the  Lord  Chancellor  has  read.  s^vw 

In  re 

Mr.  Jessd  applied  for  his  costs  of  the  appeal,  as  his  client  repre-     yotohal 
seated  a  class,  and  had  been  selected  in  order  to  obtain  a  decision,  Railway  Co. 
which   was  absolutely  necessary  for  the  administration   of  the 
estate. 

Their  Lordships  refusel  to  give  the  costs,  as  the  appeal  had 
only  succeeded  in  part. 

Solicitor  for  the  Shareholders  in  tlie  Eailway  CJompany :  Mr. 
Alfred  Jones. 

Solicitors  for  Overend,  Gurneij,  <&  Co.:  Messrs.  Young,  Jones, 
&  Co. 

Solicitors  for  the  London,  Hamburg^  dtc.  Bank :  Messrs.  Deane 
&  Chubb. 

Solicitors  for  other  parties  :  Messrs.  Stevens,  Wilkinson,  and 
Harries.    Messrs.  Wansey  db  Bowen. 


VouIV.  3  /• 
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L.  J.  G.  BROWN  V.  ADAMS. 

J^  Bankers*  Account — Following  Trust  Fund — Appropriation  of  Payments — 

July  16.  Solicitor. 

A  eolicitor  being  entrusted  with  £5000  belonging  to  the  PlaintifiT,  his  client, 
for  the  purpose  of  investing  it  on  mortgage,  paid  it  to  his  general  account  at 
hh  bankers,  and  never  applied  it  to  the  purpose  intended.  Before  his  death, 
Avhich  happened  about  eighteen  months  afterwards,  the  solicitor  drew  out 
various  sums  exceeding  the  sum  of  £5000,  together  with  the  balance  previ- 
ously standing  to  his  credit^  and  also  paid  in  considerable  sums,  so  that  the 
balance  at  the  time  of  hii  death  standing  to  his  credit  was  £2700.  The  Plain- 
1  iff  filed  a  bill  against  his  administrator  claiming  the  balance  at  the  bankers 
as  trust  money,  aud  moved  for  an  injunction  to  restrain  the  administrator 
and  the  bankers  from  dealing  with  the  fund. 

Iltld  (reversing  the  decision  of  James,  Y.C.),  that  the  sums  drawn  out  by 
the  solicitor  must  be  appropriated  to  the  sums  paid  to  his  credit  in  the  order 
in  which  they  had  been  paid  in,  and  the  injunction  was  refused. 

Pennell  v.  Deffdl  (1)  considered. 

1  HIS  was  aa  appeal  from  an  order  of  Vice-Chancellor  James. 

WiUiam  Hale,  late  a  solicitor  at  Bristol,  acted  professionally  for 
the  Plaintiff,  Sarah  Broton,  as  well  as  for  her  late  husband.  On 
the  29th  of  October,  18C8,  the  Plaintiff  entrusted  Hale  with  a  sum 
of  £5000  that  he  might  invest  it  on  mortgage  of  an  estate  in  Wales, 
which  he  said  he  had  found  for  her.  She  paid  him  this  sum  bj  a 
cheque,  which  Hale  sent  to  his  bankers,  Messrs.  Drummond,  ac- 
companied by  a  letter,  in  which  he  simply  requested  them  '•'  to  place 
it  to  his  credit."  Messrs.  Drummond  accordingly  placed  the  sum 
to  his  general  account. 

The  money  was  never  invested  by  Hale^  but  drawn  out  as  occa- 
sion required  and  appropriated  to  his  own  use.  He  died  in  May, 
1869,  and  the  Defendant,  T.  C.  Adams,  one  of  his  creditore,  took 
out  administration  to  his  estate. 

The  present  bill  was  filed  against  Adams  and  Messrs.  Drummond, 
alleging  that  the  sum  of  £5000  was  still  standing  to  the  credit  of 
the  account  of  WiUiam  Hale,  and  praying  that  Adams  might  be 
declared  a  trustee  of  it,  and  that  the  Defendants  might  be  restrained 
from  drawing  or  parting  with  that  sum. 

The  Defendant,  Adams,  made  an  affidavit  in  which  he  said  that 
(1)  4  D.  M.  &  G.  372. 


V. 

Adams. 
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he  had  inspected  the  bankers'  account,  the  result  of  which  he  stated      L.  j.  G. 
to  be  as  follows : —  18<;9 

"  From  such  account  it  appears  that  the  balance  which,  on  the  bkown 
morning  of  the  29th  of  October,  1868,  was  standing  to  the  credit 
of  the  said  William  Hole  upon  his  said  account,  was  the  sum  of 
£4063  7s.  Id.,  and  that  only  £1  1 6a.  lOd.  was  drawn  out  on  that 
•day,  but  that  since  such  sum  of  £5000  was  paid  into  the  said  bank 
as  aforesaid,  various  sums  in  small  and  large  sums,  amounting 
together  to  very  much  more  than  £5000,  namely,  to  the  sum  of 
£18,847  45.  4d.y  excluding  the  said  sum  of  £1  I65.  lOd.,  were 
drawn  out  by  the  said  W.  Sdle^  for  his  own  purposes ;  and  further 
«um8  in  large  and  small  sums,  amounting  together  to  the  sum  of ' 
£12,533  lis.  6d.,  excluding  the  said  sum  of  £oOOO,  have  been  re- 
•ceived  by  the  said  Messrs.  Drummond  to  the  credit  of  the  said 
banking  account,  so  that  at  the  date  of  the  decease  of  the  said 
fVilliam  Hale,  there  was  standing  to  the  credit  of  the  said  banking 
account  the  sum  of  £2747  178.  5d.  sterling,  and  the  sail  sum  of 
£5000  so  paid  to  his  account  as  aforesaid  did  not  consist  of  or  com- 
prise any  part  of  the  said  sum." 

The  Plain tiflf  having  moved  for  an  injunction,  the  Vice-Chancellor 
made  an  order  that  the  Defendant,  AdamSy  might  be  restrained 
from  drawing  out  the  balance  standing  tq  the  credit  of  the  account 
till  the  hearing  or  further  order ;  with  liberty  to  Messrs.  Drummond 
to  move  to  pay  the  balance  into  Court  in  another  suit  which  had 
been  instituted  for  the  general  administration  of  Hale's  estate. 
The  Defendant,  Adams,  appealed  from  this  order. 

Mr.  Kay,  Q.C.,  and  Mr.  Boberts,  for  the  Appellant : — 

The  bill  is  founded  on  a  statement  that  the  sum  of  £5000  still 
remains  standing  at  Messrs.  Drummond's  ;  but  that  is  not  the  case. 
The  sum  in  question  was  paid  in  to  Hales  general  account, and  his 
drawings  not  being  specifically  appropriated  to  any  account,  the 
•ordinary  rule  must  apply,  and  the  earlier  drawings  must  be  appro- 
priated to  the  earlier  payments  to  that  account.  If  that  is  done  it 
will  appear  that  the  £5000  was  drawn  out  long  before  the  death  of 
Hale.  Claytan's  Case  (1)  :  Pennea  v.  DefeU  (2)  :  Frith  v-  Cart- 
land  (3). 

(1)  1  Mer.  572.  (2)  4  D.  M.  &  Q.  372.  (3)  2  H.  &  M.  417. 

3  P  2  1 
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L.  J.  G.         Mr.  WiOcack,  Q.C.,  and  Mr.  C.  Browne,  for  the  Plaintiff:— 

The  injunction  was  granted  simply  to  protect  the  fund  pendente 


Bbowk  /tfe.  There  is  no  evidence  at  the  present  stage  of  the  suit  of  the 
Adaxs.  circumstances  under  which  Sale  drew  the  various  sums  wliich  were 
"""  drawn  before  his  death.  The  case  ought,  therefore,  to  be  con- 
sidered as  if  the  trustee  had  done  what  he  ought  to  have  done^ 
namely,  to  have  kept  the  £5000  as  a  separate  account  So  long 
as  any  part  of  the  trust  fund  remains^  it  must  be  taken  that  all  the 
sums  drawn  out  by  Hale  were  fi-om  his  own  money.  When  his  own 
was  exhausted,  the  trust  fund  would  of  course  be  applicable.  And 
even  if  he  had  drawn  out  some  of  the  trust  fund  and  then  paid  in 
money  of  his  own,  it  must  be  taken  to  have  been  paid  for  the  purpose 
of  repairing  the  breach  of  trust :  Lord  Chedworth  v.  Edwards  (1)  ^ 
Lupton  V.  White  (2) ;  Taylor  v.  Plumer  (3).  Some  of  the  obser- 
vations of  Lord  Justice  KniglU  Bruce  in  Pennell  v,  DeffeU  (4)  are 
in  our  favour,  especially  where  his  Lordship  says  (5) :  **  When  a  trus- 
tee pays  trust  money  into  a  bank  to  bis  credit,  the  account  being  a 
simple  account  with  himself,  not  marked  or  distinguished  in  any 
other  manner,  the  debt  thus  constituted  from  the  bank  to  him  is 
one  which,  as  long  as  it  remains  due,  belongs  specifically  to  the  trust 
as  much  and  as  effectually  as  the  money  so  paid  would  have  done 
had  it  specifically  been  placed  by  the  trustee  in  a  particular 
repository  and  so  remained." 

Sir  G.  M.  Giffard,  L  J. : — 

If  I  had  the  least  expectation  that  by  continuing  this  injunction 
I  should  enable  the  Plaintiff  to  make  a  better  case  at  the  hearing, 
I  would  not  hesitate  to  give  her  that  advantage.  But  I  cannot 
doubt  but  that  the  case  is  now  as  good  as  it  can  be  made.  I  assume 
in  her  favour,  for  the  present  argument,  that  this  sum  of  £5000 
ought  not  to  have  been  drawn  out  by  Sale  for  his  own  purposes. 
The  result  of  the  evidence  is  as  follows : — Sale  had  an  account  of 
his  own  at  Messrs.  Drummond^e,  and  this  sum  was  paid  to  his 
general  account  on  the  29th  of  October,  1868.  After  that  the 
account  goes  on  in  the  ordinary  way  of  bankers*  accounts ;  and,  sup- 

(1)  8  Ves.  46.  (3)  3  M.  &  S.  662. 

(2)  15  Ves.  432.  (4)  4  D.  M.  &  G.  372. 

(5)  4  D,  M.  &  G.  383. 


V. 
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posiDg  this  sum  of  £5000  were  not  trust  money,  it  is  clear  that  it  L.  J.  G. 
was  drawn  out  again  and  again.  It  was  argued  that  the  case  of  1869 
PenneU  v,  DeffeU  (1)  does  not  decide  that  in  such  a  case  trust  bbo^?h 
money  is  to  be  treated  like  an  ordinary  sum,  and  some  observa- 
tions of  Lord  Justice  Knight  Bruce  were  referred  to  as  tending  to 
prove  that'this  case  was  like  money  placed  by  a  trustee  in  a  chest ; 
but  if  we  look  at  the  words  of  the  Lords  Justices  in  that  case,  there 
can  be  no  doubt  as  to  the  effect  of  the  decision.  There  can  be  no 
question  that  at  law,  as  between  a  banker  and  his  customer,  the 
debt  is  extinguished  by  the  first  payments  made,  and  it  would  be 
an  extraordinary  thing  if  the  debt  could  be  in  existence  in  equity 
when  it  is  extinguished  at  law.  Then  what  are  the  words  of  the 
Lords  Justices  in  Penndl  v.  Beffell  f  [His  Lordship  then  read 
passages  from  the  judgments  of  Lord  Justice  Knight  Bruce  (2) 
and  of  Lord  Justice  Turner  (3),  and  from  the  judgment  of  Vice- 
Chancellor  Wood  in  Frith  v.  CarUand  (4),  and  continued:—]  If 
any  case  can  be  bound  by  authority  I  think  this  is.  But,  even 
without  this  authority,  I  should  have  no  doubt  in  this  case.  If  the 
injunction  were  left  to  stand  I  should  be  doing  a  great  injustice.  I 
am  of  opinion,  therefore,  that  the  motion  ought  to  have  been  refused 
with  costs,  and  must  now  be  so  refused ;  but  there  will  be  no  costs 
of  the  appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Surr  dk  Chritble,  agents  for 
Messrs.  Whittingion,  Gribble,  &  OouJdsmithy  Bristol. 
Solicitor  for  the  Defendant :  Mr.  W.  Hitchcock. 

(1)  4  D.  M.  &  G.  372,  (3)  4  D.  M.  &  G.  391.  393. 

(2)  Ibid.  383,  384.  (4)  2  H.  &  M.  422. 


July  9. 
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L.  J.  G.  In  re  JOINT  STOCK  DISCOUNT  COMPANY. 

1869 

FYFE'S  CASE, 

Company — ContrtbvUory — Transfer  of  Shares — Registration — Laches  of 
Contributory, 

F.,  a  registered  holder  of  shares  in  a  limited  company,  transferred  them  U^ 
8.f  but  the  transfer  was  not  registered,  through  the  default  of  the  company. 
An  order  was  made  to  wind  up  the  company  in  March,  1866,  and  in  June 
F.  appeared  in  person  at  Chambers  on  a  summons  to  place  him  on  the  list 
of  contributories,  but  no  order  was  made  on  the  summons.  In  June,  1867» 
S.  died,  and  had  no  legal  personal  representative.  In  May,  1869,  F,  received 
notice  from  the  official  liquidator  that  his  name  was  placed  on  the  list  of 
contributories.    He  then  applied  to  have  it  removed  : — 

Held  (reversing  the  order  of  the  Master  of  the  Bolls),  that  there  wss  no 
laches  on  the  part  of  F.,  aud  that  his  name  must  be  removed  from  the  list  of 
contributories : 

Held,  also,  that  the  fact  that  the  transferee  had  no  legal  personal  repre- 
sentative, and  that,  consequently,  there  was  no  person  who  could  be  put  on 
the  list  in  F/s  place,  was  not  material. 

1  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls  in 
the  winding-up  of  the  Joint  Stock  Discount  Company,  Limited^ 
placing  the  Appellant,  Dr.  Andrew  Fyfe,  on  the  list  of  contriba* 
tories  in  respect  of  twenty  shares. 

The  following  admissions  had  been  agreed  on : — 

1.  That  a  transfer  by  Dr.  Fyfe  to  James  Strawbridge  of  twenty 
shares  was  executed  by  both  parties  prior  to  the  commencement  of 
the  winding-up. 

2.  That  such  transfer  was  lodged  at  the  office  for  registration 
on  the  15th  of  February,  1866,  but  was  never  registered. 

3.  That  J.  Strawbridge  died  on  the  28th  of  June,  1867,  intes* 
tate,  and  that  letters  of  administration  of  his  personal  estate  had 
not  been  granted  to  any  one. 

The  Petition  for  winding  up  was  presented  on  the  7th  of  March^ 
1866,  and  an  order  for  winding  up  made  on  the  17th  of  March. 

On  the  2nd  of  June,  1866,  Dr.  Fyfe  attended  an  appointment 
before  the  Chief  Clerk  to  shew  cause  why  his  name  should  not  be 
placed  on  the  list  of  contributories.  According  to  the  statement 
in  Dr.  Fyfe^s  affidavit  he  ^  successfully  resisted "  his  name  being 
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placed  on  the  list ;  but  all  that  appeared  was  that  his  name  was     L.  J.  G. 
not  then  put  on  the  list.    It  was  not,  however^  removed  from  the       1S69 
register  of  shareholders.  FtfeTcabe. 

No  steps  were  taken  by  Dr.  Tyfe  to  have  his  own  name  removed"       

or  Strawhridges  substituted,  and  in  May,  1869,  he  received  a 
notice  from  the  official  liquidator  that  his  name  had  been  settled 
on  the  list  Under  these  circumstances  the  Master  or  the  Bolls 
was  of  opinion  that  Dr.  Fyfe's  name  ought  to  be  retained  on  the 
listy  and  from  this  decision  Dr.  Fyfe  appealed.  In  the  course  of 
the  argument  the  8th  and  10th  clauses  of  the  articles  of  association 
were  referred  to. 

By  the  8th  clause  it  was  provided  that  the  transferor  of  shares 
''  shall  be  deemed  to  remain  the  holder  of  the  shares  until  the 
name  of  the  transferee  is  entered  in  the  register  book  in  respect 
thereof;"  and  by  the  10th,  power  was  given  to  the  company  "to 
decline  to  register  any  transfer  of  shares  in  any  case  where  the 
directors  consider  the  transferee  to  be  an  irresponsible  person,  or 
that  the  transfer  is  made  for  purposes  not  conducive  to  the  inte- 
rests of  the  company." 

Mr.  Jackson,  for  the  Appellant : — 

The  omission  to  register  the  name  of  the  transferee  was  the 
fault  of  the  company,  for  which  the  Appellant  was  not  responsible, 
and  he  is  entitled  to  be  in  the  same  situation  as  if  the  transfer  had 
been  duly  registered  before  the  winding-up:  Nation's  Case  (1); 
HilTs  Case  (2)  (both  which  cases  were  under  the  same  winding- 
up  as  the  present) ;  Shepherd's  Case  (3). 

(1)  Law  Rep.  3  Eq.  77.  JliU  sold  the  slmres  to  Branch  on  the 

(2)  1867.  May  Ist.  M,  R.  15  th  of  February,  1866,  and  the  trans- 
In  re  J01.NT  Stock  Discount  Com-        ^«'»  executed  by  both  parties,  was  left 

p^jjY,  ^^^  registration  on  the  24th  of  Februar>', 

-a      f  n  ^^^  ^^^  ^^  ^^e  shares  having  been  pre- 
viously paid.    The  practice  of  the  com- 

1  HIS  was  an  application  by  H,  HiU  imny  was  for  one  of  the  directors  on 

to  have  the  name  of  C>  Branch  sub-  one  day  in  every  week  to  inspect  and, 

stituted  for  his  name  on  the  list  of  con-  if  he  approved,  to  pass  all  transfers  left 

tributories  of  the  Joint  Stock  Discount  for  registration   during  the  last  pre- 

Company,  Limited,  in  respect  of  forty  ceding  week,  and  for  the  board  at  their 

shares.     The  facts  were  as  follows : —  next  meeting  to  confirm  the  transfers  so 


(3)  Law  Rep.  2  Ch.  16. 
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L.  J.  G.  Witli  respect  to  the  delay  on  the  part  of  the  Appellant^  he  took 
1869  no  stepSy  because  he  considered  that  it  was  the  duty  of  the  ofScial 
Fm'B  Ha—,  liquidator  to  rectify  the  register,  after  what  had  taken  place  on 
the  2nd  of  June,  1866.  When  a  company  is  being  wound  up  the 
parties  are  not  affected  by  delay  in  the  same  way  as  they  are  in  a 
working  company,  because  no  one  is  prejudiced  by  it:  ShewetTs 
Case  (1).  The  reason  why  the  o£Scial  liquidator  did  not  remove 
the  Appellant's  name  was  simply  because,  in  the  absence  of  a 
personal  representative  of  Stratcbridffe,  he  had  no  one  to  place  on 
the  register  in  his  place,  but  that  did  not  justify  the  omission. 

f   Mr.  Locock  Webb  (Mr^  Jessd,  Q.C.,  with  him),  for  the  o£Scial 
liquidator : —  I 

In  SheweWs  Case  the  company  was  formed  in  1835,  and  there 
was  no  register ;  that  case,  therefore,  is  not  similar  to  this.  In  the 
present  case  the  articles  of  association  provided  that  the  transferor 
should  be  considered  the  holder  of  the  shares  until  the  name  of 
the  transferee  should  be  substituted*  And  the  directors  had  power 
to  refuse  to  register  a  transfer  if  the  transferee  was  irresponsible. 
The  transferor  cannot,  therefore,  claim  to  be  removed  from  the 
register,  unless  he  shews  who  is  to  be  substituted  for  him :  Ship-  j 

mans  Case  (2).    It  was  the  duty  of  Dr.  Fyfe^  not  of  the  official 


passed.    For  several  weeks  before  the  Mr.  c/esseZ,  Q.C.,  and  Mr.  Locock 

27th  of  February,  1866,  the  director  Wetib^  for  the  offidal  liqaidator. 

had  neglected  to  attend,  and  oonse-         ir     o    -.i    *     /\r«        j   •»#     «• 

^,   ,,  *  ,  ,.  Mr.  Southgate^  Q.C.,  and  Mr.  //ly- 

quently  there  was  a  great  accumnlation        '      e     rr-n 

of  transfers  in  the  ofiioe.    On  that  day 

the  director  attended  and  passed  as         The  Master  of  the  Bolu  held  that 

many  transfers  as  ho  had  time  to  in-  as,  but  for  the  neglect  of  the  director  to 

spect,  taking  them  in  alphabeUcal  order,  attend  in  the  previous  weeks,  the  trans- 

but  left  a  great  number,  including  the  fer  might  have  been  inspected  and  passed 

transfer  of  Iliirs  shares,  uninspected,  on  the  27th  of  February,  1866,  and 

The  directors  held  a  meeting  on  the  confirmed  on  the  Ist  of  March,  and 

Ist  of  March,  and  also  on  the  Srd  of  as  no  objection  could  have  been  made 

Marohy  on  which  latter  day  they  resolved  to  the  transfer,  there  had  been  unneoes- 

that  no  transfers  should  be  registered  sary  delay  within  the  35th  section  of 

without  their  express  sanction.      The  the  Companies  Act,  1862,  and  that  the 

company  was  shortly  afterwards  wound  transferee  and  not  the  transferor  must 

np,  and  IfUrs  transfer  not  having  been  be  placed  on  the  list  of  oontributories. 

registered,  he  was  placed  on  the  list  of         (1)  Law  Rep.  2  Gh.  387. 

contiibutoiies.  (2)  Ibid.  5  £q.  219. 
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liquidator,  to  get  the  register  rectified :  SteheWs  Case  (1).     The     l.  J.  0. 
Appellant  has>  therefore,  shewn  no  excuse  for  the  delay.  1869 

Ftfe'sCabk. 
Sib  G.  M.  Gifpard,  L.  J. : —  — 

I  am  of  opinion  that  Dr.  Fyfes  name  ought  not  to  be  placed  on 
the  list  of  contributories.  Eeference  has  been  made  to  the  8th 
and  lOtli  of  the  articles  of  association,  but  these  would  equally 
have  aflPected  RilCs  Case  and  Nation's  Case  (2).  It  is  enough  to  say 
that  the  transfer  was  left  for  registration  on  the  15th  of  February, 
1866,  and  ought  to  have  been  registered  at  the  next  meeting  of 
the  board,  which  was  held  on  the  Ist  of  March,  if  no  objection  was 
made.  And  as  no  objection  was  made,  and  bearing  in  mind  that 
Slrawbridffe  was  already  a  shareholder  in  the  company,  I  think  that 
there  was  clearly  delay  and  neglect  on  the  part  of  the  company  in 
not  registering  the  transfer  on  the  1st  of  March. 

I  have  no  doubt  that,  if  an  application  had  been  made  at  once, 
the  Master  of  the  EoUs  would  have  held  that  the  Appellant's  name 
ought  to  be  removed,  as  he  did  in  Nations  Case ;  but  he  was  of 
opinion  that  Dr.  Fyfe  had  been  guilty  of  delay.  I  do  not,  however, 
think  that  there  has  been  such  delay  on  Dr.  Fyfe's  part  as  to  pre- 
clude him  from  now  applying ;  and  therefore  SieheWs  Case  is  not 
applicable  to  the  present  Tliat  case  only  decided  that  where  the 
name  of  any  person  is  on  the  register  of  shareholders,  if  that 
person  is  content  that  his  name  should  remain  on  the  register,  the 
o£Scial  liquidator  is  not  to  interfere  to  remove  it ;  but  it  did  not 
decide  that  if  a  person  comes  to  the  ofScial  liquidator  without 
any  delay,  and  shews  him  that  his  ease  is  within  a  decided  autho- 
rity, like  Nation's  Case,  the  official  liquidator  is  to  wait  till  an 
order  is  made  before  he  removes  his  name.  The  present  case 
Beems  to  be  concluded  by  what  was  done  by  the  official  liquidator, 
who  left  the  matter  till  May,  1869,  when  he  served  a  notice  on 
Dr.  Fijfe  that  his  name  had  been  placed  on  the  list  of  contribu- 
tories. I  must  therefore  take  it  that  his  name  was  not  on  the  list 
till  that  time.  I  am  of  opinion  that  Dr.  Fjife  is  precisely  in  the 
fiame  position  as  if  the  application  had  been  made  immediately 
After  the  making  of  the  winding-up  order.    That  being  so,  the 

(1)  Law  Rep.  3  Ch.  11?.  (2)  Law  Rep.  3  Eq.  77. 
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L.  J.  G.     case  wUl  be  governed  by  Nations  Case  (1)  and  ESTs  Case^  and 
1869       the  principle  laid  down  in  Shejlherd's  Case  (2).    The  only  other 
Ptfe^asb.  point  is  the  absence  of  any  representative  of  Stratcbridffe.    But  I 
" —       am  of  opinion  that  it  is  not  necessary  to  put  on  another  name ;  it 
is  suiScient  for  the  applicant  to  shew  that  his  name  has  been  im- 
properly placed  on  the  list     Dr.  Ft/fes  name  must  be  removed 
from  the  list  of  contributories,  and  he  must  have  his  costs  in  the 
CJourt  below ;  but  there  will  be  no  costs  of  the  appeaL 

Solicitors  for  the  Appellant :  Messrs.  Walker  db  Sons. 
Solicitors  for  the  Liquidator:    Messrs.    Lawrance^    FleufS^  it 
Boyer, 


i-J  G.  In  re  CHINA  STEAMSHIP  AND  LABUAN    COAL 

18C9  COMPANY. 

•My26.  DRUMMOXD'S  CASE. 

Company — Winding-up — Contributory — Svhscriber  of  Memmx^ndum — Paid-up 
Shares  allotted  to  Suhecriher  for  Purchase  of  Business. 

It  is  not  necessary  that  a  subscriber  of  the  memorandum  of  association  of 
a  company  should  pay  for  the  shares  for  which  he  subscribes  in  money :  it  is 
sufficient  that  he  gives  money's  worth. 

The  C.  company  was  formed  for  the  purpose  of  purchasing  (among  other 
things)  the  business  of  the  X.  company,  which  was  intended  to  be  wound  up 
Toluntarily,  and  it  was  agreed  that  the  consideration  should  be  paid  partly  in 
debentures,  and  partly  in  paid-up  shares  of  the  C,  company,  which  were  to  be 
allotted  to  the  shareholders  of  the  L,  company.  2>.  was  a  shareholder  and 
director  of  the  L,  company,  and  he  also  signed  the  memorandum  of  associa- 
tion of  the  C.  company  as  a  subscriber  for  twenty-five  shares.  No  ordinaiy 
shares  in  the  C.  company  were  allotted  to  him,  but  ho  received  479  paid-up 
shares  as  one  of  the  shareholders  of  the  X.  company.  The  shares  allotted  to 
the  X.  company  were  applied  for  by  the  liquidators  of  the  X.  company  on 
behalf  of  the  company,  but  were  allotted  to  the  shareholders  indiTidually» 
The  C,  company  was  afterwards  wound  up : — 

Held  (reversing  the  decision  of  the  Master  of  the  Rol^),  that  the  contract 
by  D.  to  take  the  twenty-five  shares  for  which  he  subscribed  was  satisfied  by 
the  allotment  of  the  479  paid-up  shares ;  and  that  he  was  not  bound  to  take 
any  ordinary  shares. 

IHIS  was  an  appeal  by  the  Kou,  Francis  Charles  Drummond 
from  a  decision  of  the  Master  of  the  EoUs  made  in  the  winding  up 

(1)  Law  Rep.  3  Eq.  77.  (2)  Law  Rep.  2  Ch.  16. 
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of  the  China  Steamship  and  Ldhuan  Goal  Company,  Limited,  here-     L.  J.  6. 
inafter  called  the  China  Steamship  Company.  1869 

The  company  was  formed  in  1865  for  the  purpose,  as  stated  in  dbcmmond's 
the  prospectus,  of  acquiring,  consolidating,  and  developing  the       ^^ 
enterprises  of  two  companies  previously  established,  called  the 
China  and  Japan  Steam  Navigation  Company  and  the  LdHman  Coat 
Company.    The  nominal  capital  was  £540,000  in  27,000  shares  of 
£20  each. 

It  was  stated  in  the  prospectus  that  the  allotment  of  the  shares 
would^  be  made  on  the  following  basis :  namely,  that  7500  shares, 
some  fully  paid  up,  and  some  with  £10  paid  up,  would  be  reserved 
for  allotment  to  the  shareholders  in  the  two  existing  compi^nies,  of 
which  6000  shares  were  stated  to  have,  been  already  applied  for, 
and  the  deposits  paid  to  the  company's  bankers,  and  that  1500 
shares  would  be  reserved  for  allotment  in  Bombay.  This  left 
18,000  shares  only  for  allotment  in  England  to  the  public. 

The  pi^rchase  of  the  business  of  the  two  old  companies  was 
effected  under  two  provisional  agreements,  dated  the  2nd  of  Febru- 
ary, 1863.  The  agreement  between  the  LaJman  Coal  Company 
and  the  China  Steamship  Company,  which  alone  is  material  to  the 
present  case,  recited  that  the  vendors  were  possessed  of  certain 
properties  in  the  islands  of  Lahuan  and  Borneo,  consisting  of  leases 
or  grants  of  coal  mines,  and  plant,  and  coals,  and  other  materials, 
with  various  rights  and  privileges,  and  witnessed  that  the  pur- 
chasers should  become  entitled  to  all  the  said  property,  plant, 
materials,  leases,  rights,  and  privileges,  from  the  31st  day  of 
December,  1864,  at  the  price  of  £108,750 ;  the  purchase-money  to 
be  paid  as  follows :  namely,  three-fourths  thereof  by  the  delivery  to 
the  vendors  of  £20  shares  in  the  China  Steamship  Company,  upon 
which  the  sum  of  £10,  or  the  sum  of  £20,  should  be  deemed  to  be 
paid  up,  or  partly  of  one  kind  and  partly  of  the  other,  at  the  option 
of  the  vendors,  and  the  balance  of  the  said  purchase-money  by  the  de- 
livery to  the  vendors  of  debentures  of  the  China  Steamship  Company. 

This  agreement  was  afterwards  confirmed  by  the  shareholders  of 
the  Lahuan  Coed  Company,  and  that  company  was  then  wound  up 
voluntarily. 

All  the  18,000  shares  reserved  for  allotment  in  England  were 
allotted  before  the  end  of  February,  1865,  and  the  company  com- 
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L.  J.  0.     menced  business.     At  this  time  the  shares  were  at  a  premium,  but 

1SG9       before  the  month  of  May,  1865,  they  were  at  a  discount. 

DBinnioND'B      ^^  ^^®  '^^^^  shares  reserved  for  the  two  old  companies  only  6594 

2^'       were  really  taken  up.     They  were  allotted  as  follows: — ^To  the 

China  and  Japan  Steam  Navigation  Company  1142  fully  paid-up 

•shares,  and  362  with  £10  paid  up— total  1504.    To  the  Labuan 

Coal  Company  2702  fully  paid-up  shares,  and  2388  with  £10  paid 

up— total  5090. 

Mr.  Drummond  became  one  of  the  first  directors  of  the  China 
Steamship  Company,  and  be  signed  the  memorandum  of  association 
as  a  subscriber  for  twenty-five  shares.  He  was  also  a  shareholder 
of  the  Lahuan  Coal  Company,  and  as  such  became  entitled  to  an 
allotment  of  478  fully  paid-up  shares,  and  one  share  with  £10 
paid  up,  in  the  China  Steamship  Company. 

The  shares  to  which  the  shareholders  of  the  LabiULn  Coal  Com- 
pany were  entitled  under  the  above-mentioned  agreement  were 
applied  for  by  the  liquidators  of  the  company,  one  of  whom  was 
Mr.  Drummond,  as  trustees  for  the  general  body  of  shareholders, 
but  it  was  part  of  the  arrangement  that  the  shares  so  applied  for 
should  be  registered  in  the  name,  not  of  the  trustees  who  applied 
for  them,  but  of  the  individual  shareholders  who  were  beneficially 
entitled  to  them,  and  the  479  shares  to  which  Mr.  Drummond  was 
entitled  were  accordingly  registered  in  his  name. 

Mr.  Drummond  paid  a  deposit  on  the  shares  allotted  to  him, 
but  the  money  was  returned  to  him. 

The  articles  of  association,  of  the  China  Steamship  Company 
gave  power  to  the  directors  to  receive  money  paid  in  advance  on 
the  shares,  and  to  issue  fully  paid-up  shares. 

The  company  was  afterwards  wound  up  voluntarily. 

Under  these  circumstances  the  Master  of  the  Bolls  considered 
that  the  allotment  of  479  shares,  of  which  478  were  fully  paid  up,  to 
Mr.  Drummond,  did  not  satisfy  his  obligation  to  take  twenty-five 
shares  as  a  subscriber  of  the  memorandum  of  association,  and 
ordered  his  name  to  be  settled  on  the  list  of  contributories  in 
respect  of  twenty-five  ordinary  shares   (1).      From  this  order 

(1)  1869.    Jan.  18.    The  judgment      Low>  Romillt,  M.R.  :— 
of  the   Master   of  the  Bolls  was  as         I  am  quite  satisfied  that  this  case  is 
follows :~  exactly  simiUr  to  MigUi^s  Gate  (Law 
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Mr.  Drumnumd  appealed.  The  matter  came  on  before  the  Court  of     L.  j.  G. 

Appeal  on  the  18th  of  February,  1869 ;  but  it  being  stated  that  at        1869 

the  time  when  the  question  arose  respecting  Mr.  Drummond's  shares  Dbuum cnd's 
Case. 


Rep.  4  Eq.  238).  ITiis  corrpany  was 
established  to  buy  a  certain  property. 
One  of  the  persons  who  signs  the  memo- 
randum of  association,  although  he  may 
be  entitled  to  take  a  part  of  the  money 
deriyed  from  the  sale  when  it  is  obtained 
by  the  vendor,  yet  is  not  himself  the 
vendor.  Now,  according  to  what  I  held 
in  MigottC*  Case,  none  of  the  shares  al* 
lotted  to  him  in  respect  of  that  sale  can 
be  attributed  to  him  as  shares  in  respect 
of  which  he  signed  the  memorandum 
of  association ;  but,  on  the  contrary,  I 
must  hold  that  he  entered  into  an 
express  undertaking  with  the  other 
shareholders  who  jomed  the  company 
to  pay  that  money  in  cash.  I  do  not 
at  aU  mean  to  say  that  a  person  who 
signed  the  memorandum  Of  association, 
(ind  who  had  dealings  with  the  company 
separately,  might  not  pay  for  the  shares 
for  which  he  had  signed  the  memo- 
randum of  association  in  moncy*s  worth. 
I  do  not  mean  to  say  it  would  be  ne- 
cessary for  him  to  pay  it  in  money ; 
but  he  cannot  pay  it  in  property  of 
which  another  person  is  the  vendor. 
The  Lahuan  Coed  Company  is  the  seller 
of  its  property,  and  that  is  to  be  bought, 
one-fourth  in  debentures  and  three- 
fourths  in  shares  entirely  or  partially 
paid-up.  Another  person  who  happens 
also  to  be  a  shareholder  in  the  Labuan 
Coal  Company  signs  the  memorandum 
of  association.  The  shareholders  in  the 
China  Steamship  Company  are  en- 
titled to  believe  that  he  pays  that  in 
hard  cash  or  in  money's  worth  to  the 
company  separate  and  distinct  from  the 
property  which  they  are  to  buy  from 
other  people,  and  the  mere  fact  that  by 
liis  dealings  with  the  Lahuan  Coal 
Company  ho  is  entitled  to  a  portion  of 
the  shares  which  are  given  to  that 


company  does  not  in  the  slightest  de- 
gree affect  the  right  which  all  the 
shareholders  have  to  say  that  he  must 
fulfil  the  engagement  he  has  entered 
into,  and  pay  the  money  in  hard  cash 
or  in  money's  worth  due  from  him 
individually. 

Now  it  is  all  the  more  important 
here,  because  it  is  to  be  observed  that 
nothing  at  all  was  to  be  paid  in  cash 
by  the  Labuan  Coal  Company,  Would 
no  person  who  took  shares  in  the  China 
Steamship  Company  be  influenced  by 
the  fact  that  there  was  probably  no 
money  in  their  hands  of  any  descrip- 
tion? The  persons  who  signed  the 
memorandum  of  association  were  sup- 
posed to  supply  the  company  with 
funds  by  paying  for  their  shares,  and 
it  made  a  very  important  ingredient  in 
the  chance  of  success  of  the  company 
that  these  persons,  of  whoso  connection 
with  the  Labuan  Company  the  public 
may  have  had  no  knowledge,  undertook 
to  pay  for  the  shares  which  they  had 
taken.  [His  Lordship  then  referred  to 
the  facts  in  Migottt's  Case,  and  con- 
tinued:— "]  Now  observe  how  similar 
the  circumstances  are  here.  Everyone 
of  the  persons  who  signed  the  memo- 
randum of  association  may  have  had 
paid-up  shares  given  to  him  by  the 
Labttan  Company ;  and  if  the  Labuan 
Company  wished  to  start  a  company 
without  a  penny  for  the  mere  purpose 
of  carrying  on  business,  they  had  no- 
thing to  do  but  to  get  a  number  of 
apparently  responsible  persons,  who 
happened  to  be  shareholders  of  the 
Labuan  Company,  to  sign  the  memo- 
randum of  association,  and  to  then 
supply  them  with  paid-up  shares ;  and 
thereupon  the  whole  company  would  be 
formed  without  a  penny  being  supplied 
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L.  J.  G.     all  the  shares  in  the  company  had  been  allotted,  their  Lordships 
1869        ordered  Mr.  Drummond^s  name  to  be  removed  from  the  list  on  that 
DBoaoioKD'fl  ground,  with  leave  to  the  liquidators  to  apply  to  have  the  case 
^^       reheard  if  the  statement  should  turn  out  to  be  incorrect 

The  case  now  came  on  to  be  reheard,  a  statement  being  agreed 
on  by  both  sides,  from  which  it  appeared  that  there  were  still 
shares  which  had  never  been  allotted.  It  was  there  stated  that 
the  directors  considered  that  they  would  not  be  justified  in  issuing 
to  persons  in  England  any  of  the  shwes  reserved  for  Bombay  and 
the  members  of  the  old  companies  in  accordance  witli  the  pro- 
spectus, as  that  would  have  been  a  breach  of  faith  towards  those 
who  subscribed  upon  the  faith  of  the  statements  made  in  the 
prospectus,  and  would  have  depreciated  the  value  of  the  shares 
reserved  to  be  allotted  in  England;  but  that  in  October,  1865,  the 
directors  ascertained  that  the  1500  shares  reserved  for  Bombay 
had  not  been  allotted,  and  would  not  be  required. 

Mr.  Jessel,  Q.C.  (Mr.  Speed  with  him),  for  the  Appellant : — 

The  subscription  for  twenty-five  shares  was  fully  satisfied  by  the 
allotment  of  the  479  paid-up  shares  to  the  Appellant.  It  is  not 
necessary  that  a  subscriber  should  pay  his  shares  in  money ;  it  is  suf- 
ficient if  he  pays  money's  worth.  Here  the  Appellant  and  the  other 
shareholders  of  the  Ldhuan  Coal  Company  sold  their  busiuess  to  the 
China  Steamship  Company,  and  thus  paid  the  value  of  the  shares 
allotted  to  them.  The  Master  of  the  Eolls  relied  upon  Migdtts 
Case  (1),  but  that  case  was  difierent;  for  MtgoUi  paid  nothing  to 
the  company  for  his  shares,  but  purchased  them  from  another  share- 
holder.    In  the  present   case,  the  company  allotted  the  shares 


by  anyboily,  and  without  the  public  wliicb  it  was  carried  on,  and  it  was  not 

having  the  slightest  means  of  knowing  intended  that  this  liability  should  bs 

whether  they  had  any  funds  for  carry-  satisfied  by  having  transferred  to  tliem 

iug  on  business.  paid-up  shares  of  the  vendor  for  the 

The  persons  signing  the  memoran-  purchase  of  whoso  property  the  oomroiiy 

dum   were   required  by  the   Legisla-  was  formed.    I  am  therefore  of  opiuioii 

ture  to  do  so  as  an  earnest  that  there  that  Mr.  Drummond  is  now  pix}[)crly 

were  certain  persons  who  were  person-  put  on  the  list  for  twenty-five  sliares, 

ally  liable  to  pay  money  to  the  company  and  I  dismiss  this  summons  with  costs. 

as  a  guamntec  of  the  good  faith  with  (1)  Law  Hep.  4  £q.  238. 


Case. 
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Erectly  to  the  Appellant  in  consideration  for  his  share  of  the  busi-      L.  J.  G. 
ness  of  the  LaAuan  Company*  1869 

But  supposing  that  this  was  a  contract  to  take  twenty-five  of  the  DsuMMoxD'd 
shares  not  reserved  for  the  two  old  companies,  the  directors  put  it 
out  of  their  own  power  to  perform  it;  for  they  allotted  all  the 
18^000  unpaid  shares  at  their  disposal  to  the  public,  and  there  were, 
therefore,  none  available  for  the  Appellant.  It  is  true  that  after- 
wards the  Bombay  shares  became  available,  but  the  question  must 
be  tried  by  the  state  of  circumstances  when  the  allotment  ought 
to  have  been  made,  and  when  the  shares  were  at  a  premium. 

Mr.  Roxburgh,  Q.C.,  and  Mr.  Wiekens,  for  the  liquidator : — 

The  Act  of  Parliament  {Companies  Ad,  1862,  s.  14)  is  express 
that  the  subscriber  is  to  *'  take  "  the  shares  for  which  he  subscribes. 
The  expression  must  mean  that  he  is  to  pay  for  them.  The  only 
•question  here  is,  whether  Mr.  Drummond  has  complied  with  this 
•enactment.  We  admit  that  it  would  have  been  sufiScient  if  he  had 
given  money's  worth  for  them,  but  it  must  be  something  which  in- 
■creases  the  assets  of  the  company.  Here  the  consideration  for 
which  the  shares  were  allotted  was  the  business  of  the  old  com* 
pany,  which  did  not  increase  the  capital  of  the  Cliina  Steamship 
Company,  or  the  security  of  the  creditors  or  the  other  shareholders. 
Moreover,  the  allotment  of  the  479  shares  was  not  intenderl  to  be 
in  satisfaction  of  the  obligation  to  take  twenty-five  shares ;  it  was 
a  totally  distinct  transaction.  The  shares  were  allotted  to  the 
liquidators  of  the  LcibtMn  Company  as  representing  that  company, 
and  Mr.  Drummond  received  them  in  his  capacity  of  a  shareholder 
of  the  Ldbuan  Company,  not  in  respect  of  his  subscription  to  the 
China  Steamship  Company.  Migott%s  Case  (1)  is  directly  in  point. 
We  also  rely  on  Evans's  Case  (2) ;  Baron  Be  BeviUe's  Case  (3) ; 
Wkington's  Case  (4) ;  Peffs  Case  (5). 

Sib  G.  M.  Giffakd,  L  J. : — 

I  will  not  trouble  you,  3Ir.  Je^sel,  for  a  reply.  There  are  many 
facts  before  me  now  which  were  not  before  the  Master  of  the  Rolls, 

(1)  Law  Rep.  4  Eq.  238.  (3)  Law  Rep.  7  Eq.  11. 

(2)  Rid.  2  Ch.  427.  (4)  Ibid.  2  Ch.  511. 

(5)  Law  Rep.  8  Eq.  222. 


Case. 
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L.  J.  G.     and  I  cannot  help  thinking,  if  the  Master  of  the  Bolls  had  had  these 
1809       facts  before  him  he  would  have  come  to  a  conclusion  different  from 
Dbummond'b  ^J^at  at  which  he  arrived. 

With  regard  to  the  authorities  applicable  to  this  case,  there 
are  four.  Evatis^s  Case  (1)  is  the  first.  That  was  a  very  simple 
rase.  The  abstract  of  it  is  as  follows :  "  E»  signed  the  memo- 
randum of  association  of  a  company  as  the  holder  of  ten  shares, 
and  acted  for  a  short  time  as  a  director  of  the  company ;  other 
directors  were  then  appointed,  and  E.  never  afterwards  had  any- 
thing to  do  with  the  company.  No  shares  were  ever  allotted  to 
him,  and  his  name  was  never  on  the  register.  All  the  shares  in 
the  company  were  allotted  to  other  persons,  but  the  allotment  of 
some  was  not  final,  and  they  were  not  taken  up : — Hdd^  that  E'» 
name  ought  to  have  been  on  the  register,  and  that  he  was  a  con- 
tributory in  respect  of  ten  shares."  That  decision  is  simply  that 
a  man  by  signing  a  memorandum  of  association  does  contract  to 
become  a  shareholder,  and  if  he  takes  no  shares,  he  will  be  held 
liable  in  respect  of  that  contract  if  there  are  shares  in  existence 
which  can  be  attributable  to  him.  That  is  the  extent  of  the  deci- 
sion in  Evanis  Case,  The  next  is  MigMts  Case  (2),  whicK  in  my 
opinion,  was  most  correctly  decided.  The  abstract  of  it  is  this : — 
^'  The  subscribers  of  the  memorandum  of  association  of  a  company 
under  the  Companies  Act,  1862,  are,  by  the  23rd  section  of  the 
Act,  bound  to  take  as  many  shares  as  they  have  subscribed  for, 
whether  or  not  the  shares  are  actually  allotted  to  them,  and  this 
obligation  is  not  satisfied  by  the  allotment,  at  a  subsequent  period, 
of  nominally  fully  paid-up  shares."  We  shall  see  presently  what 
that  means.  **  Therefore  where  M.  subscribed  the  memorandum 
of  a  company  for  five  shares,  and,  eight  months  afterwards,  five 
fully  paid-up  shares,  which  the  company  had  agreed  to  allot  to  (7. 
as  part  of  the  purchase-money  for  property  sold  to  them  by  C, 
were,  by  C*s  direction,  allotted  to  ilf ,  and  the  company  was 
wound  up : — Held,  that  M".  was  a  contributory  in  respect  of  five 
shares,  upon  which  nothing  had  been  paid."  I  take  that  case  to 
decide  this,  and  to  decide  no  more :  that  Migotti,  by  signing  a 
memorandum  of  association,  contracted,  as  between  himself  and 
the  company,  to  take  five  shares,  and  that  taking  the  five  paid-up 
(I)  Uw  Rep.  2  Ch.  427.  (2)  Law  Kep.  4  Eq.  238. 
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shares  which  did  not  belong  to  the  company,  but  which  did  belong     L.  J.  G. 
to  Carter,  was,  in  leality,  taking  the  shares  from  Carter,  and  not       1B69 
from  the  company,  and  therefore  that  he  had  never  fulfilled  that   Dbummond's 
contract  with  the  company  which  he  had  entered  into  by  signing       2l!f' 
the  memorandum  of  association.  Then  we  come  to  Baron  Be  BevUIe's 
Case  (1).    I  will  only  read  one  passage  from  the  judgment,  which 
appears  to  me  to  be  perfectly  accurate,  and  to  be  not  inapplicable 
to  the  present  case.    In  the  course  of  his  judgment  the  Master  of 
the  Bolls  says  (2) :  ^  A  person  cannot  sign  the  memorandum  of  asso- 
ciation  for  shares  generally,  and  afterwards  say  that  some,  or  all 
of  them,  are  paid-up  shares,  unless  money,  or  money's  worth,  was 
actually  paid  by  him,  or  on  his  behalf,  for  those  particular  shares ; 
and  also,  if  he  sign  the  memorandum  of  association  in  respect  of 
shares  there  stated  to  be  fiilly  paid-up  shares  while  they  are  not 
really  paid  up,  he  will,  in  my  opinion,  be  liable  to  pay  the  amount 
due  on  the  shares."    That  is  to  say,  if  a  man  contracts  to  take  shares 
he  must  pay  for  them,  to  use  a  homely  phrase,  *'  in  meal  or  in  malt ;" 
he  must  either  pay  in  money  or  in  money's  worth.     If  he  pays  in 
one  or  the  other,  that  will  be  a  satisfaction.    The  fourth  case  which 
was  cited  was  Peirs  Case  (3).    In  that  case  the  decision  seems 
to  me  to  follow  entirely  the  proposition  laid  down  by  the  Master 
of  the  Bolls  in  Baron  De  BeviUe's  Case.    PeU  signed  the  memo- 
randum for  1350  shares;   then  it  appears  that  by  clause  86  of 
the  articles  of  association  an  agreement  was  ratified,  and  declared 
to  be  binding  on  the  company,  by  which  PeU  sold  to  the  company 
the  goodwill  and  stock-in-trade  of  certain  businesses  carried  on  by 
him,  and  it  was  agreed  that,  as  part  of  the  consideration  to  be  paid 
to  him,  the  company  were  to  issue  to  Pell  or  his  nominees  1500 
shares  of  the  nominal  value  of  £20  each,  which  shares  should  be 
credited  in  the  books  of  the  company  as  fully  paid  up,  in  part  pay- 
ment of  the  purchase-money.    What  the  Master  of  the  Bolls  held 
was  this,  that  PeU  *'  was  liable  to  be  put  on  the  h'st  for  all  the 
shares ;"  and  to  that  he  added, ''  but  he  was  entitled  to  an  inquiry 
as  to  what  was  the  value  of  the  property  handed  over  by  him  to 
the  company,  and  to  be  allowed  such  value,  but  no  more,  towards 
payment  of  his  shares."    Therefore,  whatever  may  have  been  the 

(1)  Law  Rep.  7  Eq.  11.  (2)  Law  Rep.  7  Eq.  14. 

(3)  Law  Rep.  8  Eq.  222.    Since  reversed,  on  the  facts,  on  appeal,  3rd  Nov.  1869. 
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L.  J.  G.     grounds  in  fact  for  granting  the  inquiry,  the  principle  on  which 

1869        the  Master  of  the  Bolls  acted  was  again,  as  in  Baron  Be  BevUWi 

Bbemmokd'b  ^^  (!)>  simply  this,  which  I  take  to  be  the  true  proposition  of  law : 

^^-       — A  man  who  signs  the  memorandum  of  association  agrees  to  become 

a  shareholder,  and  so  long  as  there  are  shares  that  can  be  allotted 

to  him  he  must  fulfil  that  obligation. 

Now,  let  us  see  what  the  facts  of  the  present  case  are,  and  consider 
whether  they  are  the  same  as  in  MigoUrs  CcLse  (2).  The  Lcihuan 
Coal  Company  was  in  the  course  of  being  voluntarily  wound  up,  and 
there  was  an  arrangement  between  the  LcibiMn  Coal  Company  and 
the  present  company,  that  the  present  company  should  buy  the 
property  of  the  Lahuan  Coal  Company,  and  that  the  present 
company  was  to  pay  in  debentures  or  shares.  Bat  besides  this 
agreement  there  was  a  prospectus,  and  upon  the  state  of  facts 
which  is  now  before  me,  it  is  admitted  that  the  shares  were  subscribed 
upon  the  footing  of  the  prospectus,  and  the  first  thing  that  we  find 
in  the  prospectus  is  this : — "  The  allotment  of  the  shares  wiU  be 
made  on  the  following  basis :  viz.,  7500  shares,  partly  fully  paid  up 
and  partly  with  £10  paid  up,  will  be  reserved  for  allotment  to  the 
applicants  who  are  shareholders  in  the  existing  companies ;  of  these 
6000  have  already  been  applied  for  and  the  deposits  paid  to  the  com- 
pany's bankers."  That  pointed  to  an  arrangement  which  was  neces- 
sarily to  be  carried  out  directly  between  the  shareholders  in  the 
Lciman  Company  and  the  present  company,  and  the  course  of 
proceeding  was  this — there  was  first  of  all,  as  there  must  be  iu  aU 
these  cases,  a  formal  agreement  between  the  Loibuan  Company 
and  the  present  company.  It  is  obvious  that  the  Lahuan  Comr 
pany  could  not  take  shares,  and  it  is  equally  obvious  that  if  shares 
were  to  be  taken  it  was  essential  that  there  should  be  a  direct 
action  between  the  shareholders  of  the  Labttan  Company  and  this 
particular  company.  In  this  instance  there  was  direct  action, 
for  the  course  that  was  pursued  was  this:  certain  persons^  as 
trustees  for  the  Labtian  Company,  sent  in  the  applications  for 
the  shares,  but  there  was  no  allotment  except  directly  from  the 
China  Steam  Company  to  the  shareholder  individually.  Those 
shares  could  not  be  parted  with  without  the  assent  of  the  share- 
holders, and  the  shareholder  had  the  right  of  saying  whether  he 
(1)  Law  Rep.  7  Eq.  1 1.  (2)  Law  Hep.  4  Eq.  238. 
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would  take  £20  paid-up  sharesy  or  whether  he  would  take  £10     L.  J.  a. 
paid-up  shares.  1869 

In  that  state  of  things  I  cannot  see  any  distinction  whatever  dbumuosid'b 
between  DrumnumJCs  position  and  the  position  of  a  person  who,  ^jff- 
after  haying  signed  this  memorandum  of  association,  without  say- 
ing anything  more,  had  agreed  to  take  479  shares,  and  had  paid 
up  money  in  respect  of  those  479  shares.  If  a  man  comes  to  an 
agreement  with  a  company  to  take  25  shares,  and  positively 
takes  479,  saying  nothing  more,  and  pays  up  the  money  in  respect 
of  them,  it  would  be  impossible  in  that  state  of  things  to  say  that 
he  had  not  satisfied  the  contract  to  take  the  25  shares.  The 
whole  of  that  view  of  the  case  is  entirely  fortified  by  the  state- 
ment of  facts  which  has  been  agreed  to.  Amongst  other  things 
in  that  statement  of  facts,  I  find,  first  of  all,  that  the  directors 
state  "  that  they  considered  that  they  would  not  be  justified  in 
issuing  to  persons  in  England  any  of  the  shares  thus,  in  accord- 
ance with  the  prospectus,  reserved  for  Bombay  and  for  the  mem- 
bers of  the  two  old  companies  respectively,  as  that  would  have 
been  a  breach  of  faith  towards  those  who  had  subscribed  upon  the 
faith  of  the  statements  made  in  the  prospectus,  and  would  have 
depreciated  the  value  of  the  shares  reserved  to  be  allotted  in 
England"  That  is  quite  consistent  with  the  prospectus,  because 
there  was  there  a  distinct  stipulation  that  that  number  of  shares 
should  be  reserved  for  persons  in  Bombay.  Then  the  statement  in 
the  prospectus  is,  that  7500  shares,  some  fully  paid  up,  and  some 
with  £10  paid  up,  were  reserved  for  allotment  to  the  shareholders 
in  the  two  old  companies,  and  that  1500  shares  were  reserved  for 
allotment  in  Bombay.  This  left  18,000  shares  only  for  allotment 
in  England.  It  appears  that  all  these  18,000  shares  and  20  more 
were  allotted  on  or  about  the  25th  of  February,  1865,  and  the 
company  commenced  business.  At  this  time  the  shares  were  at  a 
premium,  but  before  the  month  of  May,  1865,  they  were  at  a  dis- 
count. Afterwards,  that  is  to  say,  in  October,  1865,  and  not  before, 
it  was  ascertained  that  the  shares  reserved  for  allotment  in  Bombay 
and  to  the  shareholders  in  the  two  old  companies  would  not  all  be 
required  by  them ;  6594  of  such  shares,  however,  were  taken  by 
them :  so  that  literally,  when  Mr.  Drummond  really  took  these 
shares^  he  could  not,  consistently  with  the  duties  which  he  had 
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L.  J.  G.     tindertaken  to  perform,  have  got  any  other  shares.    For  these 
1869       reasons  I  am  of  opinion  that  the  order  made  hy  the  Master  of  the 
Dbumiond'b  ^^  ^^^  ^  reversed,  and  Mr.  Drummond  must  have  the  costs 
Oahb.       below,  but  there  will  be  no  costs  of  the  appeal 

Solicitors  for  the  Appellant :  Messrs.  Meyrick,  Oedgey  dt  Loaden. 
Solicitors  for  the  Liquidator :  Messrs.  Mackenzief  Trinder,  dt  Co, 


L.J.G.  In  ra  OWEN. 

1869  Appointment  of  New  Trustees--- Person  of  Unsound  Mind—TrusUe  Act,  1852» 

j^  jjQ  s.  10 — Lunacy — Jurisdiction, 

Where  a  Petition  is  presented  under  the  Trustee  Acts,  1850  and  1852,  for 
the  appointment  of  new  trustees  in  the  place  of  trustees  some  of  whom  are  dead 
and  the  survivor  a  person  of  unsound  mind,  not  so  found  hy  inquisition,  the 
Petition  may  he  presented  in  Lunacy  only,  and  not  in  Chancery. 

In  re  Boyce  (1)  considered. 

1  HIS  was  a  Petition  under  the  Trustee  Act,  1850,  and  the  Trudee 
Act,  1852,  for  the  appointment  of  four  new  trustees  of  a  will. 
There  were  originally  four  trustees,  but  three  of  them  were  dead, 
and  the  survivor  was  of  unsound  mind,  though  not  so  found  by  in- 
quisition. The  Petition  was  entitled  in  the  two  Acts  and  was 
presented  in  Lunacy  only. 

Mr.  W.  N.  Lawsan,  for  the  Petitioner,  stated  that  some  doubt 
had  been  raised  by  the  case  of  In  re  Boyce  (1),  whether  in  such  a 
case,  inasmuch  as  three  of  the  trustees  were  to  be  appointed  in  the 
place  of  persons  who  were  not  of  unsound  mind,  the  Petition  ought 
not  to  be  presented  in  Chancery  as  well  as  in  Lunacy. 

He  also  referred  to  Be  Ormerod  (2). 

Sib  G.  M.  Giffabd,  L.  J.,  said  he  was  of  opinion  that  the  10th 
section  of  the  Trustee  Act,  1852,  was  an  express  provision  that  the 
application  may  be  made  in  Lunacy  only.  He  thought  there  was 
no  reason  for  the  existence  of  aHy  doubt  The  order  would  be 
made  as  prayed,  and  drawn  up  in  Limacy  alone. 

Solicitors :  Messrs.  BedpcUh  <t  Eoldeworth.. 

(1)  12  W.  R.  369.  (2)  3  De  G.  A  J.  249. 
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In  re  EENSHAWS  TRUSTS-  L.J.G. 

1869 
Appointment  of  New  Trustee — THistee  Ad^  IS&O-^Bankruptcy  Act^  1849. 

A  new  trustee  appointed  in  the  place  of  a  trustee  who  had  become  bank- 
rupt had  never  surrendered,  and  had  not  been  heard  of  for  several  years. 

XhIS  was  a  Petition  tinder  the  Trustee  Acty  1850,  and  the  Bank- 
ruptcy Act,  1849,  by  the  cestuis  que' trust  under  the  will  of  B. 
Benshaw,  for  the  appointment  of  a  new  trustee.  The  trustee 
whose  place  it  was  sought  to  fill  up  had  been  adjudicated  bankrupt 
about  three  years  before  the  Petition,  had  never  surrendered,  had 
absconded  about  the  time  of  the  adjudication,  and  had  never  since 
been  heard  of  by  his  family. 

Mr.  Charles  Browne  stated  that  he  mentioned  the  case  to  the 
Court  by  the  desire  of  Vice-Chancellor  JameSy  who  felt  a  diflBculty 
on  the  ground  of  the  decision  in  Turner  v.  Maviei)^,  He  referred 
to  the  Tru^ee  Ad,  1850,  ss.  10,  32,  34,  and  the  Bankruptcy  Act, 
1849,  s.  130. 

The  Lord  Justice  Giffard  stated  his  opinion  to  be,  that  as  the 
circumstances  of  the  case,  independently  of  the  bankruptcy,  would 
have  justified  the  appointment  of  a  new  trustee,  the  order  might 
be  made. 

The  reporter  is  informed  that  Vice-Chancellor  James  accord- 
ingly made  the  order. 

Solicitor :  Mr.  W.  Lovdl. 

(1)  15  Jur.  761. 
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L.  J.  a.  In  re  HORSLET  AND  KNIGHTON'S  PATENT. 

J^         JuriaHctum—PaUnt  Law  Amendment  Aet^  1852,  ».  38 — Right  qf  Appeal  frtm 
Jtdy  26.  the  Master  <f  the  BolU. 

There  is  no  right  of  appeal  to  the  Court  of  Appeal  in  Chancery  against  an 
order  made  hj  the  Master  of  the  Bolls  under  the  38th  section  of  the  Patent 
Law  Amendment  Act^  1852  (15  &  16  Vict.  c.  83),  to  expunge  an  entiy  in  the 
register  of  proprietors  of  patents. 

X  HIS  was  an  appeal  from  an  order  made  by  the  Master  of  the 
Bolls  under  the  38th  section  of  the  Patent  Law  Amendment  Ad, 
1852  (15  &  16  Viet.  c.  83),  to  expunge  an  entry  made  in  the 
register  of  proprietors  of  patents  established  by  the  35th  section  of 
the  same  Act  (1).    The  case  is  reported  (2). 

On  the  appeal  being  opened  the  counsel  for  the  Bespondent  took 
the  preliminary  objection  that  there  was  no  right  of  appeal  from 
such  an  order. 

Sir  jB.  Baffffallay,  Q.C.,  and  Mr.  CraohnaJl,  for  the  Appellant : — 

There  are  no  words  in  the  Patent  Law  Amendment  Act  which 
exclude  an  appeal  from  an  order  of  the  Master  of  the  Rolls.  The 
case,  therefore,  differs  from  that  of  Sir  Samuel  BamtUy's  Ad 
(52  Geo.  3,  c.  101),  in  which  the  power  to  make  orders  was  given 
to  the  Lord  Chancellor,  or  Lords  Commissioners  of  the  Great  Seal, 

(1)  The 38 th  section  is  as  follows: —  Judge    respectively,  may  make  such 

*'  If  any  person  shall  deem  himself  ag-  order  for  expimging,  yacatiug,  or  Tary- 

grieved    hy   any    entry  made  under  ing  such  entry,  and  as  to  the  costs  of 

colour  of  this  Act  in  the  said  register  of  such  application,  as  to  the  said  Master 

proprietors,  it  shall  he  lawful  for  such  of  the  Rolls,  or  to  such  Court  or  Judge, 

person    to   apply  hy  motion    to  the  may  seem  fit,  and  the  officer  having 

Master  of  the  Rolls,  or  to  any  of  the  the  care  and  custody  of  such  register, 

Courts  of  Common  Law  at  Westminster  on  the  production  to  him  of  any  such 

in  term  time,  or  by  summons  to  a  order  for  expunging,  vacating,  or  vary- 

Judge  of  any  of  the  said   Courts  in  ing  any  such  entry,   shall    expunge, 

vacation,  for  an  order  that  such  entry  vacate,  or  vary  the  same  according  to 

may  be  expunged,  vacated,  or  varied,  the  requisitions  of  such  order." 

and  upon    any  such  application  the  (2)  Law  Rep.  8  Eq.  475. 
Master  of  the  Rolls,  or  such  Court  or 
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or  Master  of  the  Bolls,  or  Court  of  Exchequer,  with  an  express     L.  J.  Q. 
proviso  that  every  order  so  made  should  be  final  and  conclusive        1869 
unless  the  party  aggrieved  appealed  within  two  years  to  the  House       j^  ^^ 
of  Lords :  In  re  Boyston  Orammar  School  (1).    Li  the  Infanta     ^^^f' 
Custody  Act  (2  &  3  Vict.  c.  54,  s.  1),  the  jurisdiction  is  given  to  the  Knighton's 

Lord  Chancellor  and  the  Master  of  the  Bolls,  and  yet  it  is  exercised        ' 

by  the  Vice-Chancellors,  and  an  appeal  is  allowed  to  the  Lord  Chan- 
cellor :  Warde  v.  Warde  (2)  ;  In  re  Taylor  (3).  In  the  Solicitors 
Act  (6  &  7  Vict.  c.  73,  s.  39)  similar  words  are  used,  and  an  appeal 
has  always  been  allowed  under  that  Act. 

[They  also  referred  to  the  Municipal  Corporations  Act  (5  &  6 
Will.  4,  c.  76) ;  Biffnold  v.  Springfidd  (4)  ;  ChaMd  v.  Hoffman  (5). 

Mr.  Jessdy  Q.C.,  Mr.  Bodwdl,  and  Mr.  T.  Aston,  for  the  Bespon- 
dent : — 

The  jurisdiction  under  the  Patent  Law  Amendment* Act  is 
specially  given  to  the  Master  of  the  Bolls,  not  as  one  of  the  Judges 
of  the  Court  of  Chancery,  but  as  the  keeper  of  the  records.  As 
no  appeal  is  given  by  the  Act,  none  exists.  By  the  County  Court 
Equitable  Jurisdiction  Act  (28  &  29  Vict  c.  99,  s.  18),  an  appeal  is 
specially  given  to  one  of  the  Vice-Chancellors,  but  his  decision 
cannot  be  reviewed  by  the  Lord  Chancellor. 

Sir  Q.  M.  Gifpard,  L.J.  :— 

I  think  the  case  is  too  clear  for  argument.  Probably  a  right  of 
appeal  would  have  been  given  if  the  attention  of  the  Legislature 
had  been  called  to  the  subject  An  entirely  new  register  of  pro- 
prietors of  patents  was  created  by  the  Act,  and  then  the  38th 
section  creates  a  new  jurisdiction,  and  gives  the  power  of  expunging 
entries  to  the  Master  of  the  Bolls,  or  to  one  of  the  Common  Law 
Judges ;  but  nothing  is  said  about  an  appeal  from  their  decisions, 
and  without  such  an  enactment  I  think  there  can  be  no  appeal.  In 
coming  to  this  conclusion  I  do  not  forget  that  in  Sir  S.  RomiUy's 

(1)  9  L.  J.(Cb.)  250.  (3)  11  Sim.  178. 

(2)  2  Ph.  786.  (4)  7  CI.  &  F.  71. 

(5)  7  E.  &  B.  686. 
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L.  J.  Q.  iAd  there  are  negative  words  which  do  not  exist  here ;  hot  this  is  an 

18S9  entirely  new  jurisdiction  created  by  the  statute.    I  must»  therefore, 

^£^  refuse  to  hear  the  appeal. 
H0B8LIT 

KmwoN'a  Solicitors:  Mr.  F.  a  Oreenfeld;  Mr.  F.  T.  Dubois,  agent  for 

Patkht.  Mr.  Bamud  Leech,  Derby. 
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AGGEPTAHGE  OF  8EABX8— Company— QuaZt/ied 
Jcceptanee  —  Condition  that  Shareholder  should 
.have  Building  Contract  —  Attending  Meetings--- 
Waiver.^  S.,  a  builder,  wrote  a  letter  to  the  direc- 
tors of  a  hotel  company,  stating  that  in  considerar 
tion  of  the  contract  for  making  the  alterations  at 
the  hotel  being  secured  to  him,  he  agreed  to  sub- 
scribe for  800  shares,  and  pay  the  deposit,  as  soon 
as  he  was  satisfied  that  1500  shares,  including  his, 
had  been  subscribed  for,  and  that  the  directors 
iiad  passed  a  resolution  that  he  should  have  the 
coutract  for  the  alterations.  The  calls  on  the 
shares  were  to  be  set  off  against  the  amount  due 
on  the  contract.  The  directors  accepted  the  appli- 
cation on  tlie  terms  of  his  letter,  and  passed  a 
jreaolution  to  the  effect  required.  They  then  sent 
an  unconditional  notice  of  allotment  of  800  shares 
to  S.f  and  entered  his  name  for  that  amount  on 
the  register.  S.  did  not  return  the  notice  of  allot- 
ment ;  but  having  ascertained  that  the  resolution 
had  been  passed  and  1500  shares  taken  up,  sent 
in  a  formal  application  and  paid  the  deposit.  No 
further  allotment  was  made  to  8. :  the  certificates 
were  not  delivered  to  him,  nor  was  he  called  upon 
to  pay  any  calls.  He  afterwards  attended  two 
meetings  of  shareholders  for  the  purpose  of  seeing 
that  the  contract  was  secured  to  him.  No  con- 
tract for  alterations  was  ever  prepared,  and  shortly 
afterwards  the  company  was  wound  up  volun- 
tarily -.—Held  (affirming  the  decision  of  the  Master 
of  the  Rolls),  First :  that  the  contract  to  take  the 
shares  was  conditional  on  8,  having  the  contract 
to  make  the  alterations  .—Secondly :  that  the 
condition  was  not  performed  by  the  mere  passing 
of  the  resolution  that  8,  should  have  the  contract  : 
—Thirdly :  that  8.  had  not  waived  the  condition 
by  not  retiurning  the  notice  of  allotment,  or  by 
attending  the  meetings  of  shareholders.— 5.  was, 
-therefore,  held  not  to  be  a  contributory  of  the 
company.  In  re  ALDBonouGH  Hotel  Company. 
Simpson's  Case  -         -  -         -     184 

2,  Notice  of  JOotmeni  not  sent-'Aceept- 

ance  by  executing  Transfer — FuUy  paid-^  Shares 
—Costs  of  Official  Liquidator.']  C.  applied,  in 
May,  1865,  for  shares  in  company  A.,  at  the  insti- 
gation of  J.  P.,  the  brother  of  the  managing  direc- 
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AGCBFTAVOE  OF  8EAXSB— continued, 
tor  of  company  B.,  who  assured  him  that  he  would 
be  indemnified  by  company  B.  from  all  liability. 
C.  handed  the  application  to  /.  P.,  who  sent  it  in 
and  paid  the  deposit.  The  shares  were  allotted  to 
C,  and  his  name  was  placed  on  the  register,  but 
the  notice  of  allotment  was  not  sent  to  him,  but  to 
the  office  of  company  B.  The  allotment  money, 
which,  with  the  deposit,  amounted  to  £3  per 
share,  was  paid  bv  company  B,  In  July,  1866, 
C.  executed  a  blank  transfer  of  the  shares  which 
had  been  allotted  to  him,  at  the  request  of  J,  P., 
in  order  to  enable  company  B.  to  deal  with  them. 
In  the  transfer  the  shares  were  described  as  fully 
paid  up,  but  in  reality  no  more  than  the  allotment 
money  had  been  paid.  Clompany  A.  was  after- 
wards wound  up : — Held  (afiirming  the  decbion 
of  Malins,  Y.O.),  that  although  C,  might  have 
repudiated  the  shares  in  July,  18G6,  on  the  ground 
of  his  having  received  no  notice  of  the  allotment, 
yet  by  executing  the  transfer  he  had  accepted 
the  shares,  and  he  was  placed  on  the  list  of  oon- 
tributories  for  the  number  of  shares  allotted  to 
him,  witli  £8  only  paid  up. — B,  applied  for  shares 
in  company  A.  at  the  instigation  of  the  managing 
director  of  company  1?.,  who  gave  him  a  letter  on 
behalf  of  company  B.,  indemnifying  him  against 
all  responsibility.  B,  sent  in  the  application 
himself  from  his  own  address,  and  paid  the  de- 
posit by  a  cheque  on  his  own  banker,  although 
the  money  was  supplied  by  company  B.  The 
shares  were  allotted  to  i2.,  and  nis  name  was 
placed  on  the  register ;  no  notice  of  allotment  was 
sent  to  him,  but  the  notice  was  sent  to  the  office 
of  the  company  B.  Company  A.  was  afterwards 
wound  up  '.—Held  (reversing  the  decision  of 
Mcdins,  V.C.),  that  there  was  no  contract  to  take 
the  shares,  and  B*s  name  was  removed  from  the 
list  of  contributories. — Where,  on  an  appeal,  the 
official  liquidator  supports  unsuccessfully  the  de- 
cision of  the  Court  lielow.  his  costs  of  the  appeal 
will  be  allowed  out  of  tne  estate— where  he  ai>- 
peols  and  is  unsuccessful  it  will  be  left  to  the 
Court  below  to  determine  whether  they  shall 
come  out  of  the  estate.  In  re  PBitXTVL/kN  Rail- 
ways CoMPAKr.  Cbawlet's  Case.  Robinson's 
Case     .         -         .         -         -         -     88S 

8.  Notice  of  AJhtmeni:]    W.  applied  for 

shares  in  company  A.  at  the  instigation  of  /.  P., 
the  brother  of  K,  P.,  the  managing  director  of 
company  B,  The  shares  were  allotted  to  IT.,  but 
no  notice  was  sent  to  him  or  to  J.  P.,  but  the  let- 
B  1 
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AOGSPTAHCE  OF  CTTAUTO — eontintted. 
ter  of  allotment  waa  sent  to  the  office  of  company 
B.z—Heldf  that  W,  was  not  a  oontributory  to 
company  J.    In  re  Peruviah  Katlwatb  Com- 
FAanr.    Walxjb'b  Case         -•         -  8S6,  n. 

A0OOUMT— Patent«e  against  machine   maker— 

Agent       -         -  -         -     892 

8m  Acoouht  of  Patent. 
AOOOUHT  Oy  PATEHT— Jx/cni— JSofftty.]   A  par 
tentee  agreed  with  a  machine  makeri  that  the 
machine  maker  should  make  machines  according  ' 
to  the  patent  and  sell  them,  taking  a  certain  snin  ■ 
npon  each  machine  for  himfielf,  and  paying  to  the 
patentee  as  a  royalty  the  amount  dutrged  for  the 
machines  ahove  that  sum : — I(e2d,  that  the  jpaten- 
tee  could  not  maintain  a  suit  in  equity  for  an 
account  against  the  machine  maker  as  agent.— In 
one  case  the  machine  maker  received  a  sum  of 
money  for  the  patentee: — Eeld,  that  this  was  not  i 
sufficient  to  support  the  suit,  and  that  the  paten- 
tee's remedy  was  at  law.— Decree  of  Giffard,  V^  ■ 
offlnned.    Moj^on  v.  Bright  -         -     202  , 

A000inrr8-*Kortgagee  and  mortgagor— Oosts 

See  JcBT  Allowances.  [9M  ' 
Partnership— Exceptions  to  answer  -     8S6  > 

See  Pabtnbrsbip  AcoorKTs.  I 
Solicitor— Duty  to  keep           -         -       48  I 

See  SoucrroB's  Accorirrs.  | 

ACKVOWLXBGHEirT  BT  ItABBDSD  WOXAjr— 

Effect  of  delay  in   -  -         -       S5 

See  Fbaud  Of  Mabried  WdCAir.    1.         j 
ACt  OP  BARXKXJPTCnr  —  Unstnmpcd  and  nn- 1 

registered  creditors*  deed  -  -       47  . 

See  Unstamped  CnEcrroRfl?  Deed.  i 

ADMlHitfrJiATtOSr—  Costs  of  suit  which  is  stayed  > 

See  Costs  of  Suit  which  is  stayed.  [412 
AITIDAVIT — Amount  of  debts — Bankruptcy —  I 

Jurisdiction  of  County  Court        -     648  , 

See  CoDSTT  Court  Jurisdiction. 
Interpleader  suit — No  collusion         -     847  . 

See  Affidavit  of  no  Collusion.  | 

AFFIDAVIT  OF   STO   C01X\JBJ,OV^Intei^ikader  | 
Suit — Practice — Pamnent  into  Court — Undertak-  . 
ing  as  to  Damages!]    The  Plaintiff's  affidavit  of  | 
no  collusion  In  an  interpleader  suit  cannot  be  re>  { 
butted  before  the  hearing  by  a  counter  affidavit ; 
and  the  Plaintiff  is  entitled,  notwithstanding  such  I 
coxmter  affidavit,  to  an  order  for  payment  of  the  ' 
money  into  Court,  and  for  an  injunction. — ^The  ^ 
Plaintiff's  right  to  this  protection  is  not  lost  by  | 
his  filing  additional  affidavits  to  verify  the  state-  ' 
ments  in  the  bill ;  but  in  a  case  where  a  charp:e  of 
collusion  was  made  the  Court  put  the  Plaintiff 
under  an  undertaking  as  to  damages. — The  order 
of  Malins,  V.C,  reversed.    Manby  v.  Kobinson 

[847 
AGENT — ^Mortgage— Payment  to  person  not  an- 

thorized        -  .  .  ~     888 

See  Payment  .of  Mortgage  Debt. 
—  Parol  appointment  of    -  -  -     648 

See  Agent  apfointsd  by  Parol. 
^—  Patentee  and  machine  maker  -         -     282 

See  AocouNT  of  Patent. 
AGENT  AFFOINTSB  BT  TkBJOiL— Specific  Per- 
formanee  —  Vendor  and  Purchaser  —  Statute  of 
FraudSf  s,  8 — Contract — Demurrer — Pleading — 


AGENT  APPOINTED  BT  TABOL—ctmtinued, 
Sufficiency  of  Allegation  of  Contract.']  A  contract 
for  the  purchase  of  land  made  by  an  agent  will 
be  enforced,  although  tbe  agent  be  appointed 
merely  by  paroL — In  a  bill  filed  by  a  purchaser 
for  specific  performance  of  a  contract  tar  aale,  it 
was  alleged  that  the  contract  was  made  by  one  of 
tlie  Defendants  as  ftgent  for  the  Plaintiff^  but 
that  the  agent  claimed  the  benefit  of  the  contract 
for  himself.  It  appeared  by  the  btatementa  in  the 
bill,  that  the  agent  was  appointed  merely  by 
parol. — ^Demurrerd  by  the  two  Defendants^  the 
agent  and  the  vendor,  were  overruled. — ^ITie  deci- 
sion of  Matins,  V.C,  affirmed.— BarfZet<  v.  Piek- 
ersgiU  (4  East,  577,  n.)  commented  on.  —  An 
allegation  in  a  bill  by  a  purchaser  for  specific  per- 
formance that  he  was  informed  by  his  agent  that 
a  written  agreement  was  executed,  followed  by 
statements  referring  to  the  agreement  as  actually 
made : — Held,  on  demurrer,  &  sufficient  allegation 
of  the  execution  of  a  written  contract.  Hxabd  «. 
PlLLEY  ------     648^ 

AUENATION— Forfeiture  by  marriage     -     89^ 

See  Fobfeiture  Clause. 
ALLOTKENT  OF  flSABES— Company— Cbnlrt- 
buhrjf^Ocmditianal  Anotmeni-S^fwdiaiion  P: 
applied  for  ten  sharas  in  a  oompooy,  the  pro- 
speotna  of  which  stated  that  £1  mm  to  be  paid  on 
each  share  on  applieaiioit  and  £2  mote  on  idiot- 
ment.  The  direeton  aooepted  the  appIieatioB  on 
the  Ist  of  August,  and  on  the  4th  they  wiole  to 
P.y  stating  that  they  allotted  the  shares  on  pay- 
ment of  the  balanoe  of  the  allotment  money  on  or 
before  the  11th  instant  Before  that  day  had 
arrived  P.  discovered  that  there  were  misrepre- 
sentations in  the  prospectus,  and  wrote  to  the 
directors  repudiating  tne  shares  and  claiming  a 
return  of  the  deposit.  P/s  name  was  entered  on 
the  register  as  on  the  1st  of  Aug^ist,  but  it  was 
doubtful  at  what  time  the  entry  was  really  made. 
The  company  was  soon  afterwards  wound  up : — 
IIM  (affirming  the  decision  of  Maiins,  V.C.X  that 
the  contract  to  take  the  shares  was  tn  fieri  until 
the  11th  of  August,  and  that  P.  had  a  right  to 
repudiate  them  up  to  that  date.  His  name,  there- 
fore, was  removed  from  the  Ust  of  contributories. 
In  re  Warren's  Blacking  Comtaztt.  Pehte- 
low*bCa5B       -         -         -         -  -     ITS 

8.  Contributory — Conditional  Allotment 

— Time  aUmced  for  Payment — Introduction  of 
nevf  Term.]  P.  applied  for  shares  according  to  a 
form  of  application  which  bound  him  to  pay,  in 
addition  to  the  £1  per  share  which  he  had  paid 
on  application,  £i  per  share  **  on  allotment.**  On 
the  6th  of  September  he  received  a  letter 
stating  that  the  Directors  had  allotted  him 
eighty  shaxes,  ''on  which  £5  per  share  must 
be  paid  on  or  before  the  15th  instant"  On 
the  10th  of  September,  before  anything  further 
had  been  done,  P.  wrote  to  the  company  refusing 
to  accept  the  shares  i—Held  (affirming  the  deci- 
sion of  MaUns,  V.C),  that  the  application  and  the 
letter  constituted  a  complete  contract,  and  that 
the  repudiation  of  the  10th  of  September  was  in- 
efiectual.  Penfekw*s  Caee  (Law  Bep.  4  Ch.  178) 
distinguished.  In  re  Abbraiia?t  Ironworks. 
Pbek'sCasb  -----  MS 
—  Notice  of  -         -         -         -   S28,  8S5,  n. 

See  Accept AKCE  of  Sharks.    2,  3. 
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AMALOAXATIOH  07  OOWPASim-UUrh  Vires 
^LiabiUtuii—DiMefUieni  Shareholder— Suit  <m 
hehdl/of  oihen— Belay,']  A  company  Agreed  to 
amalgamate  with  or  purchase  the  good-will  and 
property  of  another  company  in  consideration 
of  25,000  shares  in  the  purchasing  company 
to  be  allotted  amongst  the  shareholders  of  the 
selling  company ;  the  assets  of  the  selling  com- 
pany were  to  be  applied  in  payment  of  its  lia- 
oilities,  and  then  in  payment  of  £6  a  share  on 
each  of  the  25,000  shares;  and  if  the  assets  were 
insufficient,  a  call  was  to  be  made  on  the  share- 
holders in  the  selling  companjr : — Held,  that  such 
an  arrangement,  by  which  liabilities  were  imposed 
on  the  sb^reholders,  was  void  as  vdtrh  vires,  and 
oould  not  be  supported  under  s.  161  of  the  Com' 
paniei  Act,  1862  i^Senible,  that  such  an  arrange- 
ment would  be  yoid,  even  if  only  the  shareholders 
who  assented  to  it  were  to  be  bound  by  it  Such 
an  arrangement  will  be  set  aside  in  a  suit  by  a 
dissentient  shareholder  of  the  selling  company 
on  behalf  of  himself  and  all  the  other  snare- 
holdm^  althou^  a  large  number  of  the  'share- 
holders had  assented  to  it,  and  the  arrangement 
had  aotnaliy  been  carried  into  effect  The  ar- 
rangement was  made  at  the  end  of  May ;  a  dis« 
sentient  shareholder  signified  his  dissent  early  in 
June,  and  eontinaed  to  do  so  until  November, 
when  he  filed  a  bill  to  h&Te  the  armngement  set  i 
aside  >^ffeld,  that  his  emit  wae  not  barred  by  his  I 
delay.  Deeree  of  Wood,  VX).,  afflnned  iHth  n 
variation.  Clencb  v.  ForjoroiAL  CoBPOiuTiQir  117 

% Conirifndory—Void  Amalgamaiion  ^  • 

Ilepudiaticn  of  Shares— Suit  to  set  aside  Amdtga-  i 
TMLtMm^   An  agreement  was  entered  into  between 
company  A.  and  company  G,  for  amalgamation,  , 
on  the  terms  that  company  A.  should  purchase  ' 
the  assets  of  company  C,  and  give  the  share- 
holders of  company  G.  equivalent  shares  in  com- 
pany A^  and  tnat  company  G.  should  be  wound 
up  Toluntarily.    On  the  footing  of  this  amalga- 
mation, J7..  who  was  a  sharehdder  in  company 
C,  applied  for  shares  in  company  A.^  which  were  , 
allotted  to  ^^n*,  and  his  name  was  placed  on  the  ' 
register  accordingly.    Shortly  afterwards,  B".,  and 
several  other  shareholders  repudiated  their  shares 
in  oompany  ^1.,  on  the  ground  that  company  C. 
had  no  power  to  amalgamate  with  another  com- 1 
pany,  and  that  there  had  been  misrepresentations  ' 
m  the  circular.     The  repudiating  shareholders  ! 
acted  by  the  same  solicitor,  and  one  of  them,  F.,  ' 
shortly  afterwards  filed  a  bill  to  set  aside  that 
amalgamation,  and  preaeoted  a  Petition  to  wind 
up  company  O.    A  compromise  was  subsequently 
made  of  the  suit  on  the  terms  that  the  amalga- 
mation should  be  rescinded  and  the  names  of  tiie 
repudiating  shareholders  should  be  removed  fiom 
the  register  of  company^.   This  was  agreed  to  by 
both  companies  and  sanctioned  by  the  Judge,  but 
the  name  of  H.  still  remained  on  the  register  of 
company  A,  and  that  oompany  was  also  soon 
afterwards  wound  up.    The  agreement  for  com- 
promise was  signed  by  the  solicitor  acting  for  the 
repudiating  shareholders,  who  was  also  the  soli- 
citor in  F.*s  suit,  but  there  was  no  proof  that  H, 
had  ever  authorized  him  to  agree  to  the  oompro- 
mise  on  his  behalf,  or  to  do  any  act  in  the  matter, 
except  to  write  a  letter  repudiating  the  shares. — 
Beld  (afiOrming  the  decision  oiSiuari,  V.O-X  that 
H.  was  liable  as  a  contributory  of  oompany  A.  • 

8  B 


AXALOAKATIOV  07  CfUVShSOA-^xmiinued. 
In  re  Loitdon  and  Couvtt  Gbnbral  AosMur 
AsBOGiATiON.    Habb'sCasb  -         *     MS 

8. Contrtbutory-^Void  uimafaramattfMi^ 

Director.']  By  the  articles  of  assecuUion  of  » 
company  the  directors  were  to  be  elected  by  the 
shareholders,  and  power  was  given  to  purchase 
I  the  business  of  any  other  oompany.  Power  was 
also  given  by  any  extraordinary  meeting  of  the 
company  to  amalgamate  with  any  other  company. 
An  agreement  was  made  for  the  amalgamation  of 
this  company  with  another  oompany  on  the  terms 
that  the  second-named  oompany  should  sell  their 
assets  to  the  first-named  oompany ;  that  the  direc- 
tors of  the  amalgamated  board  should  consist  of 
the  present  five  directors  of  the  purchasing  com- 
pany, and  of  seven  of  the  directors  of  the  selling 
company.  This  agreement  was  acted  upon,  but 
was  never  confirmed  by  an  extraoidinary  meeting 
of  the  purchasing  company  i—ffeld  (affirming  the 
decision  of  James,  V.O.))  that  this  agreement  was 
void,  and  that  two  of  the  directors  of  the  selling 
company,  who  had  been  allotted  shares  in  the 
purchasing  oompany  in  exchange  for  shares  in 
the  selling  company  and  had  acted  as  directors  of 
the  amalgamated  com{)any,  were  not  liable  to  be 
put  on  the  list  of  contributories  to  the  purchasing 
company.  In  re  Loivdon  aku  Nobtherk  Insu- 
rance CoBroBATiON.  Stacx  AND  Wobih's  Gask  682 
APP£AI— Administration  suit — Creditor  who  has 
not  appealed  ....     737 

See  Mercantile  liAw  Ajuendment  Act. 

Certificate  of  one  counsel         -         -     661 

See  Cebiifioatb  or  One  Counsel. 

Costs,  appeal  for— Costs  of  trustees 

See  Appeal  for  Coers.    2. 

Costs,  appeal  for— Motion  to  commit 

Sse  Appeal  pob  Costs.    1. 

Costs— Representative  case  - 

See  Lloyd's  Bonds. 

Order  in  Chambers 

See  Taxation  op  Costs.    2. 

Patent  Iaw  Amendment   Act — Older  of 

Master  of  the  BoUs  -         -     76i 

See  Eeoxstsb  or  Fbopbietobs  or 
Patents. 
AFPXAI  VOB  C08T8— 9fo(t(m  to  o(mmit,]  A 
motion  to  commit  a  Defendant  for  breach  of  an 
injunction  having  been  refused  without  costs, 
the  Defendant  appealed : — Held,  that  there  is  no 
rule  that  a  motion  to  commit,  if  refused,  must  be 
refosod  with  coats ;  and  that  an  appeal  as  to  costs 
in  such  a  case  wlU  not  be  entertained.  Hope  v. 
Cabnegie        -----     264 

8.  Practice  —  Costs   of   Truetees.!     An 

order  that  trustees  shall  pay  the  costs  oi  a  suit 
personally  forms  no  exception  to  the  general  rule 
that  no  appeal  will  be  allowed  for  costs.  Tatlob 
V.  Dowlen  -----  697 
APPOmnCEHT— Execution  of,  by  gift  of  lega- 
cies -----  687 
See  Appointment  bt  Gift  or  Lboacibs. 

APPonrrMEHT  et  om  ov  mqaotes— tf»» 

— General  Power^LegaoieS'^l  Viet,  c.  26,  «.  2?.] 
Where  a  testatrix  has  a  genanl  power  of  ap- 
pointment over  sums  of  money,  a  bequest  by  her 
of  pecuniary  legacies  held  to  operate  as  an  exe* 
cuticMi  of  the  power  under  1  Yict.  o.  26,  s.  27^ 
2  1 
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AFPOIHTiaDIT  BT  OIR  OF  IXOA«IlS--ct>fdd. 

Order  of  Stuart,  V.C.,  affirmed.  In  re  Wil- 
KsnoK  ---*--     KIT 

AnOBTIOBVlRT— Tmn  FOB  X2nB  AXD 
BSXAXHDXEMAH'— leoM  mtr  ati6iB  Fit  — 11 
Geo.  2,  e.  19,  t.  15—4  <£  5  Will  4,  e.  22.]  An 
equiUble  tenant  for  life  under  a  setUetnent  of 
fi^hold  leases  for  lives,  obtained  a  renewed  grant 
for  lives  to  himself.  At  his  death  the  property 
was  in  the  occupation  of  yearly  tenants,  under 
parol  demises  by  him : — Held  (reversing  the  de- 
cision of  Stuart,  V.C.),  that  (he  rents  were  not 
apportionable  either  under  statute  11  Geo.  2,  c.  19, 
or  4  &  5  Will.  4,  c.  22.    Mills  v.  Tbuhteb      820 

AFPBOFBIAnOK    07    PAnZHTS— Bankers' 
aooooni        ......     794 

See  Bijixns'  Aoootnrr. 

JIXBmATtOV— ISnlargement  6f  time  for  award 
— Lands  Clauses  Aet  -  -  954 
See  EKLAROEaiEUT  or  Time  roB  Award. 

ABSENT  07  eSJEDtTdBB—Banhrujaicy  Act,  1861, 
f.  I92r— Companies  Act,  18G2,  s,  75— Deed  0/ 
Arrangement  hv  Contributory  —  Amount  of  Debt 
—  Future  CaUe  —  A  contributory  of  a  com- 
pany in  course  of  winding  up  executed  a  deed 
of  azrangement  with  his  creditors,  and  entered 
the  oomrauy  as  creditors  only  for  a  call  of 
£5  per  share  which  had  been  made.  Ue  was 
liable  to  be  called  on  for  £35  per  share  more, 
and  calls  to  that  amount  were  afterwards  made. 
If  the  company  had  been  entered  as  creditors  for 
ibis  whole  amount,  the  dissenting  creditors  would 
have  been  the  majority  in  value.  The  debtor 
'fabsequenUy  alleged  a  set-off  against  the  calls, 
which  he  had  not  stated  on  the  application  for 
registration : — Held,  that  the  company  ought  to 
have  been  entered  as  creditors  for  the  estimated 
amount  of  the  future  calls,  as  well  as  the  call 
alieady  made,  being  the  amomii  pror eable  in 
bankraptcy  aooording  to  the  Companies  AcU  1S62, 
s.  75 ;  mat  the  deed,  therefore,  was  not  assented 
to  by  the  majority  required  by  the  Sankruptcy 
Act,  1861,  fl*  192 ;  and  was  not  binding  on  a  dis- 
sentient creditor.  Ex  parte  PicxEBiKa,  In  re 
PiQKiBiMa       •         -  ...       68 

S. Bankruiftcy  Act,  18C1,  «.  192--  JTona 

fides.']  An  oflScer  m  the  army,  who  was  under  an 
en^gement  with  a  judgment  creditor  to  pay  the 
debt  out  of  the  moneys  to  arise  from  the  sale  or  ex- 
change of  his  commission,  retired  on  half-pay,  and, 
on  l^ing  arrested  by  the  indgmcnt  creditor, 
executed  an  arrangement  deed,  assented  to  by  the 
requisite  majority  of  his  creditors,  by  which  he 
bound  himself  to  pay  them  a  composition  of  10s. 
in  the  pound.  .  At  this  time  he  had  money  in 
hand  a  little  more  than  sjiflicient  to  pay  the  com- 
position on  his  debts,  which  debts  amounted  to 
about  £8000,  and  his  half-pay  was,  at  least,  £150  a 
year.  No  meeting  of  creditors  was  held,  nor  was 
it  shewn  that  the  a&senting  creditors  had  investi- 
gated the  debtor's  affairs  :—Heldy  that  it  was  to 
be  inferred  that  the  ass^nfing  creditors  had  not 
exercised  a  dison^on.  with  a  view  to  their  own 
pecuniary  inter^ts,  as  to  whether  the  composition 
was  fair,  but  had  acted  from  some  motlYe  leading 
them  to  favour  the  debtor,  and  that  the  deed  was 
invalid  as  against  a  dissenting  oreditor.  Ex  parte 
■^BAOON.    in  re  Deacon       ...       87 


ABfllOHBBi  nr  BAXnUFTCT^-Ocmtraet  cms- 
pleted  by  aarignee — ^AUowunee  of  pav- 
ments  -         -         -         -    Itt 

See  Ck>irasAOT  oomplvtbd  bt  AanosiK 

Official  assignee  —  Title  before  appoint- 
ment -  -  -  -  Iff 
See  Equity  to  Settlkkest. 

— «—  Omission  to  choose  at  first  meeting  -  68 
See  Choioe  of  Abbioseeb. 

A88IOnCSHT— Preference  of  some  creditosB  628 
See  FBAtDULEirr  Convetakce. 

ATTOBHST-GSmBBAL — PuhUc  oonvenienoe  — 
Level  erosting  -  -  -  •  IM 
^  Level  Cbcmbiho. 

BAHEZS8 — Guarantee  for  OTerdrawn  acoonnt— 
Creditors' deed        -  .         .    898 

See  CsEDnoB  holoh^g  SBCunmr.  3. 

BAHKSBS*  AOOOUHT— FoZZotPtfi^  Trust  Fund- 
Appropriation  of  Payments — ScUeitor.']  A  soli- 
citor beine  entrusted  witii  £5000  beloDring  to  the 
Plaintiff,  his  client,  for  the  purpose  ot  investing 
it  on  mortgage,  paid  it  to  hie  general  aocoont  at 
his  bankers,  and  never  applied  it  to  the  pnrfme 
intended.  Befove  his  death,  which  h^pened 
about  ^ghteen  months  afterwards,  the  solicitor 
drew  out  various  emus  ocoeeding  the  sum  of 
£5000,  together  wiUi  the  balance  previonaly 
standing  to  his  credit,  and  also  paid  in  consider- 
able sums,  so  that  the  balance  at  the  time  of  his 
death  standing  to  his  credit  vras  £2700.  The 
Plaintiff  filed  a  bill  against  his  administntor 
claiming  the  balance  at  the  bankers  as  irvai 
mouey,  and  moved  for  an  injunction  to  restniia 
the  administrator  and  the  bankers  from  dealin<r 
with  the  fund : — Held  (reversing  the  decision  of 
James,  V.O),  that  the  sums  dru^vn  ont  by  the 
solicitor  must  be  appropriated  to  the  sums  paid  to 
his  credit  in  the  rader  in  which  they  had  bi^en 
paid  in,  and  the  injunction  was  refuaeiL—'Peatull 
T.  Defell  (4  D.  M.  &  G.  372)  considered.  Bbow 
r.  Adams         -         -         -         -        -    764 

BABBBB8*  BOOIB--ProdQetioii  in  winding-ap 
See  PBoDucrxDsr  of  DocnDimiTt.      [iSl 

BAHXBtrmr  —  shareholder  —  Discharge  bcfire 
winding-up  -  -  -         -    274 

See  Banebuft  Shabeholdeb. 

BABKBUPT  SKKBJOlOLDZk^Campawff^Cm^' 
trUbuJborf'^Distkarqe  h&fore  Windin^^ip^Liabi- 
Hty  far  futu/M  OalU  —  Bemkrupity  Aet,  1^1. 
«.  I5i^0on^anies  Ad^  J&dlSL,  sb.  15, 77.]  Asharo- 
holder  in  a  compeny  became  hankrnpt,  ftod 
obtained  his  discharge.  Afterwards  the  oompaoy 
was  wovod  np  voluntarily.  The  assignees  lepn- 
diiited  the  shares  and  they  remained  in  the  name 
of  the  bankrupt  At  Uie  time  of  the  bankruptcy 
no  calls  were  due,  end  no  future  calls  menftvrf^ 
in  the  bankruptcy,  nor  was  there  anything  to 
shew  that  they  were  capable  of  valuation  at  the 
date  of  the  bankruptcy  :—HeU  (affirming  fre 
decree  of  the  Master  of  the  Rolls),  that  the  bank- 
rupt remained  liable  to  the  fetare  calls  and  mi^ 
be  put  on  the  list  of  eontributorieaL— JfflWw'# 
Patent  Anchor  Cmpar^  v.  Morton  (LiwBq^S 
Q.B.  306)  commented  on.  Zn  fv  Gbkerai*  Bbtatfs 
Gqmpant.    Hastie'sCasb   -         -        -    874 
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BAHKBVFT  TBTFBTEB  —  Appoirdment  of  New 
TnuUe  —  Trustee  Ad,  185D  ^  JfanJbtipfey  Adi, 
1849.}  A  new  tnutee  appoiiited  in  the  pla^  of  a 
trustee  who  had  become  bankrapt»  had  nerer 
6iinendeied«  and  had  not  been  heard  of  for  aeyeral 
years.  In  re  IUkshaw's  Tbustb  -  -  788 
BAHKBUFTCY  —  Act  of— Unstamped  and  un- 

regieteied  fireditoni' deed  -         -      47 

See  Unstamped  Cbeditobs'  Dkkd. 
Appeal  from  Begiatrar  -         -         -     38d 

See  Bankbuptcy  Appeal. 
— —  Choice  of  assignees— Omiteion  to  cfioose  et 

first  meeting  -         -         -       68 

4Sp0  GHoioa  OF  AasmiaK  . 
^-k— First   meeting  of  credtton  —  Omission  to 

choose  assignees     '-  -  -       68 

See  Choiqe  of  Assignees. 
Jurisdiction — Administration  of  isoste  of 

creditors' deed         -  -         -     866 

See  Tbusts  of  Cbeditobs*  Deed. 
Leave  to  issue  exeoutiou     .    -         -     690 

See  Execution,— Leave  to  issue. 
—^  Marshalling  seeorities—Pledge  of  biUs  of 

kidine  by  coiudgneea         -         -»     168 

See  M ABSHAT.T.INft.      1. 

—  Proof—Breach  of  trust-         -         -     280 

See  Impbopbb  ImvestmeHt. 

Proof— Execution  against  property  of  part- 
ners members  of  another  firm  *-  126 
See  Obeditob  holdino  8eoubitt.    2. 

Proof— Future  calls      -         -         -       68 

See  Assent  of  Cbeditobs.   1. 

Proof— Holder  of  forfeited  shares     ,  -     639 

See  FoBFEiTUBE  of  Shabes. 

—  Proof  of  debt  by  declaration— Appeal— Debt 

not  formally  proved  -         -      68 

See  Choice  of  Assignees. 
— —  Proof — Security  on  property  of  bankrupt 

and  a  third  person  -         -         -       40 

See  Cbbditob  holding  Becubitt.    1. 
;  Secured  creditoi^-^uarftntee— Dividend  for 

full  amount  -         •         -         -     808 

See  Cbeditob  holding  Sbcubitt«  8. 
BAHXE1FFT0T  AJEVKBL^-AppMl  firm  an  Order 
of  the  Begietrar-^PraeUee.']  No  appeal  can  be 
brought  to  the  Court  of  Appeal  in  Banluruptcy 
&om  an  order  of  a  Begistrar  unless  the  Registrar 
made  the  order  when  sitting  as  denuty  for  the 
Commissioner.  All  other  orders  of  tne  Registrar 
must  be  reviewed  by  the  CoamisBioner,  4)r,  if  the 
matter  has  been  transferred  into  the  County 
Court,  by  the  Judge  of  the  County  Court.— jE7j; 
parte  Moss  TLaw  Kep.  8  Ch.  29),  and  Ez  parte 
BarwsU  (Law  Rep.  4  Ch.  68X  ebeerved  upon.  Ex 
parte  Babnbtt.  In  re  Tatlob.  (2.)  -  862 
Creditor  whose  debt  has  not  been  formally 

proved         -         -         -  .       68 

See  Choiob  of  Assignees. 
BSRSFIT  BUmnKO  80CIETT       -         -     207 

See  Building  Society. 
BILL  OF  LADIHG— Pledge  by  consignee  of  careo 

See  Mabshalumo.    1.  [168 

BILLS  OF  SXCHABGS-Seouxities  for      -     428 

See  SacuBcnss  fob  Bills  of  Exohanoe. 
B09A  Fn>E8— Assent  to  creditors' deed    -       87 

See  AflSKMT  of  Cbeditobs.    2. 


BOiBBOWIVO   F0WZB8  —  Loan   on  deposit  of 

See  Tbai^sfeb  of  Shabes.    2. 

BBEACE  OF  TRI78T— Covenant— Specialty  debt 
See  I^PBCLMUTT  Ak3t.  (448 

—  Improper  investment— Proof  in  b&nkropttsy 
See  iMPBOfBB  iNTEffniEirr.  [2w> 

BBXAZIH0  TIP  SnUEETS  TO  LAY  0AS-PIPE8— 

Nuisance — Injunction — Ainendment  at  Hearing,'] 
The  disturbance  of  the  pavement  of  a  town  by  an 
unincorporated  gas  company,  without  lawful  au- 
thority, for  the  purpose  of  laying  down  gas-pipes, 
is  not  a  nuisance  so  serious  and  important  that  a 
Court  of  Equity  will  interfere  by  injunction  to 
prevent  it. — A  ttomey-General  v.  Slyaffield  Gas  Con- 
sumers  CkmjfKmf  (8  V*  Ikf.  ft  Gk  SOft)  UJknud.^ 
The  decision  of  Malins,  V.C.,  revetted.-— The  views 
of  the  governing  body  of  a  town,  and  the  motives 
of  the  persons  instituting  a  snit^^re  mot-imm^^ 
I  terial  where  the  complaint  is  of  a  public  injury, — 
I  An  infonnfttiooL  and  oiU  was  filea  against  a  gas 
I  company,  stating,  as  the  fact  was,  that  they  had 
,  been  formed  f6r  the  purpose  of  lighting  the  streelB 
.  and  private  houses  of  a  town,  and  that  they  had 
I  made  a  contract  with  the  Commissioners  of  the 
town  to  light  the  streets,  and  praying  for  an  in- 
junction to  restrain  them  from  breaUng  up  the 
pavements.     After  the  suit  Was  at  issue,  but 
before  the  hearing,  the  contract  was  rescinded, 
but  the  Defendants  stOl  claimed  to  go  on  laying 
their  pipes  for  the  purpose  of  supplying  private 
houses : — Held^  that  it  was  consistent  with  the 
practice  of  the  Court  to  give  leave  at  the  hearing 
to  introduce  by  amendment  a  statement  of  the 
rescinding  of  tne  contract.    ATTOBmsT-GEHEBAL 
V,  Cambbidoe  CoNSCMEas  Gas  Company    -      71 

BimJUKO  OQBTBACT— Completion  by  aaugnee 
in  bankruptcy        -         -         -     242 
See  CoNXBACT  covpleted  by  Assignee. 
j  BUILDINO  WCEBTT—Permanent  BenefflL  Building 
\  Society-^Mortgage — Power  of  Sale — iHseount  on 
!  future  Instalments.']   A  member  of  a  benefit  build- 
'  ing  society  obtained  an  advance  on  his  shares  on 
!  executing  a  mor^:age  in  the  £6nn  presoribed  by 
I  the  rules,  by  which  he  covenanted  to  r^y  the 
I  advance  with  interest  by  monthly  subsoiiptions 
:  calculated  to  extend  over  a  certain  number  of 
I  months.   The  mortgage  contained  a  power  of  sale 
;  in  the  event  of  the  subscription:!  falling  into  azrear 
;  for  three  months,  and  the  purchase-money  was  to 
'  be  applied  in  satisfootion  of  all  moneys  then  due 
I  or  thereafter  to  become  due  from  the  mortgagor 
in  respect  of  subscriptioDS,  lines,  insurance,  or 
otherwise,  under  the  mortgage  deed,  and  the  snr- 
;  plus  to  be  paid  to  the  mort^gor.    The  mortgagor 
paid  a  few  of  the  subscriptions,  and  then  fell  into 
'  arrear,  and  the  mortgaged  premises  were  sold  by 
,  the  directors:— ^HeU  (reversing  the  decision  of 
t  Cfiffardy  V.C.),  that  the  mortgagor  was  not  en- 
titled to  any  rebate  or  discount  ujjon  the  amount 
of  subscriptions  not  due  at  the  time  of  the  sale, 
i  although  the  rules  prescribed  that  such  an  allow- 
I  ance  should  be  made  in  case  of  a  mortgagor  re- 
I  deeming  his  mortgage  before  the  expiration  of  the 
I  full  period  of  payment. — In  such  a  case  there  is 
I  no  difference  oetween  a  permanent  society  and 
,  one  intended  to  be  wound  up  after  a  definite 
,  period.    Mattkbson  v,  Eldebfield  -     207 
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BT-I.AWOFOO][FAinr--.Notice     -  -     262 

Bee  Traithfeb  of  Sha]ub8.    2. 

CALLS — Provable  in  bankruptcy — Future  calls 
See  Assent  of  Cbeditors.    1.  [58 

CA8X8  —  AUorney-General  v.  Sheffield  Chu   Con- 
sumers Company  (3  D.  M.  &  6. 304)  fol- 
lowed-        -  -  -  -       71 
See  Bbbaxing  up  Stbeexs  to  lay  Gas 
Pipes. 

Bamettt  Ex  parte  (Law  Kep.  4  Cb.  68)  ob- 
served upon  -  -  -  -  862 
See  Bamkbuptct  Appeal. 

BariUU  v.  PickersgiU  (4  East,  577,  n.)  com- 
mented on  -  -  -  -  648 
See  Aqent  appointed  bt  Pabol. 

Boyosy  In  re  (12  W.  B.  359)  considered    782 

See  Pebson  of  Unsound  Mind.    2, 

Chad  V.  Douglas  (Kay,  560)  considered    218 

See  Covenant  BCNKizra  with  the  Land. 

DuUon  v.  Mornson  (17  Ves.  193)  distin- 
guished -  -  -  -  126 
See  Gbeditob  HOLDiNa  SECUBrrr.    2. 

Higginson  v.  Blockley  (1  Jur.  (N.S.)  1104) 

disapproved  of         -  -  -     678 

See  Intebbogatobies  by  Defendant. 

Ems  V.  CroU  (2  Ph.  60),  observations  on    654 

See  Covenant  in  Restbaint  op  Tbade. 

Jeffreys  v.  Machu  (29   Beav.  844)  distin- 
guished       ....     190 
See  Pbesuuftion  of  Gbant  op  Bevxb- 
sion. 

Joyce  V.  De  MoleyM  (2  J.  &  Lat.  374)  fol- 
lowed -  -  -  -  148 
See  Deposit  of  Deeds. 

Mannas  Caee  (Law  Rep.  3  Ch.  459,  n.)  ex- 
plained .  »  -  .  81 
See  Infant  Tbanuvbee. 

Martin's  Patent  Anchor  Company  v.  Morton 

rLaw  Rep.  8  Q.  B.  306)  commented  on 
See  Bankbupt  Shabbholdeb.  [274 

— —  MetropolUan  CounUes  Sodety  v.  Brwsn  (26 
Beav.  454)  distinguished    -  -     680 

iSe0  Fixtubis. 

Ifow.  Ex  parte  (Law  Rep.  8  Ch.  29)  observed 

upon  -----     862 
•     See  Bankbuitcy  Appeal. 

Tennell  v,  DeffeU  (4  D.  M.  it  G.  372)  con- 
sidered .  -  -  .  784 
See  Banxxbs'  Account. 

Tentelou^s  Case  (Law  Rep.  4  Ck  178)  dis- 

ting^uished    -  -  -  -     682 

See  Allotment  of  8habes.    2. 

Pomford  v.  WaUon  (Law  Rep.  3  0.  P.  167) 

followed        -         -         -         -       47 
See  Unstamped  Cbeditobs*  Deed. 

Waring,  Ex  parte  (19  Ves.  345}  distinguished 

[428 
See  Seoubitibb  pok  Biliu  op  Exchange. 

White  V.  Barker  (5  De  G.  &  Sm.  746 ;  17  Jur. 

174)foUowed  -         -  -     886 

See  Pabtnebship  Acxx>unt8. 

WhiU  V.  Lady  Lincoln  (8  Ves.  363)  dis-  ! 

tinguished    -  -  -  -       48 ' 

^ec  Soucitob's  Accounts.  ' 


GEEHFIGATE  —  Appeal  •—  Certificate  of  one 
counsel         -         -         -         -    161 
See  Cebxiticatb  of  One  Coossel. 
GEBTDnCATE  OF  OHE  C0UH8EL— ^pjwaZ  Peti- 
tion.']   Leave  will  not  be  gmnted  to  present  t 
Petition  of  appeal  with  the  certificate  of  onlj  one 
counsel,  merely  on  the  gronnd  that  one  ooonad 
only  appeared  for  the  Appellants  in  the  Goart  be- 
low.   In  re  Robebtb'  Tbust  -         -         -    Kl 
GHAXBEBSyPSACTIOE  DT— Application  to  review 
taxation        -         >         -         -    872 
See  Taxation  of  Costs.    1. 
GHABGEOHEdUITAHLEDEBT—Gamishee     91 

See  Judqmemt  Cbsdrob. 
OHAEITY— College  at  University   -         -    7» 
See  College. 

Scientific  sodeties,  (j^ift  to       -         -    M0 

See  Maeshaluno.     2. 
CEOICX  OF  AaBlQlSnSEI^--Bankritptey--<)mi«mn 
to  choose   Creditors'  Assignee  at  First  Meeting- 
Appeal  by  Creditor  iehose  Proof  ws  not  fomuJSti 
complete  at  Dale  of  Meeting^Proef  of  Debt  hf 
Dedaration^Sufficieney  of  StaJtemeni  of  AcamL] 
Where  the  first  meeting  of  creditors  oas  paeed 
without  the  choice  of  a  creditors'  assignee.  By  rea- 
son of  the  majority  refusing  to  nomioate  anj  one 
for  election,  the  Court  hos  power  to  appoint  a  fresh 
meeting  to  continue  the  proceedings  for  the  elec- 
tion of  an  assignee. — A  creditor  whose  debt  was 
not  objected  to  at    the   meeting  for  clioioe  of 
assignees,   although  not   formally,  proved,  may 
appeal  fiom  a  decision  come  to  at  the  meeting, 
provided  his  debt  be  proved  before  the  hearing 
of  the  app^l. — If  a  creditor  who  proves  his  debt 
by  declaration  under  tbo  144th  section  of  the 
Bankruptcy  Act,  1861,  files  a  statement  of  account 
which  IS  not  *'  full,  true,  and  complete,"  his  proof 
ought  to  be  rejected.    Ex  parte  Babnett.    h  n 
Taylob-  -  -  -  -         -      68 

COLLEGE— C7mrt7^—  IfVH—  Comtruetum—Edf!' 
cation— Long  Usage — Statutes  of  University  Cw»- 
mimoners.']  A  testator,  in  1641,  gave  Is^ds  to 
Sidney  Sussex  College^  Cambridge,  and  Trinity 
CoUege,  Oxford^  for  the  only  use,  edueatioQ  in 
pietv  and  learning,  of  ten  descendants  of  the 
brothers  and  sisters  of  the  testator  and  of  bis  two 
wives,  and  in  de&ult  of  such  to  their  poorkindied. 
—The  two  Colleges  accepted  the  gift,  and  each  had 
always  required  that  those  peiBons  who  claimed 
the  benefit  thereof  should  beoome  members  of  the 
College,  and  be'  educated  there^  and  when  there 
were  no  6u<di  claimants,  each  College  had  appro- 
priated a  mcnety  of  the  rents  to  their  own  par- 
poses : — B[eldf  upon  the  construction  of  the  will, 
that  any  descendants  claiming  the  benefit  of  the 
gift  must  become  members  of  one  of  the  Colleges, 
and  be  educated  there,  and  that,  subject  to  that 
trust,  the  Colleges  were  entitled  to  the  lands  in 
equal  moieties :— ifeW,  also,  that  if  the  constmc- 
tion  of  the  will  had  been  doubtful,  the  contempo- 
raneous usage  might  be  referred  to,  and  that  the 
Court  would  not  assume  a  long  series  of  breaches 
of  trust  to  have  been  committed.— The  UmversitT 
Commissioners,  in  1860,  made  a  statute  as  to 
Sidney  Sustex  College  that,  subject  to  the  \cm 
rights  of  any  persons  beneficially  interested  under 
the  will,  the  emoluments  derived  from  the  lands 
should  be  carried  to  the  general  funds  of  the 
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<SO£U0S — eoniinutd, 

•College: — Edd^  that  Sidney  Sussex  College  took 
one  moiety  of  the  rents  and  profits  freed  from  the 
charge  of  educating  any  descendants  under  the 
-will,  and  that  a  soheme  must  be  prepared  as  to 
the  moiety  taken  by  Tnnity  CkiUege. — Decree  of 
the  Master  of  the  Bolls  varied.  Attobkkt- 
•Obnebal  V,  SmNST  SusssaL  College  -     728 

CGKPAJn — Aoceptance  of  shares — Notice  of 

allotment     -  >  .     882t385,n. 

See  AccsFTASCE  of  Shabeb.    2,  3. 

Allotment  of  shares— Conditional  allotment 

[178, 6S8 

See  Allotmeht  of  Sqabbs.    1,  2. 
Amalgamation — Ultra  vires     -         117,  SOS 

See  AMALaAMAxiox  of  Compakieb.    1, 2. 


•  Bankrupt  contributory — Set»oflf 
See  Set-off  ik  Windimg-l-p. 


-     174 


-     274 


Bankrupt  shareholder  - 

See  Bahkbuft  Soabeholder. 
Forfeited  shares-— Past  holder  -  -     206 

See  Fobfeited  Shabes. 
. — >^  Infant  shareholder        -  -  -       SI 

See  Infant  Tbaksfebee. 
Loan  on  deposit  of  shares         -  -     252 

See  Traksfeb  of  iShares.    2. 
Misconduct  of  directors  376,  475,  701 

See  Misconduct  of  Dibectobs.    1 — 3. 
Misrepresentation  in  prospectus  -     407 

See  MlSBEPBEfiENTATlOX  IN  PbOSPECTUS. 

Proof  for  calls  on  forfeited  shares        -     630 

See  FoBFErruBE  of  Hhabes. 
Qualified  aoceptance  of  shaves — Building  con- 
tract -----     184 
See  Acceftakce  of  Sbares.    1. 

Shareholder  in  another  company        -     252 

See  Tbansfeb  of  Ssabes.    2. 

-♦ Shares— Stock  Exchange        -     3,  200,  441 

See  Custom  of  Stock  Exchange.    1—8. 

Shares — ^Transfer         -  -  -       20 

See  Tkansfeb  of  Shabe:*.    1. 

' Subscriber  of  memorandum — Paid-up  shares 

See  Subsgbibeb  of  Memobakdum.     [772 

Transfer  of  shares — Laches     -  760,  n. 

See  Lagbes  of  Compant, 

Transfer  of  shares— Laches     -  -     768 

See  Laches  of  Contbibctobt. 
COHFENSATIOK  VmHEBL  LAHDS  0IAXT8ES  ACT 
— Beference — Enlargement  of  time  554 
See  Enlabqement  of  Tuie  fob  Awabd. 
<;0UPtJL80BT  FOWSBS  —  Railway  Company  — 
Lands  Clauses  Act — Purposes  of  Special  Act — On- 
deriaJiing,']  A  railway  company  obtained  an  Act 
of  Parliament  in  1864  for  extending  their  opera- 
tions, containing  compulsory  powers  to  take  addi- 
tional lands  in  connection  with  their  undertaking. 
The  PlaintiflTs  land  was  included  in  the  deposited 
plans  referred  to  in  the  Act.  It  was  provided  by 
the  Act  that  a  street  called  Albert  Street  should 
not  be  stopped  up  by  the  company  without  the 
consent  of  the  vestry  of  the  parish  of  Islington. 
In  1865,  the  company,  having  been  unable  to  ob- 
tain the  consent  of  the  Islington  Vesiry  to  the 
stopping  up  of  Albert  Street^  obtained  another  Act 
for  the  improvement  of  their  Bighbury  Station, 
and  for  other  purposes,  by  which  it  was  recited 


I  OOVFTJLSOBT  P0WZB8 — continued, 

;  that  it  was  expedient  that  the  company  should  be 
I  empowered  to  stop  up  Albert  Street,  and  also  to 
acquire,  by  compulsion  or  otherwise,  additional 
I  lands  in  connection  with  their  undertaking,  and 
I  the  company  was  empowered  to  take  the  lands 
j  included  in  the  deposited  plans ;  and  it  was  also 
enacted  that  they  might  stop  up  Albert  Stred  pro- 
vided that  they  made  another  street  in  a  pre- 
scribed direction.    None  of  the  Plaintiffs  land 
was  included  in  the  plans  referred  to  in  this  Act. 
— The   company,  before  the  expiration  of  the 
i  compulsory  powers  of  the  Act  of  1864,  gave  no- 
<  tice  to  the  Plaintiff  to  take  some  of  his  land 
j  included  in  the  plans  referred  to  in  that  Act ; 
i  although    it  was  admitted  that  the  land  was 
I  wanted  to  form  the  new  street  under  the  provi- 
sions of  the  Act  of  1865.    The  Plaintiff  filed  his 
I  bill  for  an  injunction : — Hdd  (affirming  the  de- 
I  cision  of  James,  Y.C),  that  the  Plaintiff  was 
'  entitled  to  an  injunction,  the  stopping  up   of 
I  Alberi  Street  not  being  one  of  the  purposes  of  the 
I  Act  of  1864. — The  Court  will  not  construe  the 
\  compulsory  powers  of  a  railway  company  so  as  to 
extend  them  beyond  the  express  words  or  abso- 
lutely necessary  implication  of  the  Act ;  it  being 
the  duty  of  the  company  to  take  .core  that  the 
I  public  underbtandi  before  the  Act  is  passed,  the 
!  extent  of  the  compulsory  powers  whion  they  re- 
quire.— Where  a  railway  company  has  given  notice 
to  take  land  for  some  object  which  is  dearly 
'  within  their  compulsory  powers,  the  Court  will 
not  interfere  to   restrain  them  merely  on  the 
ground  that  they  might  obtain  the  same  object  in 
!  some  other  way  without  taking  tho  land.    Lamb 
V.  NoBTH  London  Railway  Company       -     522 
COHSinOH  Oir  bale  —  Misleading   statement 
'  See  Settled  Estates  Act.  [230 

OOHSinOHAL  ACCEPTAKGE— Shares— Building 
contract        «  -  -  -     184 

I  See  AccEFTANCE  OF  Shabes.    1. 

i  OONDinOHAL  ALLOTXSHT— Kepudiation    178, 
I  See  AhuyrMKST  of  Shabes.    1,  2.     [532 

COHDinOHAL  ATJTE0SIT7— Directors— Bills  of 
exchange      -..---     400 
i  See  Negotiable  Sbccbities. 

C0H7LI0T  Oir  LAWS— Indian  Begistration  Acts 
See  Indian  Kbqibtbation  Acts.       [741 
iCOHIXS  .--.-*    502 

I  See  "  Wabren  of  Conies." 

COHHEHT— Settled  Estates  Act— Contingent  re- 
mainderman -  .  •  280 
See  Settled  Estates  Act. 

COHSiaHXES— Pledge  of  bills  of  lading  by  108 
See  Mabshallino.     1. 

OOHBOLIBATED  0SDZB8->xL.  r.  25  -     818 

I  See  Taxation  of  Costs.    2. 

OOHTZHUING  DAMA0E8— TTinciMi^-M/^— Ddoy— 
Measure  of  Damages— Profits— Companies  Aet^ 
1862,  s.  158—25^  Mule  of  the  General  Order  of 
11  Nov,  1862.1  A  ship-building  company  agreed 
to  repair  a  ship  within  a  certain  time.  Before  the 
repairs  were  executed  an  order  was  made  for 

I  winding-up  the  company.  After  some  time  an 
order  was  obtained  m  the  winding-up,  with  the 

'  assent  of  the  shipowners,  that  the  official  liqjui- 
dator  should  be  at  liberty  to  complete  the  repairs, 
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which  he  did,  and  the  ship  waa^  long  after  the 
time  agreed  upon,  deliTered  to  the  owners  and 
sent  on  a  voyage: — JSM,  that  the  shipowners 
were  entitled,  under  sect.  158  of  the  QnnpanieM 
Act,  1862,  to  recover  damages  fropa  the  company 
for  the  delay  In  executing  the  repairs,  and  that 
these  damages  continued  to  run  after  the  winding- 
up,  notwithstanding  the  25th  rule  of  the  Oeneral  | 
Order  of  11  Nov.,  1862  :— But,  held,  tljat,  under 
tiie  circumstances,  the  shipowners  could  not  re- ' 
oover  damages  for  an  Injuiy  to  the  ship  alleged 
to  have  been  done  whilst  she  was  in  the  popses- 
tion  of  the  company. -— Order  of  Wood,  V.C., 
aflBrmed. — Order  of  Oiffard,  V.O.,  varied.  In  re 
Trent  axd  Uumbsb  GouPAirr.  Ex  parte  Oax- 
BBIAN  Stbau  Packet  CoMPAjnr  *  -  112 
OQRT&AflT— Agent  appointed  by  parol      -     M8 

Sae  AonT  4ErofifnsD3T  Fabol. 
OOHTSACn?  OOXFIiBIID  BT  AflBlOHXK— J^ouV- 
table  Amgnment^MoneffS  due  under  a  Building 
Contract.}   A  buUder  assigned  to  T.  £200  of  what 
should  be  ooming  to  him  under  a  building  con- 
tract with  A,    The  contract  prorided  that  the 
builduig  shotdd  be  finished  by  a  certain  day,  and 
if  not,  that  A.  might  employ  another  bidlder  to 
oompleto  it.    When  the  assignment  was  made  I 
the  time  for  completion  had  expired.   Boon  after- 1 
wards  the  bidldcyr   executed  a  creditors'  deed. 
The  trustee  of  this  deed  completed  the  btdlding  | 
with  his  own  money  and  was  repaid  by  A,    Al-  • 
lowing  this  repayment  as   proper,  nothing  re-  j 
main^  due  on  the  contract.    T,  then  filed  his 
bill  to  enforce  payment  of  the  £200 :  —  Held  I 
(affirming  the  decision  of  Matins,  V.O),  that  the 
payments  by  A,  to  the  trustee  were  proper,  and  ' 
that  the  bill  ought  to  be  diendssed  with  costs.  I 
Tooth  «.  HiXLETT     .         -         -         -     242 . 

CfOVTBIBTJTOBY — ^Acceptance  of  shares — ^Notice  j 

of  allotment  -  -  -   322,  826,  n. 

See  Acceptance  of  Shabes.    2, 3.  | 

«—  Allotment  of  shares^Conditional  allotment  I 

[178,682 

See  Allctuent  of  Shabes.    1,  2. 
Amalgamated  company — Director     - 

See  Amaluamatiok  or  GoaiFAinxd. 
Bankrupt— Set-off— Mutual  credit    - 

See  Sjst-off  in  WmDiSQ-up. 
—*-- "Bankrupt  shareholder  - 

See  BAKKBrPT  Shabeholdeb. 
— -  Company    shareholder    in    another 

pany  -  -  -  -  - 

See  Tbanbfeb  of  Shabes.    2. 
Creditors'  deed— LiabiUty  to  future  oaUs — 

Proof.  -  -  ^  -       58 

See  AssEMT  of  Cbeditobs.    1. 
Forfeited  share^-^Past  holder  -     266 

iS^60  Forfeited  Shabw. 

—  Infant  shareholder 

See  IKPAKT  TRAKSnEBEE. 

—  Laches  of  company      -         -  789,  n. 

See  Laches  of  Company. 
•^—  Laches  of  contributory  -  -     768 

See  Laches  of  Contbibutobt. 
-^—  Misrepresentation  in  prospectus        -     497 

See  Misb£pbes£Ntati02(  in  Pbospectus. 
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OORTBIBnTOBT— ooti^tniied. 
*-*-  Qualified   acceptance  of  shaiea— Building 
contract        .  -  *  -      184 

See  ACCEFTANCB  OF  SOABES.     1. 

Bepudiation  of  sharea^Yoid  amalgamation 

[608 

See  AUALGAMATIOK  OF  CoMPAHIBS.     2. 

Sale  of  shares— iStoc&  JSxohange  8,  MD,  441 

See  Custom  of  Stock  Exchange.    1 — 3« 
*'—  Subscriber  of  memorandum — ^Paid-up  ahaxea 

See  SUBSGBIBSB  OF  MBMOBAWPnU.       [772 

•—  Transfer  of  shares— Laches    -         -     788 
See  Laches  of  Cohtbibutobt. 

— *  Transfer  of  shares-^Lachea  of  «mipany 

See  Laches  of  Compaht.  [769,  s. 

Transferee  dead  without  representatite  768 

See  Laches  of  Oomtbxbiitobt. 

0CM>WHEB8HXP  OF  BXAI  BBTATS— /nvesfoiai^ 

of  Profits  in  Land — Partnenhip — lUal  or  Per- 
sonal Estate.']  Co-owners  of  lands,  partly  custo- 
mary freehold  and  partly  leasehold,  worked  a 
quarry  on  part  of  them,  and  let  the  rest  to  agri- 
oultnnd  tenants.  Fart  of  the  undivided  prafita 
were  from  time  to  time  laid  out  in  pmefaasM  of 
other  lands  for  purpoaas  of  the  quany,  the  lands 
so  pnrohased  being,  in  moat  oases,  oonveyed  to 
trustees  on  trust  for  the  persons  expressly  by 
name  who  were  interested  in  the  undinded  prafits^ 
constituting  the  purchase-moneys,  their  heixs  and 
assigns,  and  being  in  other  cases  oonfeysd  fa^ 
tm^ees  without  any  express  declaration  of  trust 
One  of  the  co-owneiB  (a  woman)  mamed,  and  on 
her  marnasa  a  settlement  of  her  shares  and  in- 
terest in  the  lands  and  quarry,  plant  and  ma> 
chinery,  was  execoted,  by  whirh  her  shares  and 
interest  in  the  customary  freeholds  ware  treated 
as  real  estate,  and  her  shares  and  interest  in  the 
entire  property,  both  real  and  personal,  were 
settled  on  herself  for  life  for  her  separate  use 
without  power  of  anticipation,  with  remainder  to- 
her  husband  for  life,  with  remainder,  in  de&ult 
of  issue,  in  trust  for  her,  her  heirs,  executors, 
administmtors,  and  assigns.  Further  purchases 
of  cuatomaay  freehold  lamd  were,  after  her  mar- 
riage, made  from  time-  to  time  out  of  the  undi- 
Ti&d  profits  of  the  quarry,  the  land  so  purchssed 
being  oonveyed  to  trustees,  but  without  anjtmilB 
b^g  declared,  except  in  one  instance,  that  of  a 
purchase  made  in  1849,  in  wliich  case  trusts  were 
expressed  on  the  instrument  of  conveyance,  and 
were  for  the  benefit  of  the  co-owners,  by  name, 
in  undivided  shares,  their  heirs  and  assigns.  In 
the  books  of  account  kept  by  the  manager  of  the 
business  these  purchases  were  treated  as  if  they 
had  been  purchases  of  stook  in  trade.  These 
accounts  were  from  time  to  time  submitted  to  the 
parties)  interested,  and,  in  particular,  to  the  hus- 
band of  the  married  woman.  She  having  died 
without  issue  :—Seld  faffirming  the  decision  of 
the  Master  of  the  Bolls),  that  ner  share  in  the 
purchases  of  land  so  made  after  her  marriage  de- 
volved as  real  estate,  and  not  as  personalty,  and 
having  been  made  with  savings  of  income,  were 
not  comprised  in  the  settlement,  but  passed  at 
once  on  her  death  to  the  Plaintiflf.  her  heir-at-law 
and  customary  heir.  Stewabd  v.  Blakbwat  608 
COSTfl^Appeal  for— Costs  of  trustees  -  68t 
See  Appeal  fob  Costs.    2. 
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COSTS  —continued, 

—  Appeal  for — ^Motion  to  commit  -     964 

See  Appeal  fob  Oosts.    1. 
Appeal — Bepresentative  case  -  -     748 

See  Llotd*8  Bofdb. 
Mortgagor  and  mortgagee — Just  olloTrances 

See  Jwr  ALLOWAifoes.  [804 
^lotions— Whether  costs  in  canse      -     872 

See  Taxation  op  Costs.    1 . 
Official  liquidator         -  -  -     822 

See  Acceptance  or  SeAitES.    2. 
Transfer  of  cause  -         -         -     415 

See  Transfkb  of  Cause. 
COSTS  IH  lUlTACY — Pradice  —  Lunatic  Mori- 
goffee — Reconveyance — Trwtee  Act — Vesting  Order 
— Cotti  of  Mortgagor.']  Where  the  committee  of  a 
lunatic  mortgagee  presents  a  Petition  under  the 
Trustee  Act  for  a  leoooTegrance  of  the  moitga^ed 
estate  to  the  mortgagor,  the  mortgagor  is  not  en- 
titled to  his  costs  out  of  the  lunatic  s  estate,  even 
though  served  with  the  Petition.    In  re  Pkilups 


C08IS  OF  sun  WHICH  IS  STAYSI^— Proch'otf— 
AdnUfUtAratian  Suit — Coats  of  Plaintiff  tohoMe  Smt 
is  stayed,']    W.  filed  a  creditors'  bill  to  administer 
O.'s  estate.     An  administratian   decree  having 
shortlj  afterwards  been  made  in  a  second  suit,  an 
order  was  made  staying  proceedings  in  the  first 
suit,  and  directing  W.'s  costs  to  be  taxed,  and  to 
be  paid  by  the  executrix  out  of  tlie  assets.    An 
order  on  further  coosideiation  was  made  in  the 
second  suit,  orderhig  payment,  first,  of  the  costs 
of  the  executrix,  and  then  of  the  Plaintiff;  but 
not  prOYiding  for  W,*8  costs.     W.  then  applied  by 
summons  for  an  order  for  payment  of  his  costs  of 
the  first  suit.    He  was  <ifiered  an  order  for  pay- 
ment of  them  pari  pcum  with  the  costs  of  the 
Plaintiff,  but  declined  it.    Upon  which  his  appli-  | 
cation  was  refused.     W,  then  appealed: — Eeid,  i 
that  the  order  for  payment  of  W,*8  costs  by  the  I 
executrix  out  of  the  assets  did  not  give  them  I 
priority  over  the  oosts  of  the  second  suit ;  and  I 
tliat  as  W,  had  refused  to  accept  an  order  giving  I 
him  all  he  was  entitled  to,  his  appeal  must  be  ■ 
dismissed.    In  re  Clabk«    Cumbebland  v,  Clabk 

[412 

•COOHSEIr— Certificate  of— Appeal  -  -  661 
See  Cebtifioate  of  One  Cotnsel. 

COtnSfTT  COTTET — Jurisdiction  of  County  Court — 
Bankruptcy — Amount  of  debts  >  048 
See  County  Cocbt  Jtjiusdiction. 

COTTHTT  COUBT  BANXEUFTCT  0BDEB8,  1868,  ' 
BULK  46      -  -  -         -     648 

See  CouMTT  Coubt  Jubisdiotion.  j 

COTTHTY  COtJBT  JTJEI8DICTI0H— Pajiitrupfcy—  \ 
Affidavit  that  Debts  do  not  exceed  £300 — County 
Court  Ban}:rupt4:y  Orders,  1863,  Mule  46— jBan/;- 
ruptcy  Act,  1861,  s,  94.]    Where  a  debtor  petitions  ' 
for  adjudication  of  bankruptcy  in  the  County 
Court  it  is  not  necessary  that  he  should  wait  till 
he  has  ascertained  with  absolute  certainty  the 
amount  of  his  debts ;  it  is  sufficient  if  he  makes  a 
bond  fide  estimate  of  their  probable  amount.  And 
if  the  debts  should  turn  out  to  exceed  £300  the 
bankruptcy  will  not  be  annulled  if  he  took  rea- , 
sonable  pains  to  ascertain  their   true  amount.  ' 
Therefore,  where  a  debtor,  under  the  advice  of  his 


COTTHTT  COUBT  JmOBDKfnOV— continued. 
solicitor,  estimated  the  amount  of  a  bill  of  costs  to- 
which  he  was  liable  at  £55,  and  on  taxation  it 
proved  to  be  £85,  which  brought  the  amount  of 
I  his  debts  above  £800,  it  was  held  that  he  was  not 
wrong  in  not  waiting  for  the  taxation,  and  that 
the  binkruptcy  ought  to  be  proceeded  with  in  the 
County  Court.  The  decision  of  a  County  Court 
Judge  annulling  a  bankruptcy  under  the  46t^ 
rule  of  the  County  Court  Bankruptcy  Orders,  1863,- 
is  subject  to  be  reviewed  by  the  Court  of  Appeal. 
Ex  parte  Rose.    Jn  re  Bose-  -  -     648 

OOVBVART—Bestramt  of  trade  -  -  681 
See  Covenant  in  Bestbaint  or  Tiusm, 

Bunning  with  land — Land  released  by  co- 
venantor— Notice  ->  -  -  818 
See  Covenants  bunning  with  Tfsjt  Lajqd, 

COVBVAKT  DT  BBSTBADIT  OF  TSJJUE— Nega- 
tive Stiptft^UanJ]  The  Plalntiir,  a  biewev,  dold  a^ 
piece  of  land  to  the  trustees  of  a  ft«ehold  land 
society,  who  covenanted  with  him  that  he^  hja 
heirs  and  assignsi  should  have  the  exclusive  right 
of  supplying  beer  to  anypublio-house  erected  <m 
the  land,  but  the  Plaintiff  did  not  enter  into  any- 
covenant  to  supply  it.  The  Defendant,  a  memb^ 
of  the  society,  who  was  also  a  brewer,  acquired  a 
portion  of  the  land  with  notice  of  the  covenant, 
and  erected  on  it  apablic-house  which  he  suppUea 
with  his  own  beer.  The  Piaintiff  filed  his  bill  to 
restrain  the  Defendant  from  supplying  beer,  alleg- 
ing tliat  the  Plaintiff  had  always  been  ready  to- 
furnish  a  sufficient  supply  of  good  beer  at  a  fiedr 
price  i^Held  f  affirming  the  order  of  Stuart,  Y .0., 
overruling  a  demurrer),  that  the  covenant  was  not 
void  either  for  uncertainty  or  want  of  mutufdity^ 
or  as  being  an  unreasonable  restraint  of  trade,  or 
because  it  purported  to  be  perpetual,  and  that, 
thoug:h  it  was  in  terms  positive,  it  waain  sobstaooe . 
negative,  and  that  the  Court  could  interfere  by  in- 
junction to  restrain  the  Defendant  from  acting  in 
contravention  of  it. — Observations  on  HiUs  v.  CroU' 
(2  Ph.  60).    Cattv.  TouBLB  -         -     684 

COVEKAHTS  BUMIJIG  WITH   THB  LAHB— 

Restrictive  Covenants — Assigns.']  A.  sold  part  of 
an  estate  to  J9.,  who  entered  into  restrictive  cove- 
nants for  himself,  his  heirs  and  assigns,  with  A.y 
his  heirs,  executors,  and  admiuistratorB,  as  to 
buildings  on  the  purchased  property ;  but  A,  did 
not  enter  into  any  covenants  as  to  the  land  retained. 
After  this  A.  sold  to  other  persons  various  lots  of 
the  part  retained,  but  nothing  appeared  as  to  the 
contents  of  their  conveyances,  nor  was  there  any 
evidence  that  they  were  informed  of  the  covenants 
entered  into  by  B.  After  this  A.  bought  back  from 
B.  what  he  had  sold  to  htm : — ^JETeZd  (affirming  the 
decision  of  the  Court  of  Chancery  of  the  Duchy  of 
Lancaster),  that  the  benefit  of  B.*s  covenants  did 
not  in  equity  paes  to  the  subsequent  purchasers  of 
other  parts  of  the  estate  firasn  A.t  and  that  A^ 
after  tne  re-purchase,  could  make  a  title  to  the  r»> 
purchased  land  discharged  from  the  covenants. — 
Child  V.  Douglas  (Kay,  560)  considered.  Kaates 
V,  Lton  -----     218 

GBEDITOB  HOLDIH0  BECUBJTY^BankruptDy— 
Creditors*  Deed  —  P«3w^ — Security  belonging  to 
Bankrupt  and  a  Third  Person.]  A  lirm  in  Charles- 
ton applied  to  a  firm  in  Liverpool  to  raise  the  ne- 
cessary  funds  for  the  purchase  of  cotton  in  America, 


796 


INDEX. 


[Ctt  Vol.  IV, 


CBEBHOB  H0IJ)IVO  tSECnUY'-eontinued,  | 
fqr  sale  in  En^nd,  at  the  risk  of  certain  apecn- 
latora  for  whom  tbey  acted,  and  the  Liverpool  firm 
applied  to  an  English  bank  for  an  advance  for 
that  puipoae.  An  arrangement  was  aocordingly 
made,  under  which  the  Charleston  firm  drew  upon  . 
«n  American  branch  of  the  bank  for  the  amount 
required,  purchased  the  cotton,  consigned  it  to  the 
Liverpool  firm,  drew  bills  upon  that  firm,  and  in- 
dorsed them  to  the  bank.  At  the  same  time  the 
ootton  was  consigned  to  the  Liverpool  firm,  who 
accepted  the  bills  drawn  upon  them  by  the  Cliarlet- 
ton  firm,  and  the  bills  of  lading  were  indorsed  by 
the  Charleeion  firm  to  the  bank  as  security  for 
their  advance.  Afterwards  the  Liverpool  and 
Charleston  firms  became  insolvent.  The  value  of 
the  cotton  was  insufficient  to  cover  the  acceptances 
of  the  Liverpool  firm  i^BeUl,  that  the  transaction 
was  a  joint  adventure  of  the  Charleston  and  Liver- 
pool firms,  and  that  they  were  jointly  interested  in 
the  cotton,  and  comoquently  tfiat  the  bank  could 
prove  against  the  estate  of  the  Liverpool  firm  for 
the  sum  advanced  without  giving  up  their  security,  i 
Ex  parte  English  and  American  Bank  In  re 
Fbaseb,  Tkenholm,  &  Co.  -  -  -  49 
2.  —  Jnapeetorslnp  Deed — Banhrupley  Aet^ 
1861,  M.  192,  197—ExenUion  against  Property  of 
iha  Partners  Members  of  another  Fim^^Time  at 
tchich  Amount  of  Lobl  is  to  he  ascertained— JUiji^- 
ir(Uion.'\  A  firm  in  England  accepted  bills  drawn  , 
by  a  firm  in  Egypt  which  consisted  of  the  members 
of  the  English  firm  and  two  other  persons.  After- 
wards the  English  firm  executed  an  inspectorship 
deed,  which  was  duly  registered  under  the  Banli- 
ruptcy  Act,  1861.  The  deed  contained  no  assign- 
ment of  the  assets  of  the  firm,  but  provided  that 
the  partners  diould  get  in  all  their  joint  and  scpn-  , 
rate  estates  under  inspection,  and  that  the  proceeds 
should  be  distributed  by  the  inspectors  in  like 
manner  as  under  an  adjudication  of  bankruptcy  of 
the  same  date  as  the  deed.  It  was  also  provided 
that  every  creditor  should,  if  required,  make  a 
statement  of  his  debt  and  of  any  satisfaction  or 
security  for  the  same;  and  also  that  no  creditor 
who  had  obtained  execution  against  any  part  of 
the  estate  of  the  debtors,  or  any,  or  one  of  them, 
should  be  allowed  the  benefit  of  the  execution  and 
of  the  deed  without  bringing  the  amount  receivo(^ 
into  general  division.  In  the  interval  between  the 
execution  and  regibtrotion  of  the  deed  the  holders 
of  some  of  the  bills,  amounting  to  £10,000,  ob- 
tained an  execution  against  the  ¥lgA'ptian  firm,  as 
drawers,  in  an  action  on  one  of  tne  bills  in  the 
Consular  Court,  and  recovered  £3000.  For  some 
time  after  the  registration  of  the  deed  the  holders 
of  the  bills  reftised  to  come  in  under  the  deed,  and 
made  no  claim;  but  eventually  they  claimed  a 
dividend  on  the  whole  debt  of  £10.000.  The  in- 
spectors resisted  the  demand  on  the  grounds  :— 
1.  That  the  creditors  ought  to  elect  either  to  give 
up  their  claim  or  else  brmg  in  the  proceeds  of  theur 
e3Decution.  2.  That  if  any  claim  was  admitted 
they  ought  to  deduct  the  £3000  which  thev  had 
recovered  from  the  drawers  i—Heldy  first,  that  as 
there  was  no  bankruptcy  of  the  English  firm,  and 
the  deed  contained  no  assignment  of  tiie  estate  of 
the  partners,  the  deed  did  not  afiect  the  joint 
estate  of  the  Egyptian  firm,  and  that  consequently 
the  holders  of  the  bills  were  entitled  to  prove 
under  the  deed  without  giving  up  the  benefit  of 


OBEDITOB  HOLDDIG  SECDBITT— eoxttitHd. 

their  execution. — DutUrn  v.  Morrison  (17  Ves.  193) 
distinguished.— Secondly :  That  the  question 
whether  the  creditors  haid  received  satisfaction  of 
any  part  of  their  debt  must  be  determined  with 
reference  to  the  time  when  they  made  their  claim, 
and  not  with  reference  to  the  deite  of  the  execution 
of  the  deed ;  and,  consequently,  that  the  earn  re- 
covered from  the  dmwers  must  be  deducted  from 
their  claim.  Ex  parte  Egtptiak  Cqmmebcul  axd 
Trading  CoiirANY.    In  re  Kelson  -        -    186 

8. Creditors'  Deed — Guarantee—SuTdi/— 

Dividend  on  full  Amount  of  Drfrf.^  A  bank  per- 
mitted a  customer  to  overdraw  his  account  upon 
having  a  guarantee  from  a  surety  to  the  extent  of 
£300,  which  guarantee  provided  that  all  diridcnd*, 
compositions,  and  payments  received  on  account 
of  the  customer  should  he  applied  as  payments  in 
gross,  and  that  the  guarantee  should  apply  to  and 
secure  any  ultimate  balance  that  should  rcnmin 
due  to  the  bank.  The  customer  gave  the  surety 
a  mortgage  on  part  of  his  estate  by  way  of  iodep- 
nity.  Afterwards  the  customer  compounded  with 
his  creditors  by  a  deed  which  provided  for  the  ad- 
ministration of  the  assets  as  in  bankruptcy.  His 
banking  account  was  overdrawn  £410.  The  mort- 
gage was  realized,  and  the  surety  paid  tho  bank 
the  £300  secured  by  it  :-^HeId  (afihmlng  the 
decree  of  Mcdins,  V.C),  that  the  bank  was  not 
restricted  to  proof  for  the  balance  of  £110,  butWM 
entitled  to  receive  dividends  on  the  whole  £410, 
not  receiving  in  the  whole,  including  the  £300, 
more  than  20«.in  the  pound.    Midlakd  BAinaxc 

COMPAXT  r.  ClIAMBECS  -  -  -     8W 

CBEDITOBS*  DEED— Admiuii»tration  of  izvAr- 
Jurisdiction  of  Chancery  -  -  856 
ike  TnusTS  of  Cukihtobs*  Deed. 

Aseont  of  creditors  —  Amount  of  debt— 

Future  culls  -  -         -      58 

See  Assent  of  Criiditobs.    1. 

Assent  of  creditors — Bona  ^tfc«— Validity  ^ 

See  Absent  of  Crkditobs.    2.  P? 

Covenant  not  to  sue  debtor  —  Belease  of 

surety  -         -  -        -    804 

See  Bbusase  of  Scbett. 

Guarantee — Dividend  for  foil  amount    8W 

See  Cbeditob  holding  ISiscrRiTT.   3. 

Leave  to  issue  execution  -        -    890 

See  Execution,  Leave  to  mkie. 

Marshalling  securities — Pledge  of  i>ills  f^ 

lading  by  consignees  -  -  IW 
See  Marshalling.     1. 

Troof—Croditor  holding  security— Property 

of  bankrupt  and  a  third  person  -  ** 
See  Creditor  houjikg  SacnaTt.   1. 

l*roof— Execution  agamstproijorty  of  dfbtw* 

members  of  another  firm  -  -  1» 
See  Creditor  holdiko  SBonuTt.   2. 

Proof— Time  of  ascertaining  amount  of  deW 

See  Creditor  holding  Sect'eitt.   2. 
Kcgistration  not  conclusive  as  to  validity  OS 

See  Rbqistration  op  Crbdetobs'  Dkbd- 
Surplus — ^Besulting  trust        -        -    J04 

See  Release  of  Surety. 
Unstamped  and  unregistered  -        -     47 

See  Unstamped  C'REDrroBs*  Died. 
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CUVtOfM.  OF  STOCK  IBXCBASQiR—Sale  of  Shares  ■ 
--Jcibbef^sLiabHity.']  ThePlamtifi;aholderof  200  ' 
shares  in  a  company,  by  his  brokers,  contracted  on 
tho  Stock  Exchange  for  the  sale  of  that  number  of 
shares  to  the  Betendants,  who  were  jobbers,  for  a 
future  day  called  settling-day.    Before  the  set- 
tling-day, the  jobbers,  on  a  day  CiiUed  the  name-  ; 
day,  in  accordance  with  tho  custom  of  the  Stock 
Exchange,  gave  to  the  vendor's  broker  the  names 
of  seventeen  persons  as  ultimate  purchasers,  to  ' 
whom  the  shares  were  to  be  transferred  in  differ- 
ent parcels.  The  brokers  of  the  vendor  accordingly  i 
prepared  seventeen  deeds  of  transfer,  got  them  [ 
executed    by  the  vendor,  and   on    settling-day  i 
banded  them  and  tbo  share  certificates  to  the  ' 
jobbers,  who  thereupon  paid  the  price  agreed 
upon.    In  the  meantime  the  company  had  stopped 
payment  and  was  ordered  to  be  wound  up.    The  ' 
seventeen  transferees,  through  their  brokers,  had 
paid  their  purchase-money  to  the  jobbers,  and  had 
received  but  not  'executed  tho  deeds  of  transfer, 
and  the  Plaiotiff,  whose  name  remained  on  the 
list  of  shareholders,  was  obliged  to  pay  calls  of 
these  shares. — The  Plaintiff  thereupon  filed  a  bill 
against  the  jobbers,  claiming  indemnity  against 
the  calls ; — Hdd,  that  the  contract  between  the 
Plaintiff  and  the  jobbers  must  be  interpreted 
according  to  the  ruleti  of  the  Stocl:  Exchange,  and 
that  after  the  jobbers  had  poid  to  the  vendor  | 
his  purchase-money,  and    given  the  names  of 
transferees  to  whom  the  vendor  executed  transfers, 
and  after  these  transferees,  through  their  broker^, 
had  received  the  transfers  and  paid  their  purchase-  , 
money  to  the  iobbors,  the  liability  of  the  jobbers 
ceased,  and  we  bill  was  dismissed.— Decree  of 
Maline,  V.C.,  reverBed.    Coles  t?.  Bbiotowe        3 

2.  Sale  of  Shares — Pritiiy — Indefinnitv,'] 

The  Plaintiff,  a  holder  of  fortv  shares  in  a  public  ' 
company,  agreed,  through  his  orokers  on  the  Stodi  \ 
Extkange,  to  sell  that  number  to  a  jobber  for 
£202  10«.    The  Defendant  subseauentfy  directed 
his  broker  to  buy  100  shares;  and,  in  accordance 
with  the  custom  of  the  Sloel:  Exchange^  the  name 
of  the  Defendant  was  passed  to  the  Plaintiff's 
brokers  as  tho  purchaser  of  the  forty  shares.    The 
Plaintiff  executed  a  transfer  deed  of  the  shares  to  , 
the  Defendant,  the  consideration  afterwards  in- 
serted by  tho  Plaintiff's  brokers  being  £145,  which 
was  the  price  the  Defendant  bad  agreed  to  pay.  ; 
The  Defendant  paid  to  the  Plaintiff  tho  £145, 
and  received  the  deed  and  the  share  certificates,  ' 
the  differenco  between  the  £145  and  £202  10«. 
being  paid  by  the  jobber. — The  Defendant  never 
executed  the  deed,  or  registered  tho  transfer,  or 
repudiated  the  sale,  and  tne  company  was  ordered 
to  be  wound  up: — Eeld,  that  there  was  a  contract  ' 
between  the  Plaintiff  and  the  Defendant,  en-  ' 
titling  the  Plaintiff  to  indemnity  by  the  Defen- 
dant.—Decree  of  the  Master  of  the  Bolls  affirmed. 
Hawxinb  V,  Maltbt  -         -         -         -     200  ; 


GU8T0U  OV  STOCK  ZZCBAHGS — continued, 
transfer,  and  calls  were  made  upon  the  seller,  who 
filed  a  bill  against  the  jobbers  for  indemnity,  and 
had  since  died: — Held,  that  the  jobbers  were 
liable  to  indemnify  the  estate  of  the  seller. — ^De- 
cree  of  Gtyard.V.C.,  affirmed.  Cruse  tj.  Paine  441 

DAHAOZS^Proof  for,  in  ^TindIng-up — Continu- 
ing damages  -  -  _  112 
See  CoNTixriKG  Da^iaqes. 

DEBT— Novation  of    -  -  -  -     602 

See  Novation, OF  Debt. 

DEBTS — Woman  before  marriage*-EIquity  to  set- 
tlement -  .  -  .  247 
See  Bquht  to  Settlement. 

DEEDS— Deposit  of  title  deeds        -  -     148 

See  Deposit  of  Deeds. 

DELAY — Contract  delayed  by  winding-up— Proof 
for  damages  -  -  -  -     112 

See  Continuing  Damages. 

Dissentient  shareholders — Amalgamation 

[117 
See  Amalgamation  of  Companies.    1. 

DELIVEBT  07  DEEDS — Equitable  Mortgagee 
See  Deposit  of  Deeds.  [148 

DELTTSXYE  DIVIDEIID         -  -  -     475 

See  Misconduct  of  Dibectors.    2. 

DEPOSIT  OF  mSEDB  —  Eauttahle  Mortgage  hy 
Trustee  without  Notice—Delivery  up  ofpeeds— 
Purchaser  for  Value  xclihout  Noticed  Where  the 
Court  establishes  a  prior  equitable  title  to  an 
estate  as  asaiust  a  person  who  took  an  equitable 
mortgage  by  deposit  of  the  title  deeds  from  the 
legal  owner  without  notice : — Semble,  it  will  go  on 
to  order  him  to  deliver  up  the  deeds,  though  he 
acquired  them  for  value  and  without  notice  from 
the  person  who  at  law  was  the  absolute  owner  of 
them.— Jbtfoe  y,De  Moleyns  (2  J.  &  Lat.  374)  con- 
sidered. Newton  r.  Newton  -  -  148 
DIBB0T0B8 — Amalgamated  company  -  682 
See  Amalgamation  of  Companies.    3. 


8.  Sale  of  Shares — Indemnity — Eegistra-  ■ 

tion  auaranteed^  A  firm  of  stock-jobbers  agreed  ' 
on  tno  Stock  Exchange  to  buy  100  shares  for  a 
certain  day,  and  on  the  sale-note  were  the  words 
**with  registration  guaranteed."  The  jobbers, 
before  the  day,  gave  the  name  of  a  transferee,  who 
duly  paid  the  purchase-money ;  the  seller  exe-  | 
tooted  the  deed  of  transfer,  and  delivered  it  to  the 
transferee.    The  transferee  never  registered  the  ' 


Authority    to    accept  bills  of  exchange — 

Conditional  nuthority        -  -     400 

See  Negotiable  SECUurriES. 
Misconduct  of     -  -  376,  476,  701 

See  Misconduct  of  Dibectors.    1,  2,  3. 
Refusal  to  register  transfer     -  -       80 

See  TsANat^En  of  Shabes.    1. 
DISOOUVT   ON    DrSTALXEHTS  — Mortgage    to 

building  society     ...     207 

See  Building  Soclbty. 
DISOOVSBT  AVTIOIPATnrO  THE  DECBBE  — 
Practice — Exceptions.']  A  Defendant  cannot  excuse 
himself  from  answering  fully  on  the  ground  that 
the  giving  the  discovery  sought  would  antidpate 
the  decree,  such  disooverr  bein^  tiie  same  as  that 
which  would  be  ordered  at  the  hearing  if  the 
Plaintiff  obtained  a  decree.— Order  of  Jdmes,  Y.C, 
afllrmed.  Chichebteb  9.  Mahqlis  of  Doneqal  416 

DI6IUSN  TIBET  SiHABEKOLDERS — Amalgamation 
--Ultra  vires  -  -  -      117 

See  Akalgavation  of  Co»ipani£S.    1. 

DIVEBSIOH   07    EIOHWAY— Railway  Clauses 
Act 194 

See  Level  Ckossino. 
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8m  Wat  wp  Njscessitv. 
ElTLAIWTnrRHT  OF  TZXS  FOB  AWAXB— .If^ 

8,  IS^-^-Ziosdf  CZaiMM  Act,  1845,  «.  23.]  An  awaid 
hj  an  umikize  under  a  reference  pwsuaoi  tp  the 
Lands  CZau«m  .i<:<  for  aaoertaixun^  the  amount  of 
oompeasation  having,  on  the  application  of  th^ 
landowner,  been  aei  aside  by  the  Oonrt»  and  the 
matter  referred  back  to  the  umpire,  no  proceeding 
WW  taken  under  the  reference  for  nearly  seven 
montbs  from  the  date  of  the  order,  and  the  land- 
owner then  served  the  company  with  notice  of  his 
desire  to  have  the  compensation  settled  by  a  jury. 
The  company /applied  to  have  the  time  for  medcing 
the  awaxd  extended  i-^Edd,  by  Jame$,  V.C^  that 
the  provioions  of  the  Common  Law  Procedure  Act, 
1854,  with  regard  to  remitting  matters  to  the  re- 
consideration of  the  arbitrator,  and  enlarging  the 
time  for  making  the  award,  applied  to  references 
under  the  Landt  Clauses  Act,  and  that  the  Court 
had  iurisdiction  to  extend  the  time,  but  tliat  after 
the  delay  which  had  taken  place  this  jurisdiction 
ought  not  to  be  exercised  so  as  to  aeprive  the 
landowner  of  a  trial  by  jury. — On  appeal  this 
decision  was  affirmed,  tn  rs  VASUi  Valley  Bail- 
way  Company.  -  -  -  -  554 
XHXBT  OF  BUOHAEftB      -         -         -     186 

See  MoBiOAaB  or  Ship. 
XQUITABLB  ABSIOmtBRT— Money  due  on  build- 
ing contract  -  -  -     242 

See  CO(NTBACT  COMPLETED  BY  ASSIGNEE. 

ZQUITABLE  DEBT — Charge  in  equity  by  analog 

to  garnishee  order  -         -       W 

See  Judgment  Creditob. 
EQUITABLE  BJUEF— Bill  for  account^Fatentee 

and  machine  maker  -  -     2d2 

See  Account  of  Patent. 
EQUITY  TO  flETTLEMEHT— i)cUs  l^ore  Mar- 
riage— Praalic6'-Title  of  Official  AssigMe-^ln- 
dioate  IHtie.'}  VThere  a  woman  before  her  marriage 
IS  indebted,  she  is  not  entitled  to  an^  equity  to  a 
settlement  out  of  her  property  until  her  debts 
incurred  before  her  marriage  have  been  provided 
for. — ^An  ofQoial  assignee  filed  a  bill  to  impeach  a 
settlement  of  part  oif  the  bankrupt's  property. 
He  was  not  formally  appointed  assignee  of  the 
bankruptcy  until  after  the  filing  of  the  bill  :-^ 
Held,  that  the  official  assignee  had  an  inchoate 
title  before  the  filing  of  the  bill,  and  it  was  suffi- 
cient if  he  produced  the  order  appointing  him 
assignee  at  the  hearing  of  the  oause.^ — ^The  decree 
of  the  Master  of  the  RoUs  affirmed.  Babkabd  v. 
Fobd.  Gabrick  v.  Fobd  ....  847 
Form  and  amount  of  settlement        -     407 

See  Settlbbixnt  by  Coubt  of  Chanceby. 
Lost  by  fraud        -  -  -     591 

See  F&AUD  OP  Mabbibd  Woman.    2. 
ZYXDEStE — Unstamped  creditors*  deed    -       47 

See  Unstamped  Cbeditobs'  Deed. 
EXCKPTIOKS— Discovery  anticipating  the  decree 

[416 

See  DiBCOYEBY  antioipatino  the  Dbcbee. 
Partnership  accounts   -  -  -     386 

See  Partnebsuip  Aocounts. 
EXSCUnOH— LeaYe  to  issue— Void  creditors* 

deed  .....     690 

See  Execution,  Leave  to  issue. 


1  EZSCUnOK,  LEAVE  TO  IWUX— Ai«lm#y~ 
I  ApplieeUion  for  leave  to  issue  Execution  noUcHk- 
'  standing  Creditors*  Deed — Velay  in  impeacJaw 
Deed — Proceedings  at  Law."]    A  creditor  obtained 
I  judgment  asalnst  his  debtor  on  the  1st  of  August, 
I  1868.    On  the  same  day  the  debtor  executed  a 
I  deed  of  composition  with  bis  creditors  whereby 
I  he  assigned  all  lua  property  to  a  trustee  by  ifay 
I  of  security  for  payment  of  the  composition.   Tbe 
'  deed  was  registered  under  the  192nd  section  uf 
i  fhe  Bankruptcy  Act,  1861.    The  creditor  xcfosed 
to  iftssent  to  the  deed,  and  proceeded  tons  out 
execution;  but  the  sheriff  interpleaded,  and  the 
issne  ms  tried  bet^reen  the.  frediicr'aod  the 
trustee  of  tlio  deed«    The  Court  of  Bxcheqaer 
dedded,  on  the  23rd  of  January,  1869,  tbat  the 
_  deed  was  invalid  as  a  trust  deed  under  the  192u4t 
'  section  of  the  Bankniptey  Aet,  1861,  as  the  requi- 
site number  of  assents  had  not  been  obtained; 
but  that  it  opefated  at  law  as  an  aasigmnftnt  of 
the  debtor's  property  to  tbe  trsstee,  bm,  coose- 

ritly,  that  the  issue  mmt  be  decided  agiioit 
creditor.    The  creditor  aooordingly,  without 

'  further  delay,  proceeded  to  examine  the  debtor  in 
bankruptcy  in  order  to  impeach  the  deedi  and  m 

:  titt  6th  of  April  applied  under  the  198th  sectioa 
of  the  Bankruptcy  Act  for  laave  to  issue  exscutiou 
notwithstanding  the  deed: — SeU,  that  as  the 
creditor  had  throughout  the  proceedings  at  law 
inusted  on  the  invalidity  of  the  deed»  he  had  been 

I  guilty  of  no  delay  in  not  sooner  impeaching  tbe 
deed    in  bankruptcy*  and    his  application  iw 

I  granted.  Ex  parte  OsEsro^.  /»r«Pju0B  fiW 
EZSCUTOE-.  Payment  to  one         -         -    43^ 

See  Patksmt  to  One  Execctob. 
SoUoitor  paying  himself  out  of  assets     616 

I  See  Taxation  of  Ooffrs.    2. 

I  EXECUTOEfl*  ACOOUHTB—Soliciton*  charges  616 

j  See  Taxation  of  Ooerrs.    2. 

:  EX  PABTS  WASIKG,  (19  Yes.  345>-DoctriDeof 

I  See  SEOi'BiTUsa  fob  Bills  of  Exchakoe. 

EXPERT— Reference  to        >         .         .    146 
See  NcisANOE  by  Pubuc  Bodt. 

FXZTUBE8— JSon&nipecy— Par<  0/  o  Machine- 
BoOs  used  in  BoUingMiU— Straightening  Plata- 
Weighing  Maohines — Mortgagor  and  mortgagee.] 
An  iron  manufacturer  made  an  equitable  mort- 
gage of  his  rolling  mUls,  of  which  he  hehl  aleaae, 
and  shortly  afterwards  became  bankrapL  Besides 
I  tho  fixed  machinery,  the  milla  contained  the  fol- 
1  lowing  chattels  used  in  the  manufactore :— (1  r  ^ 
large  number  of  duplicate  iron  rolls  of  ^^ 
sizes  made  to  be  fitted  into  the  machine,  and  used 
I  for  different  sizes  of  iron ;   some  of  these  were 
!  fitted  to  the  machine,  and  had  been  used,  and 
others  had  not  yet  been  fitted.    (2.^  Strais^htenin^ 
!  plates,  which  were  broad  iron  plates  embedded 
I  in  the  fioor  for  straightening  the  iron  when  taien 
I  out  of  the  furnace.     (3),  WeiKhin|[  machines, 
,  which  were  deposited  in  holes  dug  in  the  earth 
I  and  lined  with  brickwork,  so  that  the  weij^g 
plate  was  level  with  the  surface  of  the  ground, 
I  but  which  were  not  fixed  to  the  brickwork:— 
Held,  on  a  case  stated  iu  the  bankruptcy  ^*^®^ 
I  the  mortgagees  and  the  assignees.— First :  That 
I  such  of  the  rolls  as  had  been  fitted  to  themacbne 
were  fixtures,  and  passed  to  the  mortgagees;  but 
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that  such  of  the  rolls  as  had  not  been  fitted  to  it 
were  not  fiiLtures,  and  belonged  to  the  assigneos. 
— Secondly  :  That  the  straightening  plates  were 
fixtures,  and  passed  to  the  mortgagees. — Thirdly  : 
That  the  weighiug  machines  were  not  fixtures, 
«iul  belonged  to  the  assignees.  —  Melropotilan 
Omnties  Society  v.  Jfrown  (26  Beav.  454)  distin- 
guished. Ex  parte  Astbubt.  Ex  parte  Lloyd's 
Bakkikq  Compant,  In  re  Bicoabds  -  6S0 
JDLLOWXKO  T&IFBI  FUHB-— Bankers*  aooounta. 
See  Bamlsbs'  Aooocist.  [764 

TOBTETtlD  HWAWW— Cowipgyiy—Confri&tttory 
— PaH  MemberB—Companiee  Act,  1862,  «.  38.J 
Shareholders  in  a  company  limited  by  shares 
transferred  their  sliares  within  a  year  Mfore  the 
<€ommenoement  of  the  winding  up  of  the  company. 
•CHlls  were  made  on  the  transferees,  which  they 
&iled  to  pay,  and  the  shares  wore  duly  forfeited 
l>y  the  directors  for  the  benefit  of  the  company : — 
Held  (sffiimrng  the  decision  of  Stuart,  Y.C),  that 
the  transferors  were  liable  to  be  placed  on  the  list 
of  contributories  ad  past  members  of  the  company. 
In  re  Accidental  aitd  Mabixs  Iksurance  Oob- 

FOBATION.     BrIDGBB's  CaSB  AND  XsILL's  CaSE  966 

MBfJUTUKE  CLLVSZ— Forfeiture  hy  Marriage— 
Cetsser  of  Life  Estate — Acceleration  of  Remainder.'] 
A  testator  appointed,  under  a  general  power,  real 
estate,  and  devised  other  real  estate  to  his  wife 
and  her  assigns  during  her  life,  and  after  her 
death  'to  his  son,  with  a  proviso  tlurt  if  his  wife 
should  "do,  make,  or  execute  any  deed,  matter, 
or  thing  whereby  she  should  be  deprived  of  the 
vents  and  profits,  or  the  power  or  right  to  receive, 
or  the  control  over  the  same,  so  tliat  her  receipt 
alone  should  be  a  sufficient  discharge  for  the 
flame,  her  life  estate  should  cease  and  detennine 
as  flilly  and  effectually  as  it  would  by  licr  actual 
decease."  By  a  codicil  he  gave  his  personal  estate 
•to  his  wife  for  life  for  her  separate  use,  indepen- 
dently of  any  future  husband.    The  wife  married  ! 
again  witliout  making  any  settlement;  —  Held 
(affirming  the  decision  of  the  Master  of  the  Rolls), 
that  notwithstanding  the  limitation  to  her  and 
"  her  assigns,"  and  the  allusion  to  a  future  hus- 
band in  the  codicil,  the  wife's  life  estate  was  for- 
feited by  her  second  marriage;   and  that  the 
remainder  both  in  the  appointed  and  devised  i 
estates  was  accelerated.    Gkavbn  v.  Bbady     266  | 
VOEmrUBS  OT  gg^U'Wi — Bankruptcu'—Troof  \ 
— Secured  Creditor.']    A,  was  a  sharenofdcr  in  a 
joint  stock  bank,  the  deed  of  settlement  of  which  ' 
provided  that   if  any  shareholder  did  not,  on  I 
demand,  pay  all  moneys  which  he  owed  to  the  ' 
bank,  the  directors  might  declare  his  shares  for-  | 
feited  for  the  benefit  of  the  other  proprietors,  but  | 
that  he  should,  notwithstanding  such  forfeiture,  { 
remain  liable  to  pay  the  fuU  amount  of  his  debt. 
Tho  directors  gave  A,  a  notice  on  the  25th  of  | 
November  to  pay  on  the  2nd  of  December  a  large  , 
sum  which  ho  owed  tliem,  in  default  of  which  ' 
his  shares  would  be  forfeited.    On  the  28th  of  j 
November  be  fih  d  a  declaration  of  insolvency, 
and  was  adjudged  bankrupt  on  the  following  day. 
On  the  3rd  of  December  the  directors  forfeited  I 
his  shares.    On  the  bank  coming  in  to  prove,  the  ' 
•Ooounissioner  held  tho  forfeiture  invalid,  and  i 
admitted  the  proof  for  the  amount  of  the  debt  | 
less  the  value  of  the  shares,  as  in  the  case  of 


IDSVSXTUSS  0!F  fiKASfll'-^Ti/^ued. 
a  secured  creditor: — Held,  on  appeal,  that  the 
validity  of  the  forfeiture^  if  q[uestioned,  mx6A  be 
tried  in  an  independent  prooc^off,  and  that  the 
proof  must  be  admitted  for  the  mil  amount  of 
the  debt,  without  prejudice  to  the  right  of  the 
assignees  to  question  the  forfeiture.  Ek  parte 
RiPFOK.  /nrsAiiDBEW  ....  636 
nAVO  07  ¥ATiRTKT>  WfmKS—SeUlUment  on 
Female  Infant— Wife'e  Beal  Eetate^ Notice  — 
SoUeitor  for  Mortgagor  and  Mortgagee — Conceal- 
ment^Prioriiy,']  In  a  settlement  made  on  the 
marriage  of  a  female  infont,  the  husband  cove- 
nanted that  in  case  hiB  wife  attained  twenty-one 
he  would  concur  with  her,  if  she  would  consent, 
and  would  use  his  utmost  endeavours  to  induce 
her  to  concur  with  him,  in  settling  her  real  estate. 
This  was  never  done.  In  1862,  after  the  wife  had 
attained  her  majority,  the  husband  and  wife 
mortgaged  the  wife's  real  estate  to  secnre  money 
advanced  to  the  husband.  The  mortgagee  was 
informed  by  the  husband  and  wife  that  there  was 
no  settlement,  and  although  the  person  who  acted 
as  solicitor  for  both  paorties  wns  aware  of  its  exis- 
tence, he  concealed  it  with  the  acquiescence  of 
the  husband  and  wife  from  the  mortgagee.  In 
1865  the  mortgagee  discovered  the  existence  of 
the  settlement.  The  mortgage  deed,  by  mistidDt, 
was  not  effectually  acknowledged  by  the  wife  till 
after  the  mortgagee  \f»d  received  notice  of  the 
settlement : — Held,  on  a  bUl  filed  by  the  mort- 
gagee, that  in  the  foce  of  the  evidence  of  conceal- 
ment the  mortgagee  was  not  afiected  by  notice  to 
the  person  who  acted  as  his  solicitor: — That 
although  the  wife's  estate  did  not  pass  to  the 
mortgagee  till  after  he  had  received  notice  of  the 
settlement,  yet  the  misrenresentations  of  the  wife 
constituted  a  fraud,  whicn  bound  her  estate,  and 
prevented  her  from  disappointing  the  mortgagee, 
and,  consequently,  the  mortgagee  had  priori^ 
Over  the  persons  interested  under  the  settlement. — 
Decree  of  Stuarty  V.C.,  affirmed.  Srabpb  «.  Fot  86 

2. Coereion  by  Hutband.]    A  wdman^  two 

months  after  her  marriage,  wrote  and  signed  in 
her  maiden  name  a  paper  dated  before  the  mar- 
riage, and  purporting  to  give  to  her  husband,  in 
consideration  of  the  marriage,  her  reversionary 
interest  in  a  trust  fund.  8he  signed  this  paper 
for  the  purpose  of  enabling  him  to  borrow  money 
on  her  reversionary  interest ;  he  throating  that 
if  she  did  not  sign  it  he  would  send  her  back  to 
hf*r  relations,  with  whom  she  was  on  bad  terms. 
The  husband  sold  the  reversionary  interest,  and 
shortly  before  completiofu,  he  being  at  the  time  in 
pri^ion  for  debt,  she  signed  and  gave  to  the  pur- 
chaser's solicitor  a  letter  addressed  to  one  of  the 
trustees  of  tho  fund,  stating  that  she  had  before 
her  mnrriage  assigned  her  interest  in  the  trust 
fund  to  her  hosband.  Upon  the  detemunation  of 
the  life  interest  she  claimed  her  equity  to  a  settle- 
ment, on  the  ground  that  the  paper  l>eing  signed 
after  raarritige  did  not  bind  her.  Held,  by  the 
Master  of  the  Rolls,  that  though  she  had  been  a 
party  to  a  fraud,  yet  as  she  had  acted  under  the 
coercion  of  her  husband,  she  was  not  responsible 
for  it,  and  was  entitled  to  her  equity  to  a  settle- 
ment  i—Held,  on  sppeal,  that  she  had  been  guilty 
of  a  i¥aud,  which  prevented  her  claiming  her 
equity  to  a  settlement  against  the  purchaser.  In 
re  Lish'sTausts        -  -  -  -     681 
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TBAUDB,  BIATUTXOJ'f  8.  ^^-Agent  appointed  by 

parol M8 

See  Agint  appointkd  bx  Pabol. 
nAUBITUEOIT  GOWEYAHCCft— 13  Slit,  o.  5rr- 
Fraudulent  Fr^ereneeSona  Fide$,^    A  tnder 


TTJilWATiTTY— Company—Loan-notea — Penalties 
See  Llotd's  Bokdb.  [74ft 

IXFEOPm  JLH  V JBfA'MJUIT — Breach  of  Tnut-^ 
Aemtieioence — Unknown  Cestui  que  TruMt — Joint 
ema  $everal  DebtJ]    A  lady  died  in  1830,  learfDji^ 


debtorbemgmexpeotafaontbaliawntofiieqiieitm-  ;  »  wUl  by  which  she  gave  her  pGr«onal  estate  in 
tioQ  would  iBsueagauast  hun  for non-paymeni  of  a  truat  for  her  aiater  for  life,  with  remainder  to  her 
Bum  of  money  ordered  to  be  paid  by  him  into  the  three  trustees  and  ezaoutora,  to  all  appearance 
Court  of  Chancery,  executed  a  deed  of  mortgage,  I  beneficially.  She  also  left  a  eodicil,  by  wtadi  she 
which  was  registeredaa  a  bill  of  sale,  Yeetingaub-    impressed  the  residue  with  tmsts  in  favoar  of 


stanUaJly  all  his  property  in  trustees  for  the  benefit 
of  flye  of  his  creditors.  The  deed  contained  a 
proviso  that  the  debtor  should  remain  in  posses- 
sion of  his  property  for  six  months,  but  not  so  as 
to  let  in  anv  execution  or  sequestration,  and  in 
case  any  such  should  be  enforced  his  possession 


other  persons  a^r  the  death  of  the  tenant  for 
life.  This  codicil  was  not  proved  till  1841,  but 
the  trustees  in  the  meantime  appeared  io  r^ard 
the  property  as  not  belonging  to  themsdve^ 
though  it  was  not  shewn  that  they  knew  of  the 
existence  of  tho  codicil.     In  1834  the  trustees 


was  to  cease.  A  wnt  of  sequestration  was  sub-  I  invested  part  of  the  estate  on  an  improper  security, 
sequently  issued  '.—Held  (afflnmng  the  decision  of  Two  of  the  trustees  were  partners  in  the  bank  out 
StuaHf  V.C),  that  the  deed  was  not  void  under  the  '  of  which  the  money  was  mawn  to  place  it  on  this 


statute  13  EHz.  c  5,  notwithstanding  the  fact  that 
it  conveyed  the  whole  of  the  debtors  property  for 
the  benefit  of  some  of  his  creditors,  ana  that  it 
contained  a  proviso  that  the  debtor  should  remain 
in  possession  for  six  months.  Altok  v.  Harrison, 
PoTSKR  V.  Habbison  ~  .  -  .  682 
nAUBUIEHT  FBXnBSHOB— Bona  fides     682 

See  FRAunuLENT  Ccmybt  akor. 
nXBWABBEH        ....     562 

See  "  Wabbezt  of  Conibs." 
FBSEEOLD  OB  Z2A8IH0LD~-Prosnmption   190 

See  Prebttmption  of  Grant  of  Kevebsion. 

OABITIBBZX  OBDZB — Charge  on  equitable  debt 
by  analogy  to  -  -  -       98 

See  JtDaiORT  Cbkditor. 

0A8  OOXPAHT— Injxmction  against  for  breaking 
up  streets  -  -.  -  -  71 
Ae  Bbbaktno  xtp  Streets  to  lay  Oas- 

PIPES. 

OSHEBAL  OBSXB  OF  AFBH,  1867  -     372 

See  Taxation  of  Costs.    1. 
GZirE&AI0Bl)EB07K0y.,1862,r.25     -     112 

See  Continuing  Damages. 
r.28 14 

See  Intebest  on  Deuts  in  Wikdino-uf.  1. 
r.68        -----     627 

See  SouciTOB's  Lien.  2. 
ORAXT-^Warren  of  conies   -  -         -     562 

See  '*  Wabben  of  Conieb/' 
OSAVT  07  BSVZSSIOir  >>- Presumption— Long 

term 190 

See  Pbebcscption  of  Gbant  of  Rever- 
sion. 
OTTASAHTEE — Account  at    bankers— Creditors* 

deed — Dividend  for  full  amount  -     898 

See  Cbeditob  houOino  Secubitt.    3. 

HOLDER  07  BILL  07  EZOXAHeE  -      ^     460 

iSee  Negotiable  SEctRiTiES. 
SUBBAHD  AHD  WIFE— Fraud  of  Trife— Mort- 


age 


I  FRAtD  OF  Married  Woman.    1. 
Fraud  of  t?ife — Coercion  by  husband      591 

See  Fraud  of  Married  Woman.    2. 
Settlement  by  Court — ^Form  and  amount  407 

See  Settlement  bt  Court  of  Chancery. 
——  Wife's  equity  to  settlement     -  -     247 

See  Equity  to  Settlement. 


security.  In  1840  the  firm  became  bankrupt,  and 
after  this  the  security  turned  out  insufficient 
The  tenant  for  life  died  in  1842  :—Held  (reyenin^ 
the  decision  of  the  Commissioner),  that  the  pefBons 
claiming  under  the  codicil  were  entitled  to  prove 
against  the  separate  estate  of  one  of  the  bankrupt 
trustees  for  the  loaa  oooasioued  b)r  the  improper 
inTestment,    JSx  parte  Nobbib.    In  re  BiPDrLFH 

[260 
—  Stock  mortgage  -  -  -  -     61^ 

See  WiLFCL  Default. 

lEGEOATX  TIHiB— Official  assignee  before  ap- 
pointment -  -  -  -  24T 
See  Equity  to  BsprLBiaarr. 

nrCOXE-Wilfal  default  as  to-Parties  -  61% 
See  Wilful  Default. 

mEHHITT— Sale  of  shares— Custom  of  SloA 
Exchange      -  -  -         200,441 

See  CuBTOu  of  Stock  Eschangb.    2, 3. 

IRDIAV  BEOIBTBATIOV  ACTS,  1664  and  1866- 
Confiictof  Latoe—Beaigtratum — Lex  fori — Lex  ret 
dlto.]    The  Indian  Be^ietfoiion  Act,  1866,  makea 
void  all  instruments  relating  to  real  estate  in  India 
which  ought  to  have  been  registeied  voder  Aa 
Indian  JRegietration  Adt,  1864,  but  were  not  so 
\  registered,  and  destroys  all  eouitiea  arising  out  of 
I  them.--il.  being  resident  at  Jfadras,  in  1865  exe- 
:  cuted  a  deed  by  which  he  otmTcyed  land  in  JMm 
to  the  Plaintiffs  and  ooTenanted  £»  further  ss- 
surance.    The  deed  was  not  registered  under  the 
Indian  Megistration  Act,  1864,  wh4(^  proTidca 
that  if  such  a  deed  be  not  registered  it  snsU  not 
be  received  in  evidence  in  any  Court  in  Jadia. 
In  1866  A.  mortgaged  the  same  land  to  the  De- 
fendants, who  had  notice  of  the  PlaintiA'  coq- 
yeyance,    and    the    Defendants    registered  the 
mortgage  deed  under  the  Indian  lUgLtraiion  Ad, 
1866.    The  Plaintiffs  filed  a  bill  to  enforce  the 
covenant  for  further  assurance  against  the  Defen- 
,  dants : — Held  (affirming  the  decision  of  Gifardj 
3^    V.C.)t  that  the  Plaintiffs  had  no  eqtuty  against 


the  Defendants,  and  the  bill  was  'dismissed.— 
I  SembUf  that  independently  of  the  operation  of  the 
Indian  JUqi$tration  Act,  1866,  as  the  Plaintiffs' 
deed  was  forbidden  by  the  Indian  Regittratm 
Aci^  1864,  to  be  received  in  evidence  in  India^  it 
could  not  be  sued  on  in  En^nd  either  as  a  deed 
of  conveyance  or  as  a  deed  of  covenant  for  further 
assurance.    Hicks  v.  Powell         -         -    741 
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mAHT-^Confinoatiouof  oontract  by       -       31 
See  Infant  Transf£Reb. 

Bevivor  against  infants  -     1,  445, 44$ 

See  Kevivob  and  Suitjleuknt.    1, 4,  5« 

Shareholder       -  -  -  -       81 

See  Infant  Tbansfebee. 
—  Ward  of  Coort — ^Marriage  after  twentj-one 
See  Wabd  (hp  GomtT.  [845 

IHVAHT  TBAHSFBBEB — Company — Conflrma- 
turn,  vihen  presumed.']  L.  transferred  fifty  shares 
in  a  oompany  into  the  name  of  JT.,  an  infant,  not 
knovn  by  him  to  be  such,  ^o  "vras  also  the  trans- 
feree of  a  large  numbef  of  other  shares  in  the 
Mune  oompany.  ff.  was  registered  as  the  holder. 
ff.  attained  twenty-one  more  than  fire  months 
before  the  wlnding-np  order,  and  in  the  interval 
transferred  some  of  the  other  shares.  He  was 
settled  on  the  list  of  oontributories  for  the  re- 
maining shares,  and  did  not  at  first  raise  the 
defence  of  his  having  been  an  infant,  bnt  four 
montiis  afterwards  took  ont  a  snmmons  to  have 
his  name  taken  off  the  list  on  that  ground.  The 
official  liquidator  then  applied  to  have  the  name 
of  L.  placed  on  the  list  instead  of  that  of  H.^  in 
respect  of  the  fifty  shares: — Held  (affirming  the 
decision  of  the  Master  of  the  Rolls),  that  H»  must 
be  held  to  have  affirmed  the  transaction  after  he 
came  of  age,  and  that  the  application  must  be  re- 
f^ised. — A.  transfer  to  an  infant  isnot  void  but  only 
voidable.— ilfann'«  Cote  (Lttw  Rep.  3  C5h.  459,  n.) 
explained.  In  re  Blakxlt  Ordnancb  Company. 
Ltjxsdsn's  Case  -  -  -  -  81 
IKJ  UHCTIOK— >Breaking  up  streets  to  lay  gas- 
pipes-  -  -  -  -  71 
Sec  Breaking  rr  Stbeets  to  lay  Gab- 
pipes. 

Noise— Crowds  -  -         -  -    «S88 

See  Noise. 
Kuisanoe  by  public  body— Reference  to  ex- 
pert    146 

See  Nuisance  by  Public  Body. 

Positive  or  negative  stipulation  -     654 

See  Covenant  in  Restbaint  of  Tbadb. 
INBOLTBHCY — Securities  for  bills  of  exchange-^ 
Doctrine  of  ExparU  Waring  (19  Ves.  345^ 

[428 
See  Segubities  fob  Bills  of  Exghanob. 
IH8PSCT0B8HIP  DEED — Mutual  credit  clause— 
Set-off  in  winding-up        -  -     174 
See  SEfr-ovr  in  Winding-up. 
IKSTAItXEHTS — ^Mortgage  to  building  society — 
Discount      -         -         -         -     207 
See  BuiLWNG  Society. 
DTTEBSST — Debts  under  winding-up        14,  643 
See  Intebest  on  Debts  in  Winding- 
up.    1,2.            

ISTSBE8T  OK  DEBTS  IK  WIKDIKO-TJP— /S^^op- 
page  of  Bank—Promisiory  Notes — Demand  for 
Faymeni—2C}th  Rvle  of  General  Order  of  November, 
1862.1  In  the  voluntary  winding  up  of  a  joint 
stock  oanking  oompany,  the  creditors  on  deposit 
claimed  interest  at  4^  per  cent.,  being  an  increase 
on  the  previous  rate,  by  virtue  of  a  resolution 
passed  by  the  directors  shortly  before  the  stoppage 
of  the  bank,  but  not  communicated  to  the  deposi* 
tors,  and  of  a  subsequent  letter  from  the  liquidator 
to  the  effect  that  the  increased  rate  would  be 
allowed  :—Heldf  that  the  resolution  of  the  direc- 


IKTEBB8I  OK  DEBTS  IK  WIKDIKO-irF~-^>onf^. 
tors,  not  having  been  communicated  to  the  depo- 
sitors, was  inoperative ;  and  that  the  liquidators 
had  no  power  to  make  the  bank  liable  for  an  in- 
creased rate  of  interest  — Interest  was  also  claimed 
upon  bank  notes  and  drafts  current  at  the  time  of 
the  stoppage : — Held,  that  the  claim  made  to  the- 
Uquids2torwas  a  sufficient  presentation  and  demand 
for  poyment,  according  to  the  law  of  merchants, 
and  interest  at  5  per  cent,  was  allowed  from  th« 
date  of  the  claim.— The  26th  rule  of  the  General 
Order  of  November,  1862,  is  vUrh  vires. — Order  of 
MaUna,  V.C.,  varied.    In  re  East  op  £nolani> 

BANKINa  OOMPANT      -  -  -  -         14 

2.  Proof— Debts  carrying  Interest.!     In 

the  case  of  an  insolvent  company  which  is  oein^ 
wotmd  up,  creditors  whose  debts  carry  interest 
are  entitled  to  dividends  only  upon  what  was  due 
for  principal  and  interest  at  the  winding-up,  and 
it  is  only  in  the  event  of  there  being  a  surplus 
that  they  can  have  any  claim  for  subseouent 
interest,  in  which  case  the  dividends  will  be 
treated  as  applicable,  first,  in  payment  of  interest,' 
and  then  in  reduction  of  principal.  In  re  Hcmbeb 
Ibonwobks  and  Shipbcildino  CoaiPANY.  War- 
bant  FiNANOB  Company's  Case  -  -  643- 
UT  KitPTiEADEB— Affidavit  of  no  collusion    947 

See  Affidavit  of  no  CoLLrsioN. 
IKTEBBOOATOBIES— Distinction  between  inter- 
rogatories by  Plaintiff  and  Defendant 

[e7a- 

See  Inteebogatobdbs  bt  Defezsdaivt. 
Patent  suit         -  -  .  -     eiZ* 

See  Intbbbooatdbibs  bt  DiFiacDANT. 
IKTEBSOGATOBIEB  BT  JXSrSSDAaT  ^  Patent 

Suit — Exceptions — Practice.']  In  answering  inter- 
rogatories nled  by  a  Defendant  for  the  examination 
of  the  Plaintiff,  the  general  rule  applies  that  he 
who  is  bound  to  answer  must  answer  fully. -^In- 
terrogatories for  the  examination  of  a  Plaintiff  are- 
on  a  different  footing  from  those  for  the  examina- 
tion of  a  Defendant  in  this  respect,  that  a  Plaintiff 
is  not  entitled  to  discovery  of  the  Defendant's 
case,  but  a  Defendant  mav  ask  au]^  questions 
tending  to  destroy  the  Plaintiff's  daim. — In  de- 
termining whether  a  question  is  one  of  fact,  and,, 
therefore,  to  be  answered,  it  makes  no  difference 
that  it  is  asked  with  reference  to  a  written  docu- 
ment.— ^A  Defendant  in  a  suit  for  infringement  of 
a  patent,  in  order  to  prove  that  there  was  no 
novelty  in  the  Plaintiff's  patent,  interrogated  the 
Plaintiff  as  to  the  inventions  described  in  the 
specifications  of  previous  patents),  and  asked  him. 
to  shew  in  what  resjpect  they  differed  from  his. 
The  Plaintiff  declined  to  answer  these  interro- 
gatories on  the  ground  that  the  questions  were 
not  questions  of  tact,  and  that  they  related  to  the- 
Plaintiff's  case;  the  Defendant  excepted  to  the 
answer,  and  the  exceptions  were  allowed. — A 
Plaintiff  in  a  patent  suit  was  required  by  inter- 
rogatories to  set  out  a  correspondence  between 
himself  and  a  third  party,  and  also  to  state  the 
particulars  of  the  infringement  of  his  patent  on 
which  he  relied.  He  refused  to  answer  these 
questions  on  the  ground  that  the  Defendant  might 
obtain  an  order  in  Obambers  to  inspect  the  cor- 
respondence ;  and  that  he  had  sufficiently  set  out 
the  particulars  of  the  infringement  in  his  bill. — 
Held,  that  these  answers  werd  sufficient.— Ques- 
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tioDB  respecting  proceedings  in  a  foreign  Court 
i«latuig  to  infringements  of  the  Plaintitirs  patent, 
.hdd  to  be  inimatSrial. — The  order  of  James,  V.C, 
Taried. — ^An  exception  bad  in  part  is  not  neces- 
sarily to  be  oyerruled. — Higgiruon  v.  BlockUy^ 
.(1  Jur.  (N.6.)  llOi)  disapproved  of.  Hoffmann 
«.  POSTILL         -----      $78 

IHVSSTMEHT  — Improper— Breach  of  trust  — 
Proof  in  bankruptcy  -  -     280 

See  Impbopeb  Investment. 

Partnershiiv— Profits  in  Und  -         -     808 

See  Co-ownebshhp  or  Bsal  Estais. 

JUnOMEST  CBJSDITOU^ Equitable  DeU-^Gar- 
.nuhee  Claueee  of  Common  Law  Proeedwe  Actj 
185i— 17  &  18  Viet  e.  125,  m.  60-66.]  A  judg- 
ment creditor  cannot  obtain  a  charge  in  Equity 
on  an  equitable  debt  bv  analogy  to  an  attachment 
of  a  legal  debt  under  the  garnishee  clauses  of  the 
Common  Law  Procedure  AcU  1854. — ^A  judgment 
debtor  was  entitled  under  a  will  to  one-fourth  of 
the  profits  of  a  business  which  was  managed  by 
trustees,  subject  to  a  condition  of  forfeiture  if  ho 
■alienated  or  charged  his  share.  A  sum  of  money 
-urising  from  the  business  was  standing  at  the 
bankers  in  the  names  of  the  trustees.  The  judg- 
ment creditor  filed  a  bill  to  establish  a  charge 
against  the  money  at  the  bankers  representing 
the  judgment  debtor's  share  of  pest  profits,  by 
analogy  to  an  attachment  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Ad : — Held 
(affirming  the  decision  of  the  Master  of  the  Rolls), 
that  the  bill  could  not  be  sustained.— SemfrZ^,  if 
such  a  bill  could  be  sustained,  the  filing  of  the 
bin  would  be  the  process  analogous  to  the  gar- 
nishee order,  and  the  charge  would  afiect  the 
fund  in  the  hands  of  the  trustees  from  the  date  of 
the  bill.    Hobslet  v.  Oox    -  -  -       92 

JUBIBDIOnOV—  Administration  of  creditors'  deed 
See  Tbusts  of  Creditobs*  Deed.      [868 

Appeal  —  Patent  Law  Amendment  Act  — 

Order  of  Master  of  the  Bolls        -     784 
See  Bbgisteb  of  PBoPBnrroBS  of  Pa- 
tents. 

Concurrent  of  Bankruptcy  and  Chancery — 

Creditors' deed        -  -  -     856 

See  Tbi:8T8  of  Cbeditobs^  Deed. 

County  Court  —  Bankruptcy  —  Amount  of 

debts  ....     848 

See  CorNTT  Court  JrBiSDicnoN. 

Lunacy  —  Chancery  —  Person  of  unsound 

miud-  -  -  -         187,782 

See  Person  of  Unsound  Mind.    1 ,  2. 

Word  of  Court — Marriage  after  twenty-one 

See  Wabd  of  Coubt.  [345 

JUBT— Lunacy— Withdrawal  of  demand  for  653 
See  Withdrawal  of  Demand  fob  Jubt. 
JUST  ALLOVAHOSS— Jfofi<7aaor  and  Mortgagee 
— Account.']  A  mortgage  deed  provided  that  it 
should  be  a  secaritv  not  only  for  the  principal 
sums  advanced,  and  interest,  but  also  for  the 
costs  of  preparing  the  deed,  and  for  all  costs 
which  might  be  incurred  by  the  mortgagee  in 
■  selling  the  property,  or  in  any  actions  or  suits 
relating  to  it.  The  mortgagor  filed  a  bill  to 
redeem,  and  a  decree  was  made  directing  an  ac- 


JU8T  AIXOWAJWiflBI  continued. 
count  of  what  was  due  to  the  Defendant  for  prin- 
cipal and  interest  under  the  mortgage  deed,  and 
an  account  of  sale-moneys,  rents,  and  profits  re- 
ceived by  the  Defendant.  In  taking  the  accounts 
the  Defendant  carried  in  a  daim  for  costs  incurred 
in  legal  proceedings  relating  to  the  property, 
which  the  Chief  Clerk  refused  to  entertain,  axid 
the  Defendant  then  appealed  from  the  decree : — 
Hdd,  by  Selwyn,  L.  J.,  that  the  decree  was  right, 
for  that  all  costs  properly  incurred  in  the  actions 
might  be  claimed  under  it  as  **  just  allowances  " : 
— Meld,  by  Oiffard^  L  J.,  that  the  costs  might  be 
claimed  under  the  decree  as  principal  moneys  due 
under  the  deed. — ^Decree  of  Stuart,  Y.C,  afi^med. 
Blaosfobd  v.  Davis  «         -         -         -     804 

LAGEEB — Company  -         -  -  700,  a. 

See  Laches  of  Cohpant. 

Contributory      -  -         -  -     768 

See  Laches  of  Contbibutoby. 

Contributory —Misrepresentation  in  prospec- 
tus      487 

See  MlBBETRESENTATION  IN  PboSPBCTUS. 

Creditors*  deed — ^Delay  in  impeaching    880 

See  Execution,  Leave  to  issue. 

LACHES  OF  OOMPANT— CtmirtZw/ory— TVonji/sr 
of  Shares  —  Non-registration.]  B.  purchased 
shares,  and  left  them  for  registration.  The  di- 
rector whose  turn  it  was  to  attend  and  inspect 
the  transfers  neglected  his  duty,  and  did  not  in- 
spect B.*$  transfer,  whicli  was,  accordingly,  not 
registered.  'Vhe  company  was  shortly  afterwards 
wound  up : — Held,  that  B.  was  not  a  contributor}*. 
In  re  Joint  Stock  Discount  Comfant.  Hill's 
Case     -----  788,  n. 

LACHES  07  OOHTBIBTJTOBY — Company— Con- 
tributory— Transfer  of  Shares — Non-r&gistratioH — 
TVansferee  dead  without  Representative,']  F.,  a 
registered  holder  of  shares  in  a  limited  company, 
transferred  them  to  S.,  but  the  transfer  was  not 
registered,  through  the  default  of  the  company. 
An  order  was  made  to  wind  up  the  company  in 
March,  1866,  and  in  June  F.  appeared  in  person 
at  Chambers  on  a  summons  to  place  him  on  the 
list  of  contributoried,  but  no  order  was  msde  on 
the  summons.  In  June,  1867,  S.  died,  and  liad 
no  legal  personal  representative.  In  May,  1869, 
JP*.  received  notice  from  the  officisl  liquidator  that 
his  name  was  placed  on  the  list  of  oontribu- 
tories.  He  then  applied  to  bave  it  removed : — 
Held  (reversing  the  order  of  the  Master  of  the 
Bolls),  that  there  was  no  laches  on  the  part  of 
f\  and  that  his  name  must  be  removed  firom  Ihe 
list  of  contrlbutories  :—Hdd,  also,  that  the  fact 
that  tliu  transferee  had  no  legal  personal  repre- 
sentative, and  that,  consequently,  there  was  no 
person  who  could  be  put  on  the  list  in  F.'s  place, 
was  not  material.  In  re  Joint  Stock  Discount 
Company.    Fife's  Case        -  -         -  788 

LAHDLOBD  ABB  TEHAHT— Easement— Way  of 

necessity      -  -  -  .     183 

See  Wat  of  Necbssitt. 
LAHIM  OLATTSESACT  — Compulsory  powers  — 

Purposes  of  Act      -  -  -     588 

See  CoHPULSOBT  Powebs. 
—  s.  23— As  to  compensation — ^Reference    554 

See  Enlabqement  of  Time  fob  Awabd. 
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LSVZL  CROBBJJXa^BaawayB  Cknuet  Act,  1845, 
M.  16,  46,  53,  56— PttWtc  OmvitnUnce— Attorney  -  , 
General^    If  a  railway  crossea  a  highway  without  i 
diyertiog  it,  a  bridge  must  be  made  for  the  high-  \ 
way  over  or  under  the  railway,  according  to  sect,  j 
46  of  the  Railtcays  Clauses  Act,  1845,  but  the  i 
highway  may  be  diverted,  under  secta.  16,  53,  i 
and  56,  to  a  place  where  there  is  a  level  crofising,  I 
if  the  road  00  diverted  will  be  more  oonveuient 
than  a  bridge. — Decree  of  the  Master  of  the  Rolls 
affirmed.    Attgrnet-Genebal  v.  £lt,  Haddek- 
HAM  Axn  Sutton  Railway  CoMPAmr        -     194 

LEX  rOBI— Indian  Re^stration  Acts        -     741 

See  Indian  Reoistbation  Acts. 
LXX  BSZ  SITJB^Indian  Registration  Acts    741 

See  Indian  Regibtration  Acts. 
UABILITT— Directors  of  company   376,  475,  701 

See  Misconduct  of  Dibeotobs.    1,  2,  3. 
Stock  jobbers     -  -  -         -        8 

See  Custom  of  Stock  Exchange.    1. 
LIEK — Solicitor  to  official  liquidator         ->     827 

See  SoLiorroB's  Lien.    2. 


-  On  depont 

See  SUD-CONTBACT. 
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IHOTATIOnB,  STATUTE  OT— Mercantile  Law 
Amendment  Act,  s.  10      -  -     736 

See  Mercantile  Law  A^iendment  Act. 

LLOTD'S  J^1[M--Fenaltiea--lUe(f€dHy-^7  &  8 
Vict.  c.  85,  a.  19— C^«.]  The  holders  of  instru- 
ments under  the  eeal  of  a  railway  comnany  given 
with  the  knowledge  of  the  shareholders,  and 
acknowledging  sums  of  money  to  be  due  from  the 
company  (called  Ltoyd^e  bonds)  have,  notwith- 
standing 7  &  8  Vict  c.  85,  s.  19,  which  imposes 
penalties  on  a  company  for  giving  loan-notes  or 
securities,  a  valid  claim  against  the  aasets  of  the 
company  for  those  sums  of  money  eo  far  as  the 
company  had  the  benefit  of  the  sums  of  money  in 
respect  of  which  the  instruments  were  given. — 
Where  a  penalty  is  imposed  bv  an  Act  of  Parlia- 
ment upon  any  transaction,  the  transaction  will 
be  illegal,  though  it  is  not  expressly  prohibited 
by  the  Act. — ^When  an  order  is  varieid  on  appeal, 
the  costs  of  the  appeal  will  not  be  allowed  to  the 
Appellant  merely  because  his  is  a  representative 
case. — Ortler  of  MalinSj  V.C,  affirmed  with  a 
variation.    In  re  Cobk  and  Youohal  Railway 

C0M1»ANY  -  -  -  -  -       748 

LTJKACY— Costs  of  mortgagor— Lunatic  mortgn- 

gee    -  -  -  -  -     029 

See  CoflTB  IN  Lunacy. 
Demand  for  jury— Withdrawal  -     653 

See  Withdrawal  op  Demand  for  Jury. 

Person  of  unsound  mind— Trustee  Act 

[167,  782 

See  Person  of  Unsound  Mind.  1, 2. 

KACHIMXRT— Trade  fixtures        -  -     630 

See  FccTUREB. 

XAIDEH   KAME — Signing  under,   b);   marrie<l 
woman  ....     591 

See  Fraud  of  Married  Woman.   2. 

XABIHE  IH8UEAKCZ— Unstamped  policy    611 
See  Mutual  Insurance  Society. 

KABRIAOE— Forfeiture  by  -  -  -     296 

See  Forfeiture  Clause. 
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XABSSAXiUM  —  Securities —  BanJivupinj—Crr- 
ditors'  Deed — Pledge  of  Bills  of  Lading  by  Con- 
sigjiees,']  A  firm  in  (Jeylon  employed  a  firm  in 
JEktglana  as  their  agents  and  factors,  the  course 
of  bu9inoss  being  that  the  Ceylon  firm  consigned 
cargoes  to  the  English  firm  for  sale  on  their  ac- 
count, and  drew  bills  on  the  BSnglish  firm  against 
the  consignments.  Consignments  of  coffee  having 
been  made  in  this  manner,  and  bills  accepted  by 
the  English  firm  against  tliom,  the  English  firm 
pledged  the  cofieo,  together  with  certain  securi- 
ties of  their  own,  with  T..  tlieir  broker,  to  secure 
ft  large  debt  dne  from  them  to  him.  The  English 
firm  became  insoWent  and  executed  a  creditors' 
deed  under  the  BanJcruplcy  Act,  1861,  and  then 
2\  sold  the  coffee  (which  piTMluce<i  more  than  suf- 
ficient to  cover  the  bills  drawn  against  it)  and 
enough  of  the  other  securities  to  satisfy  his  debt : 
— Hdd,  that  the  Ceylon  firm  were  entitled,  as 
against  the  English  firm  in  liquidation,  to  have 
the  remainiog  securities  in  T's  hands  marshalled, 
and  to  haye  a  lien  thereon  for  the  balance  due 
to  them  upon  *the  coffee  transaction.  Ex  parte 
Alston.    In  re  Holland     ...     168 

3.  9  Geo.  2,  c.  ^G— Charity— Royal  So- 

ciety--I)iredion  to  pay  CharitaU^i  Legacies  out 
of  rurt  Personalty.']  A  testator,  after  giving 
several  legacies,  gave  a  legacy  of  £4000  to  the 
Royal  Society,  £4000  to  the  floyal  Geographical 
Societf^j  and  three  other  sums  of  £4000  to  three 
other  institutions,  directed  that  nil  his  charitable 
legacies  should  be  paid  out  of  his  pure  personalty, 
and  bequeathed  the  residue  of  his  property  to  the 
Plaintiffs,  his  executors,  for  their  own  use.  The 
object  of  the  Royal  Society  is  "for  improving 
natural  knowledge,"  that  of  the  Royal  Geographi- 
cal Society  ^'the  improvement  aud  diffusion  of 
geographical  knowledge."  The  testator  left  pure 
personalty  very  much  less  than  the  amount  of 
charitable  legacies,  a  larger  sum  of  mixed  per- 
sonalty, and  a  small  real  estate  in  Madeira:— 
Held  (aflSrming  the  decision  of  Stuart,  V.C),  that 
the  Royal  Society  and  the  Royal  Oeographieal 
Society  were  charitable  institutions  within  the 
meaning  of  9  Geo.  2,  c.  36  i—Held  (varying  the 
decision  of  the  Vice-Cliancellor),  that  the  debts, 
funeral  and  testamentary  expenses,  and  costs  of 
suit,  ought  not  to  be  thrown  upon  tlie  mixed  per- 
sonalty in  exoneration  of  the  pure  personalty,  but 
ought  to  be  apportioned  rateably  between  the 
two  funds.  That  the  charities  should  then  bo 
paid  out  of  the  residue  of  the  pure  personalty  so 
far  as  it  would  extend,  and  claim  for  the  residue 
against  the  rest  of  the  estate,  such  claim  abating 
in  the  proportion  which  the  mixed  personalty 
bore  to  the  proceeds  of  sale  of  the  Madeira  estate. 
Beaumont  v.  Oliveira         ...     909 

HZABUBE  07  DAKAOES — Proof  in  w^inding-up 
— Contract  delayed  by  winding-up  112 
See  Contikuing  Damages. 

XSBOAHTnB  LAW  AHEHSMERT  ACT  (19  & 
20  Vict,  c.  97),  «.  10— Statute  of  Limitations— Re- 
trospective  Snaetmeni — Practice — Hearing  Creditor 
on  Appeat,]  The  10th  section  of  the  Mercantile 
Law  Amendment  Act  (19  &  20  Vict.  c.  97),  is  re- 
trospective ;  and  therefore,  even  where  the  cause 
of  action  has  accrued  before  the  statute  was  passed, 
no  person  is  entitled  to  any  time  within  which  to 
commence  an  action  beyond  the  time  fixed  by  the 
S  1 
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XSSCAHnU  LAW  AXEHDIIERT  ACT-HXmid. 

SUUute  of  LimitatioM,  by  reason  of  such  person 
being  beyond  the  seas  when  the  cause  of  action 
accrued. — ^In  an  administration  suit,  where  one 
creditor  has  appealed  against  the  disallowance  of 
a  part  of  his  claim*  another  creditor  will  not  be 
allowed  to  argue,  on  the  hearing  of  the  appeal, 
against  the  disallowance  of  another  claim  hy  the 
Bame  decree.    Pabdo  v,  Bingham  -         -     735 

XUOOHDUOT  or  BIBBOIOBS— Ornipany-MM- 

repre$enUUion$  —  R^yment  of  IHviamds  — 
Xotaec.]  Though  directors  by  misrepresenting 
the  state  of  a  company  cause  larger  dividends  to 
be  paid  than  ought  to  have  been  paid,  the  share- 
holders as  a  body  cannot  make  the  directors 
liable  to  repay  those  dividends, — The  deed  of  set* 
tlement  of  a  banking  company  provided,  that 
when  one-fburth  of  the  capital  was  lost,  the  direc- 
tors should  call  a  meeting,  and  the  company  should 
be  dissolved.  Oonsiderwlv  more  than  one-fourth 
of  the  capital  was  lost,  and  a  meeting  was  called, 
at  which  the  shareholders  resolved  to  continue 
the  bank.  Further  losses  were  made,  but  no 
such  meeting  was  called  again: — Hdi^  that  as 
the  shareholders  knew  that  the  bank  was  going 
on  after  more  than  one-fourth  of  the  capital  was 
lost,  the  directors  were  not  liable  for  continuing 
the  bank. — The  directors  of  a  banking  company 
are  not  liable  to  the  company  for  including  in 
their  accounts  as  good,  debts  which  were,  in  £ftct, 
bad,  unless  they  can  be  fixed  with  knowledge  of 
the  fact. — Where  the  directors  had  misrepresented 
the  state  of  the  company,  each  shareholder  might 
have  his  remedy  against  them  at  law;  but  the 
whole  body  of  shareholders  could  not  maintain  a 
suit  in  equity  to  recover  the  money  which  they 
had  lost  from  the  directors. — A  bill  seeking  to 
make  the  directors  liable  for  misrepresenting  the 
value  of  the  assets  of  a  company,  alleged  that 
they  had  included  amongst  the  assets  as  good  a 
sum  advanced  by  them  to  a  director  who  hi^  died 
insolvent  and  without  having  repaid  the  sum; 
and  the  bill  prayed  that  the  Defendants  might 
be  declared  liable  for  idlowing  directors  and  others 
to  overdraw  their  accounts  : — HeUJk  that  on  such 
a  bill,  the  directors  could  not  be  ooade  liable  for 
the  sum  so  advanced  and  lost,  on  the  ground  that 
it  had  been  improperly  advanced. — ^Decree  of  the 
Master  of  the  Kolls  reversed.  Turquakd  v.  Mab- 
376 


8.  Company — Winding-up— Order  to  re- 

pay  Dividend— Con^pamiee  Act,  1862,  m.  101, 165 
— What  amounU  to  an  Improper  and  Ddative 
Dividendr^''Profit$  in  Jffafid."j  The  Court  has 
summary  power,  under  the  lOlst  and  165th  sec- 
tions of  tne  Compamea  Act,  1862,  to  order  a  con- 
tributory or  director  to  repay  a  dividend  declared 
and  paid  under  a  delusive  and  fraudulent  balance 
sheet — In  re  Boyal  Hold  Company  of  Oreat  Tar- 
mouih  (Law  Rep.  4  £q.  244)  disapproved  of.^ 
But  the  bahince  sheet  of  a  company  enfl^ased  in  a 
hazardous  trade  will  not  be  considered  delusive 
and  fraudulent  merely  because  an  estimated  value 
was  put  upon  assets  of  the  company  which  were 
then  in  jeopardy  and  were  subsequentlv  lost, 
or  because  the  company  was  obliged  to  borrow 
money  to  pay  the  dividend,  provided  the  facts 
fairly  appeared  on  the  balance  dieet  and  the 
balance  fairly  represented  profits.— A  company 
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was  formed  under  the  Companiet  Act,  1862,  for 
running  the  blockade  during  the  civil  war  in 
America,  The  articles  provided  that  dividends 
should  not  be  paid  escept  out  of  profits,  and  that 
the  directors  should  declare  a  dividend  as  often  be 
the  profits  in  hand  wero  sufiScient  to  pay  £5  per 
cent  on  the  capital,  subject  to  the  resolutions  of 
a  general  meetm^.  In  1864,  a  dividend  was  de- 
clared and  sanctioned  at  a  general  meeting,  and 
subsequentlv  paid,  upon  a  balauce  sheet  in  which 
a  debt  due  from  the  Confederate  government,  and 
cotton  in  the  Confederate  States^  and  also  ahipa 
engaged  in  running  the  blockade,  were  estimated 
at  the  full  nominal  value.  All  tneae  assets  were 
lost,  and  the  company  was  wound  up: — Hdd,  that 
as  tne  estimate  was  made  bond  fide^  and  the  fiacts 
appeared  truly  in  the  balance  sheet,  the  balance 
sncet  was  not  delusive,  and  the  dividend  miut 
be  considered  to  have  oeen  made  oat  of  profiti^ 
although  the  oompany  bad  actually  to  borrow  the 
money  to  pay  it— The  order  of  MaUmtj  V.O., 
affirmed,  but  on  different  grounds.  In  re  Meb- 
CAJrriLB  Tbading  CoiirANT.     SiBmoKE's  Casb. 

[47* 

3. Specidaiive  Purehate — ImpmdeniConr 

duct— Deed  kept  hack — Capital  Logt—lAtAQUiee 
—Damages  at  latr.]  A  company  was  formed  for 
the  purpose  of  buying  the  ousiness  of  a  finn  ctf 
bill  brokers,  and  by  the  memorandum  of  associa- 
tion the  directors  were  empowered  to  buy  it  upon 
such  terms  and  under  such  stipulations  as  to 
I  guarantee  or  otherwise  as  might  be  ag^reed  upon. 
The  prospectus  referred  to  the  memorandum  of 
association  and  to  a  certain  deed  of  covenant. 
By  that  deed  the  business  was  assigned  to  the 
oompany,  and  all  accounts,  except  such  as  the 
directors  should  require  to  be  reserved  and  ex- 
cepted, wero  to  be  carried  on  by  the  company, 
and  the  partners  in  the  business  guaranteed  tliat 
all  debts  due  to  the  firm  and  taken  over  by  the 
company  were  good.  By  a  second  deed  d  the 
same  date,  not  mentioned  or  disclosed  to  the 
sharoholders,  assets  of  the  firm  to  the  nominal 
value  of  i^4,218,896  were  reserved  and  exoqitcd, 
and  provisions  were  made  for  guaranteeing  pay- 
ment by  the  partners  of  the  balance  which,  alter 
a  certain  period  and  under  certain  anw^ements, 
should  not  be  got  in  on  this  account.  ^Hie  oom- 
pany carried  on  business  for  some  time,  and  then 
stopped  payment— A  bill  was  filed  by  the  oom- 
pany against  the  living  directors  and  the  execu- 
tors of  a  deceased  director  stating  these  facts,  and 
that  the  company  had  lost  £1,500,000  by  taking 
the  liabilities  of  the  business,  and  by  the  in- 
sufBcienoy  of  the  guarantee,  and  charged  that 
the  directors  had  been  guilty  of  a  breach  of  duty 
in  buying  the  business  without  obtaining  the 
sanction  of  a  seneral  meeting,  and  in  not  taking 
mortgages  on  the  property  of  tne  partners  in  order 
to  securo  the  guarantee,  but  no  fraud  was  charged 
against  the  duectors:— flisU.  on  demurrer  by  the 
executors  of  the  deceased  director,  that  as  re- 
carded  any  loss  beyond  the  money  placed  in  the 
directors'  hands,  the  remedy,  if  any,  was  at  law, 
bv  an  action  of  negligence,  which  would  not  sur- 
vive against  executors;  and  that,  as  regarded 
the  money  placed  in  the  hands  of  the  directars, 
the  bill  did  not  shew  moro  than  imprudence; 
and,  having  regard  to  the  absence  of  mala  jSdo» 
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<uid  to  the  powers  of  the  directota,  did  not  make 
a  case  of  breaoh  of  tnust  against  the  deceased 
director: — That  the  purchase,  however  unwise, 
being  within  the  powers  given  to  the  directors, 
they  were  not  bound  to  call  a  meeting  of  shaie- 
iiolders : — ^That  it  was  within  the  powers  of  the 
directors  to  have  a  second  deed,  and  that  what- 
•ever  remedy  an  Individual  shareholder  might 
have  against  the  directors  as  having  been  misled 
hy  the  keeping  back  of  the  second  deed,  there 
could  be  no  relief  on  that  account  in  this  suit : — 
That  the  directors  had  a  discretion,  and  were  not 
liable  for  neglect  in  not  taking  mortgages  on  the 
property  of  tne  directors. — ^Demurrer  allowed,  re- 
versing order  of  Malins,  V.G.  Overeso),  Gurnet. 
&  Co.  r.  GuBNET        -  -         -         -     701 

JOSBEFREBSHTATIO V— Direotors  of  company— 
Bepayment  of  dividends   -  -     876 

See  Misooin>uar  of  Diaeotobs.    1. 

<—— Proepectus  of  company  -  -     487 

See  MiSBBPBisBFrATiON  IN  Pbosfbctub. 

•^^  Vendor  and  purchaser — Extent  of  acreage 

See  SlTB-GOMTBACT.  [101 

VXBREPBESEKTATIOH  JS  PBOSPBCTirS— Com- 
vany  —  Windina-up  —  Contrilndory  —  Laehee,'] 
Eleven  shareholders  of  a  company  repudiated  i 
their  shares,  and  refused  to  pay  the  calht  thereon, 
on  the  ground  that  they  had  been  induced  to 
become  shareholders  by  fraudulent  minrepre- 
jsentations  in  the  prospectus  of  the  company. 
One  of  the  eleven,  acting  in  conjunction  with  the 
•other  ten,  filed  a  bill  to  be  relieved  from  his 
shares ;  and  it  was  agreed  between  the  solicitors 
of  the  company  and  the  ten  that  they  should  not 
he  prejudiced  by  tlieir  not  taking  proceedings 
pending  the  suit.  A  decree  was  inade  in  favour 
of  the  Plaintiff  in  the  suit,  and  was  affirmed  on 
appeal.  Pending  the  appeal,  and  while  the 
names  of  the  ten  remained  on  the  register  of 
shareholders,  the  company  was  ordered  to  be 
wound  up : — Held^  in  the  case  of  one  of  the  ten, 
that  he  was  not  liable  as  a  contributory  of  the 
•company. — ^The  order  of  the  Master  of  the  Bolls 
Affirmed.  In  re  Estates  Ikvebtuekt  Company. 
Pawle'b  Case  -  .  -  -  -  -  497 
•♦•MOIIEY'*— FtH— CburfriMjiiofi  — Proceed*  of 
J'oltcv.]  Testator  gave  to  his  wife  '^  any  money 
that  he  might  die  possessed  of^  or  which  might 
he  due  and  owing  to  him  at  the  time  of  his  de- 
cease **: — Held  (reversing  the  decision  of  Stuartj 
V.C.),  that  the  moneys  receivable  under  a  policy 
.of  assurance  on  his  own  life  to  which  the  testator 
•was  entitled,  passed  under  the  above  bequest 
TPettt  r.  WiLusoN      -         -         -         -     674 

XOBTGAGX  —  Building  society  —  Discount  on 
future  instalments  -         -  -     807 

See  BoiLDiNO  Society. 

Fixtures— Machinery  -         ->         -     680 

iSM  FiXTUBES. 

^— Just  allowances  -  -  -  -     804 

See  Just  Allowances. 

Married  woman's  estate— Frand^Priority 

See  Fraud  or  Married  Woxan.  1.  [86 
—  Payment  to  person  not  authorized  by  mort- 
See  .         .         .         :     288 

)  Payment  of  Mobtgaob  Debt. 
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Solicitor  acting  for  mortgagor  and  mort- 

Mgee— Notice        -         -         -       86 
See  Fraud  of  Married  Woman.    1. 

Stock   mortgage  —  Offer    by   Plaintiff   to 

transfer  stock  ...     402 

See  Stock  Mortgage. 

Trustee — Money  advanced  by— Bight  to 

foreclose  -  -  -  -  687 
See  Mortgage  to  Trustee. 
XOBTGAGlt  OF  WEXF— Entry  of  Discharge^ 
Merchant  Shipping  Act,  17  d:  18  Vtd,  e.  104,  a.  68.] 
The  owner  of  a  ship  mortgaged  her  to  G.  for 
£1200,  and  the  mortgage  was  on  the  same  day 
transferred  to  JB,,  and  the  mortgage  and  transfer 
were  registered.  In  October,  18&,  G.  paid  B. 
£1200,  and  B.  signed  a  receipt  indorsed  on  the 
mortgage  that  the  £1200  was  received  "  in  dis- 
charge of  the  within-written  security."  The  usual 
entry  of  discharge  was  made  in  the  registry. 
After  a  year  B,  re-transferred  to  G.  this  mort- 
gage, and  the  registrar  wrote  in  the  margin  of 
the  register  that  the  receipt  had  been  made  by 
mistake,  a  re-transfer  only  being  intended.  G. 
then  transferred  the  mortgage  to  the  Appellants 
by  way  of  security,  which  transfer  was  registered, 
and  in  March,  1865,  the  moneys  advan^  were 
paid  off,  but  no  re-transfer  executed,  and  the 
mortgage  remained  in  the  Appellants'  hands. 
In  May,  1865,  the  owner  of  the  ship  mortgaged 
her  to  G,  bv  a  deed  registered  on  tne  following 
day,  and  this  mortgage  was  transferred  to  the 
Plaintiff  in  November,  1865 ;  but  the  transfer 
was  not  registered  till  July,  1866.  In  the  mean- 
time, in  March,  1866,  an  agreement  which  never 
was  registered  was  entered  into  between  G.  and 
the  Appellants  that  G*s  original  mortgage  should 
be  a  security  for  the  balance  due  from  G.  to  the 
Appellants : — Held  (affirming  the  decision  of  the 
Master  of  the  Bolls)  that  the  Plaintiffs  security 
had  priority  over  that  of  the  Appellants : — HeUdj 
that  G'$  first  mortgage  was  discharged  by  the 
entry  of  discharge,  and  could  not  be  revived  by 
the  memorandum  that  the  receipt  had  been  given 
by  mistake,  and  that  the  new  bargain  between 
(r.  and  the  Appellants  in  March,  1866,  not  being 
registered,  was  of  no  effect  against  the  Plaintiff. 
Bell  v.  Blyth  -         .         .         •     186 

XOBTOAGE  TO  TSJmXE^Sale  or  Foredoewre 
— Jjeave  to  hid — Practice — Varying  Jftnutoi.]  By 
a  deed  of  trust,  property  was  conveyed  to  the 
sons  of  the  settlor  upon  certain  trusts  for  the 
benefit  of  the  children  and  grandchildren  of 
the  settlor.  The  trustees  had  power  to  sell,  and 
extensive  powers  of  management,  and  provisions 
were  made  that  any  trustee  advancing  money  to  the 
settlor,  or  paving  off  any  part  of  a  certain  mortgage 
debt,  shoula  be  entiUed  to  a  charge  by  way  of 
mortgage  on  the  estate.  One  of  the  trustees  ad- 
vanced considerable  sums  to  the  settlor,  and  paid 
off  part  of  the  mortgage  debt : — Held^  on  the  con* 
struction  of  the  deed,  that  the  trustee  was  not 
entitled  to  have  such  a  mortgage  on  Uie  estate  as 
would  empower  him  to  foreclose,  and  was  en- 
titled only  to  a  sale : — SemhUy  that  a  trustee  who 
is  also  mortgagee  will  not  be  allowed  to  foreclose. 
—Decree  of  Giffard,  V.C.,  varied.— If  any  of  the 
ceituie  que  trutt  object,  a  trustee  of  an  estate, 
I  though  also  a  mortgagee,  will  not  he  allowed  to 
^2  1 
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XOBI0AGE  TO  TBXJVTEE—iSoniinued. 
bid  at  a  sale  of  the  estate  directed  by  the  Court ; 
but,  aembky  if  the  estate  is  not  sold  at  the  sale,  • 
the  trustee  may  be  allowed  to  become  the  pur- 
chaser under  proposals  .to  the  Court. — Order  of  , 
James,  V.C.,  affirmed. — ^A  party  who  is  dissatis-  I 
fied  with  the  minutes  of  decree  as  prepared  by  | 
the  Begistrar  may  move  to  have  them  varied,  but  I 
the  Lord  Chancellor  will  not  allow  a  cause  to  be  ! 
set  down  to  be  spoken  to  on  the  minutes.    Ten-  { 
KAiTP  V,  Tbenchabd  -    '      -  -  -     637 

XOBTXAnr— Beal  estate  in  Madeira       -     309  ! 

See  MABSHALLDfO.      2.  ' 

XOnOV  TO  COiaCIT— Appeal  for  costs   -     264 
See  Apfbal  fob  Costs.    1. 

XUTUAL  OBEDIT— Bankrupt  Law  Consolidation  ' 
Act,  1849 — Set-off  in  winding-up       174 
See  SET-orF  ix  Winding-up. 
XUTUAL    IKSUBAKCE    BOGIETT  —  Uiittamped  | 
i'oitcy— 85  Geo.  3,  c.  63.]    S.  agreed  by  writing 
to  become  a  member  of  an  association  each  mem- 
ber of  which  on  effecting  an  insurance  on  his 
own  ship  became  bound  to  contribute  to  the  loss 
of  any  other  member.    S,  agreed  to  become  a 
member  in  respect  of  an  insiurance  for  £300  on 
his  own  ship,  but  no  stamped  policy  was  ever  I 
executed.    Ue  contributed  to  the  losses  of  other 
members,  and  his  own  ship  having  been  injured 
he  made  a  claim  in  respect  of  it,  but  before  any- 
thing had  been  paid  the  association  was  ordered 
to  be  wound  up : — Held  (aflirming  the  decision  . 
of  James,  V.C),  that  under  35  Geo.  3,  c.  G3,  no  , 
agreement  for  insurance  of  ships  can  be  valid  I 
unless  duly  stamped  according  to  that  Act.  that 
therefore  there  was  no  evidence  of  a  binding  | 
mutual  contract  for  insurance  having  been  en- 
tered into,  and  that  S,  was  not  a  contributory. 
In  re  London  Marine  Insubance  Association. 
Smith's  Case  -----     611 

HEOLIOEHCE — Mortgage — Payment  to  person 
not  authorized         -  -  -     888 

See  Payment  or  Mobtgaoe  Debt. 

HBOOnABLE  8ECUB1TLES—  Company— Bills  of 
JExehanffe — Conditional  Authority  to  accept — Bond 
flde  Holder."]  The  directors  of  a  geueml  trading 
company,  part  of  whose  business  was  to  accept 
bills  of  exchange,  and  whose  articles  conferred 
the  most  extensive  powers  of  management  on  the 
directors,  passed  a  resolution  authorizing  the 
chairman  to  accept  bills  drawn  on  the  company 
by  L,,  upon  L.*a  depositing  securities  to  a  certain 
amount.  The  chairman  accordingly  accepted  the 
bills,  and  L.  deposited  some  securities,  but  not 
nearly  to  the  specified  amount.  The  directors  by 
resolution  afSnncd  the  tranaaction,  but  it  did  not 
appear  that  they  knew  that  the  requisite  amount 
of  securities  had  not  been  deposited.  ,  The  bills 
were  entered  in  the  books  of  the  company,  and 
treated  as  binding  on  .them.  On  the. company 
beine  wound  up,  a  bond  fide  holder  of  some  of 
the  bills  claimed  to  prove : — Hdd  (affirming  the 
decisiou  of  the  Master  of  the  Rolls),  that  the 
proof  ought  to  be  admitted,  for  that  the  bills 
were  binding  on  the  .companv,  as  they  had  been 
accepted  mMU)  ei  formd  by  the  authority  of  the 
board  of  directors,  and  the  provision  as  to  the 
deposit  of  securities  was  a  collateral  matter,  into 


HEOOTIABLE  SECUBITIES— oonhnued. 
the  observance  of  which  a  holder  of  the  bills  waa 
not  bound  to  inquire. — Consideration  of  the  mode 
in  which  authority  to  accept  bills  on  behalf  of  a 
company  may  be  given.  In  re  Land  Credh' 
CoMPANT  OF  Ibeland.  Hx  parte  Overend,  Gcb- 
NET,  &Co.  -----  460 
NEXT  OF  XIH — ^Next  of  kin  according  to  the 
statute,  exclusive  of  A.     -  -     300 

See  •*  Next  of  Kin,  exclusiye  of  A.** 
"HECr  or  KIH,  EZCLU8IVE  OF  A.*'— TTtH— 
Construetion^Next  of  Kin  according  to  the  Statute 
of  JHUribuiioMf  exclusive  of  A.]  A  testator  gave 
his  estate  to  such  of  his  three  grandchildren,  S^ 
ilf.,  and  £1,  as  should  survive  their  father  and 
attain  twenty-five,  but  in  case  two  only  of  thenL 
should  die  in  the  lifetime  of  their  father  or  under 
twenty-five,  and  the  omoimt  to  which  the  surviv- 
ing grandchild  would  then  become  entitled  should 
exceed  £10,000,  then  the  excess  should  go  to  the 
person  or  persons,  exclusive  of  the  surviving 
grandchild,  who,  under  the  Statute  of  Distribu- 
tionSf  would  immediately  on  the  decease  of  tho 
survivor  of  the  other  two  grandchildren  bo  en- 
titled to  tho  t6stator*s  personal  estate  if  he  had 
then  died  intestate. — S.  and  E.  died  under  twenty- 
five,  E.  being  the  survivor  of  the  two.  and  at  her 
death  M.  was  the  sole  next  of  kin  of  the  testator, 
supposing  him  to  have  died  at  that  time  :-^Held 
(affirming  the  decision  of  the  Master  of  the  Rolb), 
that  the  persons  who  at  the  death  of  E,  would 
have  been  the  next  of  kin  of  the  testator  if  JIf. 
also  had  then  been  dead,  were  entitled  to  file  a 
bill  for  the  administration  of  his  estate.  White 
tr.  Spbixgett    -----     30O 

KOISE — Nuisance  —  Injunction — Croxcds — Statute 
25  d-  26  Vict,  c.  42  {Sir  J.  BoWs  Act).]  A  circus, 
tho  performances  in  which  were  to  \*e  carried  on 
for  eight  weeks,  was  erected  near  the  Plaintiff's 
house,  and  the  performances,  which  took  place 
every  evening,  lasted  from  about  half-past  seven 
till  half-past  ten.  It  was  proved  that  the  noise 
of  the  music  and  shouting  in  the  circus  could  b^ 
distinctly  heard  all  over  the  Plaintiff's  house,  and 
was  so  loud  that  it  could  be  heard  above  the 
conversation  in  the  dining-room,  though  the  win- 
dows and  shutters  were  closed,  and  several  per- 
sons were  talking  in  the  room : — Held  (affirming 
the  decision  of  MaUns,  V.C.),  that  this  was  such. 
a  nuisance  as  the  Court  would  restrain  by  injunc- 
tion.— If  the  evidence  is  satisfactory,  the  Court 
will  grant  an  injunction  against  a  nuisance  with- 
out having  the  que:$tioD,  whether  there  is  a  nui- 
sance, triecl  before  a  jury.  Inchuald  v.  Bobinsox. 
Inchbald  v.  Babbington      -         -         -     88S 

KOTXCE—Allotment  of  shares  -  822,  325,  n. 
See  Acceptance  of  Shabes.    2,  3. 

Husband  and  wife — Solicitor  acting  for  both 

parties  -  _  -  .       SS' 

See  Fbaud  Of  Mabbied  Woman.    1. 

KOVATIOV  OF  ViEBr  — Debtor  and  Creditor.], 
S.  &  K.  gave  to  G.  promissory  notes  to  secure 
moneys  advanced  bv  him  to  them  to  enable  them 
to  carry  on  the  works  of  a  railway  for  which  they 
were  contractors.  The  notes  were  payable  at  five 
years  from  the  completion  of  .the  railway.  The 
moneys  advanced  were  carried  to  the.  credit  of 
S.  &  K,  in  their  banking  account  with  Q,  &  Co.^ 
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KOYAHOV  OF  JUSEN-^continued. 
in  which  finn  G.  was  a  partner.  The  promissoiy 
notes  were  none  of  them  given  until  after  S.  de  A. 
had  made  over  their  business  to  a  company,  though 
some  of  the  advances  were  made  before.  At  the 
time  when  the  notes  were  given,  O.  stated  by 
Jetter  that  he  looked  to  S.  &  K.,  and  knew  no- 
thing of  the  company  in  the  matter.  The  com- 
pany had  the  benefit  of  the  advances.  More  than 
A  year  afterwards  G,  applied  to  the  company  for 
a  year's  interest,  which  the  company  paid,  and  at 
the  same  time  sent  to  G.  d;  Co.  a  cheque  by 
8.  &  K.  for  the  whole  sum  remaining  to  their 
credit,  directing  G.  &  Co,  to  place  it  to  the  credit 
of  the  company : — Hdd  (reversing  the  decision  of 
the  Master  of  the  Rolls),  that,  having  regard  to 
G*8  express  repudiation  of  the  company  as  his 
debtors,  the  suosequent  circumstances  were  not 
enough  to  make  them  such,  and  that  he^  had  no 
jight  of  proof  against  the  estate  of  the  company 
when  wound,  up.  Jn  re  Smith,  Knight,  &  Co. 
Ex  parte  Qtimos        -         -         -         -     662 


HUIBAHOB— Noise— Crowds  -  -     888 

iSM  Noise. 

HUISAHGE  BT  PUBLIC  BOBY  —  Injunction  — 
Nuisance — Form  of  Decree — Reference  to  Expert 
— 15  A  16  Vict,  e.  80,  a,  ASfSutpention  of  Injunc- 
tion in  difficult  Caeea — Information  at  the  Relation 
of  Local  Board  of  JJeaOfc.]  Where  a  Phiintiff 
has  proved  his  right  to  an  injunction  against  a 
nuisance  or  other  injury,  it  is  no  part  of  the  duty 
of  the  Court  to  inquire  in  what  wa^  the  Defen- 
dant can  best  remove  it.  The  Plaintiff  is  entitled 
ioan  injunction  at  once,  unless  the  removal  of 
the  injury  is  physically  impossible;  and  it  is 
the  duty  of  the  Defendant  to 'find  his  own  way 
out  of  the  difficulty,  whatever  inconvenience  or 
expense  it  may  put  him  to. — In  such  a  case  a 
Teference  before  the  decree  to  an  expert  under 
the  15  &  16  Vict.  c.  80,  s.  42,  as  to  the  exist- 
ence of  the  injury,  or  as  to  the  best  mode  of 
^removing  it,  is  improper.  —  Wliether  such  a  re- 
ference as  to  the  best  mode  of  removing  the  in- 
jury would  be  proper  after  the  decree  —  Qwere. 
-^Bat  when  the  difficulty  of  removing  the  injury 
OS  great,  the  Court  will  suspend  the  operation  of 
the  injunction  for  a  time,  with  liberty  to  the  De- 
fendants to  apply  for  an  extension  of  time. — An 
.information  was  filed  at  the  relation  of  a  Local 
Board  of  Health,  praying  for  an  injunction  to  re- 
strain the  visiting,  justices  of  a  county  lunatic 
asylum  from  allowing  the  sewage  from  the  asylum 
to  pollute  a  certain  stream.  The  facts  of  the  pol- 
lution of  the  stream  existing,  and  being  attribut- 
able in  part  to  the  sewage  of  the  asylum,  being 
proved,  the  Court  granted  an  injunction ;  but  sus- 
.pended  its  operation  for  three  months  to  enable 
the  Defendants  to  make  the  necessary  arrange- 
ments, with  liberty  to  the  Defendants  to  apply 
for  an  extension  of  time. — The  decree  of  MaUne, 
V.C.,  reversed.  —  If  a  public  body,  which  has 
powers  given  it  by  a  statute  for  the  performance 
of  a  particular  object,  exercises  its  powers  so  as 
to  injure  the  property  of  others,  it  is  responsible 
for  the  injury,  unless  the  act  done  was  absolutely 
necessary  for  the  performance  of  the  object  of  the 
statute. — ^It  is  no  answer  to  an  information  at  the 
relation  of  a  Local  Board  of  Health  to  abate  a 
nuisance  arising  from  sewage,  that  the  Board  has 


innBAHGE  BY  FTTBIIO  "BOVY-^sontinued. 
'  power  itself  to  remedy  the  evil  by  making  sewers ; 
I  because  it  is  the  duty  of  the  Board  to  prevent  a 
,  nuisance  arising  in  its  district  instead  of  putting 
'  the  ratepayers  to  the  expense  of  additional  works, 
i  Attornet-Gekebal  V,  Colnky  Hatch  Lunatic 

Asylum  -         -         -         -         -     14$ 

OTYZR  BY  PLAINTIFF  — Incapacity  to  fulfil 

offer  -  -  -  -  -     402 

See  Stock  Mobtgaos. 

'  OFFICIAL  A88IOinSE— Title  before  appointment 

See  Equity  to  Settlement.  [847 

OFFICIAL  LiaUIBATOBr-Oosts     -  -     888 

I  See  Acceptance  of  Shares.    2. 

, Solicitor — ^lien  on  file  of  proceedings      087 

See  Soltcitob'b  Lien.    2. 
OBDEB  VXTKC  FBO  TUKC— Bevivor    1, 8,  n.,  351 
See  Revivor  and  Supplement.    1 — 3. 

PAID-UP  SHABKfl — Subscriber  of  memorandum 
I  See  SuBfiCBiBBB  OF  Memorandum.     [778 

*  PAEHEB  —Bill  charging  wilful  default     -     513 

See  Wilful  Default. 
Interested  in  profits  of  re-sale— Specific  per- 
formance     -  -  -  -     101 
I                See  Sub-Contract. 
I  PABTKEB8HIP— Accounts— Pleading  —  Excep- 
tions to  answer        ...     886 
See  Partnership  Accounts. 

Profits — ^Investment  in  land    -  -     003 

See  Co-OwNEiifiHiP  op  Real  Estate. 

PAETNZB8HIP    AODOUtm—Pleadina-'AMwer 

— EzceptuMM— Amount   received."]    A  Defendant 

who,  by  answer,  denies  the  Plaintiff's  right  to  an 

account,  but  makes  admissions  sufficient  for  the 

I  purposes  of  the  suit  up  to  decree,  cannot  bo  re- 

I  quired  to  give,  by  answer,  further  accounts. — A 

bill  was  filed  by  one  partner  to  set  aside  an  agree- 

I  ment  under  which  the  partnership  had  been  dis- 

I  solved,  and  alleged  that  the  other  partner  had 

'  represented  a  certain  debt  to  be  Ixid  which  was 

I  not  so.    The  interrogatories  asked  the  Defendant 

to  set  forth  what  sums  lie  had  received  in  respect 

'  of  this  debt,  and  also  to  set  out  the  partnership 

I  accounts.    The  Defendant,  by  his  answer  as  to 

I  the  debt,  set  forth  the  particulars  as  to  a  patent 

,  assigned  to  him  by  the  debtorc,  and  proceedings 

connected  therewith,  and  said  that  he  had  re-' 

I  ceived  on  account  of  his  interest  in  the  patent 

'  more  than  the  amount  of  the  debt ;  and  by  his 

answer  as  to  the  accounts  the  Defendant  said  that 

they  were  very  extensive,  that  the  Plaintiff  had 

always  access  to  the  books,  and  that  the  Defendant 

had  no  means  of  giving  the  information  sought 

except  by  referring  to  the  books,  and  could  only 

give  the  particulars  required  by  employing  an 

accountant,  and  submitted  that  he  ought  not  to 

be  obliged  to  set  forth    the   accounts :—  Held 

(affirming  the  decision  of  Maline^  V.C.),  that  the 

nnswer  was  sufficient. — White  v.  Barker  (5  De  G. 

&  Sm.  746 ;  17  Jur.  174)  followed.    Lockett  v, 

LOCKETF  -  .  -  -  .      330 

PAST  HOLDER  07  FOBRTTED  8HABE8     806 

See  Forfeited  Suaris. 
PAST  MEXBEBS-^Forfeited  shares  -     866 

See  FoRFsn^D  Shares. 
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PATEHT— Priority— ProvIsioDal  specification — 
Sealing  patent        -  -         -     577 

See  Pbovisional  Specification. 

—  Eegibter  of  proprietors — ^Expunging  entry 
— ^Appeal     -  -  -  -     784 

See  Regtsteb  of  Pbofbietobs  of  Pa- 

''*        TENTS. 

PATSHT  BUTT — ^Interrogatories  by  Defendant — 
Exceptions  -         -         -  -     678 

See  Imterbogatobies  bt  Defendaitt. 
PATICEVT  OP  MOBTOAOE  J^NT  —  Transfer 
vfithwU  Notice^ Payment  to  a  SdUciior  not  autho- 
rited  by  Mortgagee — Negligence — jPorecIosvre.]  N, 
<fe  T.,  who  were  mortgagees,  transfeired  their 
mortgage  to  the  Plainti£^  who  gave  no  notice  to 
the  mortgagors.  Afterwards  the  mortgagors,  in- 
tending to  redeem,  paid  the  amount  secured  by 
the  mortgage  to  tlie  solicitors  of  N.  &  T.  without 
ascertaining  that  they  were  authorized  to  receive 
it;  the  solicitors  misappropriated  the  money.  N, 
&  T.  executed  a  deed  prepared  by  their  solicitors, 
but  without  perusing  the  same  or  knowing  its  con- 
tents, which  contained  a  recital  acknowledging  the 
receipt  of  the  money,  and  purported  to  convey  the 
property  by  the  direction  of  the  mortgagors  to 
their  nominees.  There  was  no  proper  receipt  in- 
dorsed on  the  deed.  The  Plamtiff  filed  a  biU  of 
foreclosure  against  the  mortgagors : — Held  (a£3rm- 
ing  the  decree  of  the  Master  of  the  Bolls),  that  the 
Plaintiff  was  entitled  to  the  usual  foreclosure  de- 
cree. Withinqton  r,  Tate  -  -  '  -  288 
PATXSHT  TO  ONE  JXJEXSUTO^,— Executor  or 
Trustee— Breach  of  Trust— Notice:]  A  testator 
gave  the  residue  of  his  estate  to  his  two  executors 
upon  certain  trusts.  Part  of  his  estate  consisted 
of  a  bond  given  by  the  trustees  of  a  minor  who 
came  of  age  within  a  year  after  the  death  of  the 
testator,  and  the  executors  then  accepted  his  bond 
to  them  jointly,  in  the  place  of  the  bond  given  by 
the  trustees. — Ten  years  afterwards  a  part  of  the 
money  was  paid  by  the  obligor  to  one  of  the  obli- 
gees, who  embezzled  the  money  so  paid,  and  gave 
a  receipt  purporting  to  be  signed  by  both  the 
obligees,  but,  in  fact,  signed  by  one  only,  the  sig- 
natiue  of  the  other  being  a  forgery. — In  a  suit  by 
the  other  executor  and  ceetwe  que  truet  under  the 
will  against  the  obligor  : — Held,  that  though  the 
obligor  intended  to  have  the  receipt  of  both  obli- 
gees, the  receipt  of  one  was  sufScient  to  discbarge 
tne  obligor  as  the  obligees  were  executors : — Hdd, 
that  under  the  circumstances  the  acceptance  of  a 
bond  from  the  obligor  in  the  place  of  the  bond 
from  his  trustees  was  not  a  breach  of  trust  by  the 
executors. — Debtors  to  the  estate  of  a  testator  will 
not,  merely  on  account  of  the  lapse  of  time,  be 
held  to  have  notice  of  the  fact  that  all  the  debts 
are  paid,  and  that  the  executors  have  become 
trustees.  Cbablton  v.  Eabl  of  Dttbham  -  488 
PBIAITY— Company— Loan-notes  -     748 

See  Lloyd's  Bonds. 
PZR80H  OP  TJK80tJin>  ItlSjy— Practice— True- 
tee  Ad,  1852,  s.  1—Lord  Chancellor,]  Where  the 
legal  estate  in  land  sold  under  the  order  of  the 
Court  is  vested  in  a  person  of  unsound  mind,  but 
not  found  lunatic,  an  order  may  be  made  by  the 
Lord  Chancellor  on  a  Petition  in  Chancery,  under 
the  Trustee  Acts,  appointing  a  person  to  convey 
the  legal  estate  so  vested.    Hebbing  v.  Clabk 

[167 


PEB80 V  OP  VHBOmn)  aLxao-HxnHnued, 

8.  —  Appointment  of  New  Trwtee$'-Truttee 
Act,  1852,  «.  10— Lunactf-^uriedietion.]  Where 
a  Petition  is  presented  under  the  Trustee  Acts, 
1850  and  1852,  for  the  appointment  of  new  trus- 
tees in  the  place  of  trustees  some  of  whom  are  dead 
and  the  survivor  a  person  of  unsound  mind,  not  so 
found  by  inquisition,  the  Petition  may  be  presented 
in  Lunacy  only,  and  not  in  Chancery. — In  re  Boyee 
(12  W.  R.  359)  considered.  Jti  r«  Owen  -  788 
PLEADDfO — ^Exceptions  to  answei^-Partneraliip 

accounts       -         -         -         -    338 

See  Pabtnebshif  Acxx)ui9T8. 
Offer  by  Plaintiff— Incapacity  to  fulfil  ofier 

See  Stock  Mobtoagee.  [408 

PLSDOS — ^BiUs  of  lading — Consignees  of  cargo 

See  Mabshalliko.    1.  [163 

POUCT  OP  nrsUBAKGE— Bequest  of '^moDey" 

iSwMoinsT."  [«4 
Unstamped  policy         -         -         -    611 

See  Muttal  Inbubakgb  Societt. 
POWX&— Appointment  by  gift  of  legacies     W( 

See  Affointment  bt  Gift  of  Legacies. 
FRAOIIOB— Appeal-— Administration  soit—Oe- 

ditor  who  has  not  appealed  -    736 

See  Mebcajitilx  Law  Amendmemt  Act* 
Appeal — Certificate  of  one  counsel    -    661 

See  CsBTiFiCA'nB  of  Ohe  Cooibel. 
Appeal  for  costs— Oosts  of  trustees    -    687 

See  Affeal  fob  Costs.    2. 
Appeal  for  costs — Motion  to  commit  -    361 

See  Appeal  fob  Costs.    1, 


-  Appeal  from  order  in  Chambers 
See  Taxation  of  Costs.    2. 


.    616 


Bankruptcy — ^Appeal  from  Registrar  -    353 

See  Bansbuftct  Affeal. 

Costs  of  suit  which  is  stayed  -         -    413 

I  See  Costs  of  Suit  which  is  stated. 

' Exceptions — Discovery  anticipatiog  the  de- 

I  cree   -  -         -  -         -    413 

I  See  Disoovbby  anticifatino  the  Di- 

I  OBEB, 

I Interpleader  suit— Affidavit  of  no  collnaion 

'  — Undertaking  as  to  damages     -    347 

See  Affidavit  of  no  Collusion. 

I Lunacy— Withdrawal  of  demand  for  jtiry 

[8» 
1  See  WiTHDBAWAL  of  Pexaitd  fob  Jubt. 

Person  of  unsound  mind — Trustee  Act 

[167, 783 
See  Pebson  of  Unsound  Mind.    1, 2. 

I Revivor— Infants  -         -    1,446,443 

See  BxvnoB  and  Sufflbmezit.    1, 4, 5. 

Bevivor— Marriage  of  Plaintiff        -    ^^ 

i  iSsa  BeVITOB  AND  Sufflemxbt.    3, 

< Revivoi^— ^tino  pro  tunc         -    If  361, 3,n. 

I  See  Revivob  and  Scppixmevt.    1—3. 

Sale  by  Court— Trustee— Leave  to  bid   M7 

See  Mobtoage  to  Trustee. 

Taxation — ^Application  to  review 

See  Taxation  of  Costs.    1. 
.  — : —  Transfer  of  cause 

See  Tbansfbb  of  Cause. 
Varying  minutes 

See  MoBTGAGE  to  Tbustee. 
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FBBCATOBT  TRmC^WiOr^Diredion  to  provide 
Be$idence  and  Maintenance,']  A  testator  gave  the 
residue  of  his  personal  estate  to  his  son  T.,  aud 
devised  his  real  estate  to  T,  for  life,  with  re- 
mainders over,  and  appointed  him  sole  executor. 
He  then  directed  that  his  daughter  A,  should  re- 
side with,  and  he  maintained  by,  T.  so  long  as  she 
should  remain  single  and  unmarried.  J.  lived 
sometimes  in  T*b  house,  and  was  maintained  by  i 
him,  but  afterwards  left  of  her  own  accord  and 
resided  with  her  brother-in-law.  After  T,'s  death  | 
she  made  a  claim  against  his  estate  for  main- 
tenance : — Held  (reversing  the  decision  of  Jame$, 
Y.C.),  that  A.  was  only  entitled  to  maintenance 
80  long  as  she  resided  with  T.,  he  being  willing 
io  receive  her ;  and  that  the  obligation  on  T.  to 
provide  her  with  residence  and  maintenance  did 
not  extend  beyond  his  life^    Wilson  v.  Bell  681 

?BI8nMFnOV — Grant  of  reversion — Long  term 

[190 
See  PsssuMFnoN  or  Gbaitt  or  Beveb- 

SION. 

PBXSUICFIIOV  OF  O&ANT  OF  BEVSKSIOH— 

Freehold  or  LeatehM."]  By  an  indenture  of  lease 
dated  1598  a  farm  was  demised  for  1000  years, 
with  a  covenant  by  the  lessor  to  convey  the  fee 
simple  to  the  lessee  within  five  years  if  required. 
The  farm  was  assigned  as  a  leasehold  in  1777, 
since  which  time  it  had  been  three  times  devised 
as  freehold,  and  on  the  Court  rolls  of  the  manor  of 
which  the  farm  formed  part  the  land  was  called 
freehold  : — Held,  that,  under  the  circumstances,  it 
remained  leasehold  as  between  the  heir  and  the 
administrator  of  an  intestate  owner. — Order  of  the 
Master  of  the  Boils  varied.  Jeffreys  v.  Maehu  (29 
Beav.  344)  distinguished,    Pickett  v.  Packham 

[190 

PBIOBITY— Costs  in  two  suits        -  -     412 

See  Costs  of  Suit  which  is  stated. 

—  Patent — ^Two  provisional  specifications  of 
patent  -         -         -         -     577 

See  Provisional  SPEcincATiON. 

PBODUCmOV  OF  DOCUILBNIB—  Winding-up— 
Ckmpames  Act,  1862,  >  115 —Batikera'  £0^.] 
Shares  in  a  company  now  in  course  of  winding  up 
had  been  transferred  from  C.  to  N.  without  con- 
sideration, G,  beinff  the  aotive  party  in  the  trans- 
action, and  the  subsequent  calls  had  been  paid 
with  moneys  supplied  by  (?.  The  liquidators, 
considering  it  material  to  trace  these  moneys,  ap- 
plied for  a  summons  calling  nnon  the  secretary  of 
the  banking  company  with  wnom  G,  kept  his  ac- 
count, to  attend  for  examination,  and  produce  all 
books  containing  entries  as  to  G.*s  affairs.  The 
Master  of  the  Bolls  vras  not  inelined  to  isBoe  the 
summons,  but  desired  the  noint  to  be  brought  be- 
fore the  Lords  Justioes  :-^Meld,  that  the  summons 
might  issue,  it  being  left  open  to  the  witness,  upon 
his  attending  the  summons,  to  take  any  objections 
he  might  have  to  the  inspection  of  the  books;  In 
rs  Smith,  KiaoHT,  &  Ca      -         -         -     421 

•— —  Solicitor's  lien — ^Doouments  relatmg  to  com- 
pany in  liquidation  -  -  215 
See  Solicitob*s  I^Eir.    1. 

Solicitor  of  official  liquidator-— File  of  pro- 
ceedings -  ..  •  .  ^7 
See  SouGiiTOB*s  Lixn.    2. 


FBOOF  UinXBB  WlHDIHiMJP— Interest    14,648 
See  Interest  ox  Debts  in  Winding-up. 
1.2. 
FSOVmOVAL    SPECIFIGATIOK— Po/tfii^-^ea^ 
ing  Patent — Priority — Patent  Law  Amendment 
ulci,  15  <fc  16  Vict.  c.  83,  «.  6,  9,  10,  23,  24.] 
Leaving  a  provisional  specification  and  obtaining 
provisional  protection  does  not  prevent  a  second 
applicant  from  leaving  a  provisional  specification 
of  a  similar  invention,  and  obtaining  valid  letters- 
patent  for  the  invention  before  six  months  have 
elapsed  from  the  time  when  the  first  provisional 
specification  was  left ;  and  in  such  a  case,  letters- 
patent  will  not  be  ^nted  to  the  first  applicant 
for  any  part  of  his  invention  which  is  covered  by 
the  letters-patent  already  obtained  by  the  second 
applicant.    Ex  parte  Bates  &  Uxdoate     -     577 
PXJBUO    OOWEHIENGE — Bailway   company- 
Level  crossing        -         -*        -     194 
See  Level  Gbo8Biko. 
FVBLIO   IKJUBT— Injunction— Motiveb  of  per- 
sons instituting  suit  -         -       71 
See  Breaking  xtp  Streets  to  lay  Gas« 
pipes. 
FUBCHASB  WITR017T  KOTIOS— Right  to  title 

deeds 14S 

See  Deposit  of  Deeds. 
PUBS  PZBS0KALT7— Mortmain— Land  in  Ma- 
deira^        -  -  -  -     809 
See  Mabshalling.    2. 

RAILWAYS  CLAUSES  ACT,  1845,  ss.  16,  46,  53, 
56      -  -         -  -         -     194 

See  Level  Cbossino. 
SAILWAT  COMFAVT  — Compulsory  powers  — 
Undertaking  -  -         -     522 

See  Ck)MPULSOBT  Powebs. 
—  Level  crossing — Public  convenience  -     194 

See  Level  Obossino. 
BEAL  JBtMSCZ — Partnership — Profits— Invest- 
ment in  land           -         -          -     003 
iS!o0  Co-owNEBsmp  OF  Beal  Estate. 
BE0I8TEB— Refusal  of  directors  to  register  trans- 
fer      20 

See  Tbansfeb  op  Shabes.  1 . 
BXOIBIXE  OF  PBOPBISTOBS  OF  PATERTS — 
JurUdietum — Patent  Law  Amendment  Act,  1852, 
B.QS—Bighi  of  Appeal  from  tlie  Master  of  the  BoOt.i 
Thero  is  no  right  of  appeal  to  the  Court  of  Appeal 
in  Chancery  against  an  order  made  by  the  MaJBter 
of  the  Bolls  under  the  38th  section  of  the  Patent 
Law  Amendment  Act,  1852  (15  &  16  Vict.  0.  83), 
to  expunge  an  entry  in  the  rogister  of  proprietors 
of  patents,  in  re  Hobi^ley  Aim  Eniqhton*s 
Patent  -----     784 

BE0I8IBAB  nr  BAHKBUPTCT  —  Appeal  from 
See  Bahkbcptct  Appeal.  [852 

BEGIBTBATIOV  OF  CBEDITOBS'  BEED— jBan^- 
rupicy  Act,  1861,  9$,  199,  200— Order /or  Begietra- 
ti<m  not  conclusive  a$  to  Validity  —  Befuaal  to 
Adjudicate,]  A  creditor  petitioned  for  adjudication 
against  his  debtor.  On  the  following  day  the 
debtor  gave  notice  of  motion  to  stay  procoecUngs 
and  diuoiss  the  petition.  On  the  hearing  of  the 
motion,  the  debtor  proved  a  deed  registered  under 
the  200th  section  of  the  Bankrupteu  Act,  1861, 
beforo  the  Petition  was  presented,  and  an  order  of 
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SEOISTEATIOK  OF  GBEDIT0B8'  DiEED^eont,       |  BEVIVOB  AHB  SUFPLEMEST—cowUmud, 

a  London  Commissioner  allowing  it  to  be  regis-  \       2. Practice — Nunc  pro  tunc.']    Order  to 

tered  as  complying  with  the  provisions  of  the  Act.  j  revive  after  several  abatements  and  defects  made 
The  creditor  proceeded  to  examine  the  debtor  as  ,  nunc  pro  tunc.    BIackekzib  v.  Gear        -     2,  n. 

to  his  creditors,  in  order  to  shew  that  the  i)ro-  g. Practice— Marriage  of  Plaintiff-Order 

visions  of  sect.  200  had  not  been  complied  with,  i  jv-„„c  p^o  i^^ci  a  suit  for  administration  was 
but  the  examination  was  stopped  on  the  ground  instituted  in  the  name  of  three  infants  bv  their 
tliat  the  order  of  the  Ijondon  Commissioner  was  i  „ext  friend.  After  this  one  of  them,  a  female, 
conclusive ;  and  an  order  was  made  dismissing  married  before  decree.  The  next  friend  and  the 
the  ijctition.  The  petitioning  credttor  ^appealed  i  other  parties  to  the  suit  were  unaware  of  the 
on  the  ground  that  the  order  was  not  warranted  i  marriage,  and  she  and  her  husband  were  unaware 
by  sect.  199  of  the  Act,  and  on  the  ground  of  the  ,  of  the  existence  of  the  suit  until  after  a  decree 
examination  having  been  stopped  :—HcW,  that  I  hatl  been  made.— Vice-Chanoellor  ^euart  declined 
the  Commissioner  had  junsdiction  to  entertain  ,  to  make  an  order  of  revivor,  considering  that  the 
the  motion  and  to  dismiss  tlie  petition,  if  satisfied  Jefect  could  not  be  remedied  without  a  supple- 
that  there  was  a  deed  of  arrangprnent  which  would  ^  mental  bill ;  but,  the  Defendants  consenting,  an 
render  an  adjudication  void :— But  held,  that  the  order  of  revivor  was  made  by  the  Lords  Justices, 
case  must  go  back  to  tlie  Commissioner  for  the  I  Griffin  v.  Mohoan    -  -  -         -    851 

examination  of  the-debtor  to  proceed,  the  ex  parte  m  '  n  *•  t  *  ,  -xn  jt  ^t*  t-^  -  cr 
order  of  the  London  CommWoner  not  beingcon-  ,  .  .^'l^^^'t^H^^VH  ill  iS^n  in  .' 
dtiBive  eridence  that  the  deed  had  been  as^nted  '  '•  52.]    Where  prooeedin|8  had  been  taken  in  . 

to  OS  required  by  the  Act.    Ex  parte  National  I  J")  ^^\  '*  ^^  'irrtf  „,      .   L  fnS^i^^  ^ 

BELEABE  OF  SITBJBTY  —  Release  by  Creditors  c.  86,  s.  62,  bringing  before  the  Court  the  children 
^Covenant  to  pay  InterettrSesuUinq  Trust  for  ^yho  were  infants,  and  directing  that  they  should 
D^tor.']  By  a  mortgage  deed  the  debtor  cove-  be  bound  by  the  proceedings ;  but  that  a  bUI  was 
nanted  to  pay  principal  and  interest,  and  a  surety  necessary  for  the  purpose.  ArwEK  t>.  Haines.  446 
covenanted  to  pay  the  interest  in  default.    The  I        -  n'^.        t  t    ^      lo  icir.-^  -  q« 

debtor  afterwarfi^'by  deed,  aarigned  Ua  property  |  .  .l\-^j;^'!^-'jt^V^^^J}fI'^s^-^ 

to«  4..«»4^»  «^  4^*..\,4.  4»  o<^n  «»^  .i;..^^r>  «T.»  i.»jr««j«  *•  52.1    Where,  after  an  administration  smt  iiftci 

a  trustee  on  trust  to  sell  and  chvide  the  proceeds  been  instituted,  a  child  was  bom  who  took  an 

amongst  his  creditors ;  the  creditors  releasing  the  J^T"  1^  J'    ♦u^  .     izJS  +1.0*  fii-m  mu 

debtor  from  the  debts  due  to  them  respectively;  P*?^?*"^  !^®  property  >-.irefd,  that  there  wm 

T^«f  *i.«tl  «oo  n  ^i^^ia^iJr  ^kI  aI^  ♦w^rt/iT;.';^  juHsdiction  to  make  an  order  under  15  &  16  Vict, 

but  tiiere  was  a  proviso  in  the  deed  that  noth  ug  J    ^       5    brinrinff  the  child  before  the  Court 

l^r.Llrmi£t.vnT^^^^^    ^i;v''S^J^I^n    «^«d  directing  tStt^e  shoSd  be  bomid  by  the 

rre^S^'f^n^^lnl^^^^^^^^  C^/"^^°^  ^^*"^  suit.    EGHRKO*.^. 

that  this  deed  only  amounted  to  a  covenant  not     ■'^'*o*"*o^ 

to  sue  the  debtor,  and  that  the  surety  was  not 

released,  but  that  the  surety  could  pay  off  Uie 

principal  to  the  creditor  and  recover  the  amount 

from  the  debtor. — Semble,  that  under  such  a  deed 

of  assignment  there  would  be  a  resulting  trust  of  I  bOYAI  OEOGEAFEICAL  SOCIETY— Bequest  to 

any  surplus  for  the  debtor.— Decree  of  Giffard,  I  ^Mortmain  -  -         -    809 

V.C,  affirmed.    Gbeekv.  Wynn     -  -     204  |  &e  MAnsHALLWO.    2. 

BEPTOIATIOK  OF  DEBTOBr-Novation  of  debt  |  bOYAL  HUMAHE  SOCIETY—Bequest  to-Mort- 
See  Novation  op  Debt.  [662  ^^^n .  .  .       ^.         -809 

BEPUDIATIOV  01  8HABES— Conditional  allot-  ;  See  Mabshalling.    2. 

ment  -         -  -  -         178,  582  I  bOYAL  SOCIETY— Bequest  to— Mortmain     809 

^6c  Allotment  OP  Shares.    1,2.  |  ^Marshalling.    2. 

Void  amalgamation       -  -  -     608  | 

See  Amalgamation  op  Co^ipaniks.    2.     ^  gj^jj;  by  COTJET— Trustee— Leave  to  bid  -    587 
EESIBEECE  AHD  MAINTEKAKCE— Trust  for  581  1  See  Mortgage  to  Trustee. 

See  Pbecatory  Tbust.  I Trustee  Act,  1852— Person  of  unsound  mbd 

BESTEADTT  OF  TEALE— Uncertainty      -     654  [  See  Person  op  Unsound  Mind.  1.    [167 

See  Covenant  in  Restraint  of  Trade.    ^  SEOUEITIES  FOEBILU  OE  EXCHAKGE— l><wWe 

EESTBICnVE  COVEHAHTS— Land  released  by    Insolvency— Claims   of   BUi   ^dersr-Bx  f^ 

covenantor— Notice  -  -     218  1  ^'^a^'w?]    3f.  borrowed  money  from  the -K.  wm- 

See  Covenant  running  with  the  Land.  I  V^J*  for  which  he  accepted  and  gave  to  them  oms 

•B«firBA«n«/»nY^T«  «>w  a  v,ii.-a«»i„  .»««  I  of  exchaugc,  aud  deposited  shares  as  a  coUaveraj 

EETBOSPECTIVE  EKACTMENT     -         -     785  1  security.    When  the  biUs  became  due  M.  yn^^^ 

^««  Mercantile  Law  Amendment  Act.  '  ^^  i^  contmued,  and  the  managing  director  ot 

BEVIVOEAHDSUPPLEMEHT— Practice— In/ante  I  the  H.  company  sent  him  for  acceptance  fresh  bp, 
—■Nwicpro  tuw^— 15  &  16  Vict.  c.  86,  s.  52.1  Where  |  with  a  letter  stating  them  to  be  in  place  of  those 
proceedings  had  been  taken  in  a  suit  which  was  '  falling  due.  M.  accepted  the  new  eet  of  bills  on 
abated  by  the  death  of  a  party :— ffeW,  that  there  j  that  footing.  After  this  M.  died  insolvent,  and 
was  no  jurisdiction  to  make  an  order  against  infant  |  the  R.  coniiMiny  was  ordered  to  be  wound  up.  »"*» 
heirs  to  revive,  and  that  they  should  be  bound  by  1  was  admitted  to  be  utterly  insolvent.  Both  sets 
the  proceedings.    Capps  v.  Capps   -  -         1  [  of  bills  had  been  negotiated,  and  wereoutstanduisr. 


EOLUEO  MILL— Fixtures  -  .         -    680 

See  Fixtures. 
EOLrS  ACT— Nuisance        -  -         -     S8« 

Sm  Noise. 


.Ch.  Vol.  IV.] 


JNDEX. 


SECUJUTIES  FOB  BILU  OT  ISXCRASQZ—conL 

The  holders  of  the  first  set  of  bills  applied  to  have 
such  first  set  paid  by  means  of  tlie  deposited 
nhares,  OQ  the  jHincipIe  of  Ex  parte  Waring  (19 
Ves.  345).— fi'eZd,  by  the  Master  of  the  Rolls,  that 
the  bill  holders  could  not  malDtain  auy  claim 
4igainst  the  shares  deposited.— Held,  on  appeal, 
that  Ex  parte  Waring  did  not  apply  in  &vour  of 
the  holders  of  the  first  set  of  bills,  for  that  the 
H.  company  after  receiving  the  new  bills  in  place 
of  the  old  ones,  were  bound  to  indemnify  M. 
against  the  old  ones,  and  liad  no  right  to  apply 
his  shares  in  payment  of  them ;  but  whether  the 
principle  of  Ex  parte  Waring  was  not  applicable 
in  favour  of  the  holders  of  the  new  bills,  quaere. 
In  re,  Genbbal  Rolling  Stock  Company.  Ex 
parte  Alliance  Bank  -  -  -     428 

Marshalling  securities  -  -  -     168 

See  Mabseallino.    1. 

SET-OFF  IK  WlADDrO-TJP— J^an&rup^  Contribu- 
tory— Mutual  Credit — Companies  Act^  1862,  m.75, 
^5^Bankrupt  Law  ConsoUdatian  Act,  1849, 8. 171.] 
A  contributory  of  a  company  in  course  of  winding- 
up  executed  an  inspectorship  deed,  the  efiect  of 
which  was  to  import  the  mutual  ctedit  clause  of 
the  Bankruptcy  Act,  1849.    At  the  date  of  the 
deed  the  contributory  was  the  holder  of  three  bills 
accepted  by  the  company,  which  were  shortly 
afterwards  indorsed  to  an  agent  for  collection. 
After  the  execution  of  the  deed  a  call  was  made 
on  the  contributory  to  an  amount  exceeding  that 
of  the  bills,  and  a  few  days  later  the  bills  ma- 
tured : — Held  (reversing  the  decision  of  the  Master  I 
of  the  Rolls),  that  the  bills  could  not  be  proved  | 
against  the  company,  but  must  be  set  off  against  i 
the  call.    In  re  Anglo-Greek  Steam  Navigation  I 
AND  Tbadino  Company.    Cabralli  <fc  Haggard's  ' 
Claim    -         -         -      .   -         -         -     174 , 

SETTLED  ESTATES  ACT  (19  A  20  VicL  c,  120).  ' 
S8.  17,  28 — Coment  to  Appltcation  for  Sale— Con-  \ 
tingent  Bemainderman  —  Specific  Performance —  | 
Vendor  and  PureJuuer — Doubtful  Title— Condition  l 
vf  Sale."]    The  persons  whose  consent  is  required  I 
by  the  17th  section  of  the  SeUled  Estates  Act  to  an  ! 
Hrpplication  for  a  sale  are  persons  whose  consents  , 
ere  capable  of  being  obtained.    Therefore,  where  | 
«  frceiiold  estate  was  limited  in  trust  for  A,  for 
life,  with  remainder  (subject  to  a  general  power  I 
of  appointment  by  2.)  in  trust  "  for  the  person  I 
whom  A.  should  leave  her  heir-at-law  "  in  fee  : —  . 
Held  (reversing  the  decision  of  .the  Master  of  the  < 
Rolls),  that  an  order  for  sale  made  on  the  appli- 
cation of  A„  with  the  concurrence  of  the  trustee  i 
of  the  settlement,  was  not  invalid  by  reason  of 
the  non-concurrence  of  the  unascertained  contin- 
■gent  remainderman. — What  constitutes  a  settled  ' 
estate  within  the  Act,  considered. — Observations  | 
■upon  the  effect  of  the  28th  section  in  curing  an  ; 
informality  in  a  sale  made  in  pursuance  of  the 
Act. — In  a  suit  for.  specific  performance,  a  pur- ! 
chaser  will  be  forced  to  take  a  title  which  appears 
io  the  Court  of  Appeal  to  be  good,  although  the  , 
Judge  of  the  Court  below  was  of  a   different  j 
opinion ;  that  fact  not  being  su£3cient  to  consti- 
tute a  doubtful  title. — A  condition  of  sale  which  | 
did   not   fairly  state  the  objection  to  the  title 
tt<?ninst  which  it  was  directed  :—Held  not  to  be  ' 
binding  on  a  purchaser.     Beiolet  v.  Garter  880  ; 
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SETTLEMEHT— Female  infant 

See  Fraud  of  Married  Woman. 

Ward  of  Court — Marriage  after  twenty-one 

^e  Ward  op  Court.  [846 

Wife's  equity  to — Debts  before  marriage  247 

•  See  Equity  to  Settlement. 

SETTLEMEIVT  BT  COURT  OF  CHAHCEBT— 3far- 
ried  Woman— Equity  to  a  Settlement— Form  of 
!  Settlement.']    A  settlement  was  directed  of  three- 
i  fourths  of  a  fund  belonging  to  the  wife  of  a  bank- 
rupt.   Questions  having  arisen  as  to  the  proper 
I  form  of  tlie  settlement  r—JJcW,  that  the  power  of 
,  investment  ought  to  be  confined  to  the  securities 
on  which  casii  under  the  control  of  the  Court  may 
be  invested  : — Held,  as  regarded  the  limitations 
in  the  settlement,  that  it  ought  to  be  framed  in  a 
proper  and  usual  way  with  regard  to  the  interests 
of  the  wife  and  children,  and  without  any  par- 
ticular regard,  to  the  interests  of  the  assignee ; 
'  and  that  a  |K)wcr  of  advancement  which  ooidd  be 
I  exercised  in  favour  of  children  under  age  was 
,  proper,  though  obiected  to  as  injurious  to  the 
assignee,  but  the  ultimate  limitation  in  default  of 
children  should  be  to  the  assignee. — The  settle- 
ment, as  approved  in  the  Court  below,  gave  the 
fund  in  de&ult  of  appointment  to  the  chudren  as 
tenants  in  common,  without  any  qualification : — 
Held,  that  it  ought  to  be  altered,  so  that  children 
dying  under  twenty-one  and  unmarried  should 
I  not  take  interests  transmissible  to  their  repre- 
sentatives.   Spirett  «.  Willows     -         -     407 

SHZP—Mortgage        -  -  -         -     186 

See  MoRTOAGE  of  Ship. 

SOUdTOB — Duty  to  keep  accounts  -       48 

See  Solicitor's  Acoounts. 

Executor —Pay  ing  himself  out  of  assets    616 

See  Taxation  of  Costs.    2. 

Lien — Official  liquidator — File  of  proceed- 
ings -----  ffiS7 
See  Solicitor's  Lien.    2. 

Lien — Production  of  documents  in  winding- 
up  -  -  -  -  -  816 
See  Solicitor's  Lien.    1. 

Misappropriation  by     -  -  -     764 

See  Bankers*  Account. 

Mortgagee — Payment  to  solicitor  not  autho- 
rized   288 

See  Patmxnt  of  Mortoagb  Debt. 

S0IJCIT0B*SACC0UirT6— St>Ztettors— Coff^ilocottne 
— Dulty  to  keep  Accounts,']  L.  acted  as  solicitor  fos  N, 
in  various  matters,  and  particularly  in  raising  money 
for  him  on  mortgages  and  bills  of  exchange.  He 
also  acted  as  receiver  of  N.'s  rents.  The  course 
as  to  the  transactions  for  raising  n^oney  appeared 
to  have  been,  that  on  each  occasion  X.  received 
the  money,  retained'  out  of  it  a  sum  ag^reed  upon 
for  his  costs  of  that  transaction,  and  handed  over 
the  balance.  The  rents  which  he  received  were 
all  duly  accounted  for,  and  accounts  settled,  not 
including  any  items  for  costs.  After  the  death  of 
the  solicitor  a  large  bill  of  costs  was  sent  in, 
which  was  referred  for  taxation.  The  Taxing 
blaster  required  a  cash  account,  but  no  sufficient 
materials  existed  for  making  it  out,  and  the  Taxine 
Master  certified  that  nothing  was  due  to  the  sob- 
citor,  inasmuch  as  he  had  received  large  sums  of 
money,  of  Ms  disposal  of  which  no  acooimt  was 
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SOLIOITOB'B  ACOOUHTB-— oonft'nue^. 

f ornished : — Held  (aflBnmng  the  deciBion  of  the 
Master  of  the  Rolls),  that  the  bill  of  costs  as 
taxed  must  be  paic^  for  that  the  principle  of 
White  ▼.  Lady  Lincoln  (8  Ves.  36S)  did  not  apply 
where  the  solicitor  was  not  the  general  agent  of 
the  client,  so  as  to  be  able  to  receiye  the  client's 
moneys  at  all  times  without  his  knowledge,  but 
only  received  money  for  him  in  respect  of  separate 
transactions  of  which  the  client  was  aware  at  the 
time,  and  knew  what  was  to  be  receiyed.  In  re 
Lke,  ▲  SouciTOB.    Ex  parte  "SvyiLLE       -       48 

SOLICITOB'B  USB—Winding-up—Produdion  of 
Doeument&^Lien,]  Under  25  t  26  Vict,  c  89, 
8.  115,  the  solicitors  of  a  company  va&j  be  com- 
pelled, on  a  smnmons  obtained  by  the  official 
liquidator  in  the  winding  up  of  a  company,  to 
produce  documents  relating  to  the  company,  with- 
out prqudice  to  their  lien  for  costs.  In  re  Soitth 
Esaix  £btuabt  aiid  Beclamatiqn  GoBfPAmr.  Ex 
iwrto  Pahos  AND  Lattok      ...     215 

2. SoUciior  to  Official  Liquidator— EUe  of 

Proceedings  in  the  Winaing'U]>--General  Order  of 
nth  Nov.  1862,  Rule  58.1  The  solicitor  to  an 
official  liquidator  has  no  lien  for  his  costs  on  the 
file  of  proceedings  in  the  winding-up  and  the 
documents  relating  thereto.  A  solicitor  who  had 
been  employed  by  the  official  liquidator  in  the 
winding-up  and  afterwards  discharged,  was  or- 
dered to  aeliver  up  all  such  documents  to  the 
official  liquidator. — Order  ofStuarty  V.O.,  affirmed. 
In  re  Union  Cement  and  Bbick  Company.  Ex 
parte  Pulbbook  -     '     -         -         -     627 

8FZGIALTT  lUSVTSreach  of  TVuet^Covenanl.} 
Where  a  trustee  had  executed  a  deed  containing 
merely  an  appointment  of  him  as  trustee,  and  a 
declaration  by  him  that  he  accepted  the  office : — 
Held,  that  no  covenant  by  him  would  be  implied, 
and  that  a  claim  for  trust  money  reoeived  and 
misapplied  by  him  would  not  constitute  a  specialty 
debt  agaiost  his  estate.-- Order  of  Stuart,  V.C, 
reyersed.    Holland  v.  Holland     -         -     449 

8PECIFI0  FEBPOSMAHGE— Contract  by  agent- 
Appointment  by  parol  -  -  548 
See  Agent  appointed  bt  Fabol. 

Doubtful  titie    -  -  -         -     280 

See  Settled  Kstates  Act. 

flFBOmOATIOH   01   PATENT  ^  Provisional  ^ 
t  Priority         -  -  -  -     677 

See  Pbovisionaii  Sfecitication. 

■raOULATIVE  PintGEA8E-— Misconduct  of  di- 
rectors -  -  -  -  701 
See  Misoondvct  of  Dtbeotobs.    3. 

8TATT7TX8: — 
29  Car.  2,  0. 3— Frau df     -  -  -     548 

See  Agent  appointed  by  Pabol. 

13  Eliz.  o.  5 — Fraudulent  Conveyaneee  -     622 
See  Fbattditlent  Convetancb. 

9  Geo.  2,  0.  3G— Mortmain  -         -     809  I 

See  Mabsballinq.    2. 
11  Geo.  2,  c.  19— Landlord  and  Tenant  -     820  \ 

See  Appobtionment. — ^Tenant  pob  Ioie  > 

AND  BeMAINDEBMAN,  | 

85  Geo.  3,  c.  e&^Siampe  -         -         -     611  ; 
See  Mutual  Insubancb  Societt. 


STATUTZB— eonKmiecl. 
4  &  5  Will.  4,  c.  7Sr-AppoHioimmt       -     880 
See  AppoBTiONMEirr.— Tenant  fob  Lipe 

AND  BbMAIHDSBIIAN. 

1  Vict,  c  26,  s.  27— Ftlb  -         -  -     58T 

See  ApponmiENT  bt  Gift  ov  T^wnA^nM 

7  &  8  Vict  o.  85,  s.  l^—PtaOwaye  -     741 

See  Llotd's  Bonds. 

8  Viet.  c.  18,  s.  23— Xatidt  Clauaee         -     5M 

See  Enlabqbmxnt  of  Time  fob  Awabd. 

8  Vict.  c.  20,  SB.  16, 46, 53,  ^^—RaUvBoy  CtoMtee 

See  Level  Cbobbino.  [191 

12  &  13  Vict  e.  106— Bdiiibtipe<9  ^     788 

iSee  Bankbuft  Tbustbe. 

S.171     -         -  -  -     174 

See  Set-off  in  WmDnrG-rp. 

13  &  14  Vict  c  60— 2Viis<00  Aet  ^         -     7tt 

See  Bansbcft  Tburb. 
782 

See  Jhauos  of  Unsound  Mind. 
.         .         -  -     689 

See  Costs  nr  Lunact. 
15  &  16  Vict  0.  55.  B.  l—Thutee  Act      -     167 

See  Pebson  of  Un80i;nd  Mind.    1. 
s.  10      -  -  -  -     788 

See  Pebson  of  Unbound  Mind.    2. 
15  &  16  Vict  c.  80,  s.  42— Chancery       -     146 

See  Nuisance  by  Public  Bodt. 
15  &  16  Vict.  c.  83,  SB.  6,  9, 10,  23, 24— Patoifa 

See  Pbovibional  Specification.       [577 
s.  38      -         -  -  -     784 

See  Beoisteb  of  Pbopbietobs  of  Pa- 
tents. 
15  &  16  Victc.86,s.42— C%aficet|^  JmprownKia 

See  Wilful  Default.  [51S 
s.  52       -         1|  2,  n.,  851,  446,  448 

See  Bevtvob  and  Supplement.    1—5. 
17  &  18  Vict.  c.  104,  s.  6S— Merchant  Shipping 

See  MoBTGAOE  of  Ship.  [186 

17  &  18  Vict  c.  125,  88.  8,  15— CboMMM  Lav 

Procedure     •  -  «         .     654 

See  Enlabgement  of  Time  fob  Awabd. 
ss.  60—66        -  -         -      82 

See  Judgment  Cbedztob. 
19  ft  20  Vict.  o.  97,  s.  10— 2Vad«  -     785 

See  Mebcanhle  Law  Aiocndment  Act. 
19  &  20  Vict  c.  120,  ss.  17,  28— .S^me<2  EetaU* 

See  Settled  Ectates  Act.  [280 

24  &  25  Vict  o.  134.  s.  9^—Bankrupiey  -     6tt 

See  County  Coubt  Jubisdiction. 
8. 144    -         -         -  -       68 

See  Choice  of  AoiGmaEB. 
s.  192    -  -         -  -      » 

See  AssBNT  of  Cbeditobs.    1. 
.  .         -  -      87 

See  Assent  of  Cbedftobs.    2. 
ss.  199, 200      -  -  -      68 

See  Beoibtbation  of  Cbeditobs'  Deed. 

25  &  26  Vict  c.  42— ^tt't  il£<     -         -     888 

See'SoJSB. 
25  &  26  Vict.  c.  86, 8.  9— Lunacy  -     658 

See  Withdbawal  of  Demand  fob  Jubt. 
25  &  26  Vict  c  89,  s.  75— Companiee    -       68 

See  Absent  of  Gbedxtobb.    1. 
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25  &  26  Vict  0.  89,  ss.  75,  95       - 
See  Sbt-off  in  WiNDiNO-rp. 

8.  115      - 

See  Pboduotion  of  Documents. 


174 

421 

-     112 


8. 158    - 

See  Ck>NTiNniNa  Damaois. 
8. 161    -  -  -         -     117 

See  Amalgamation  of  Gomfanixs.    1. 
STOaX  EXGEAHOE— Custom  of     -    8,  200,  441 

See  Custom  of  Stook  Exghanqe.    1 — ^3. 

STOCK  XOBTGA0S— C^«r  byPlainiiff—Tneapa' 
city  to  fulfil  OfferA  The  Plaintiff  transferred 
stock  to  the  Defendants  by  way  of  security  for 
three  months.  The  Defendants,  unknown  to  the 
Pliuntiff,  sold  the  stock,  and  on  his  repaying  the 
loon  at  the  end  of  the  three  months  transient  to 
him  a  like  amount  of  stock  which  they  had  bought 
for  much  less  than  the  sum  for  which  they  had 
sold  the  Plaintiff's  stock.  The  Plaintiff  haying 
diBcoTered  that  his  stock  had  been  sold,  filed  his 
bill  to  charge  the  Defendants  with  the  profit  they 
had  made,  offering  to  retransfer  to  them  the  stock 
they  had  trensfened  to  him,  and  he  obtained  a 
decree  on  this  footing.  On  prosecuting  the  de- 
cree, it  turned  out  that  the  Plaintiff  before  filing 
his  bill  had  mortgaged  and,  before  filing  his 
amended  bill,  had  sold  the  stock  which  the  De- 
fendants had  transferred  to  him,  which  fact  he 
had  not  noticed  in  his  amended  bill.  It  being 
thus  impossible  for  him  to  retransfer  the  stock, 
he  presented  a  Petition  asking  that  he  might  be 
at  liberty  to  transfer  to  the  Defendants  a  like 
amount  of  the  same  stock,  and  the  Vice-Chancel- 
lor made  an  order  accordingly : — Held,  on  appeal, 
that  the  Petition  was  inoonsistont  with  the  oeoree, 
and  ought  to  haye  been  dismissed ;  and  that  as 
the  Plaintiff  had  by  his  own  act  made  himself 
incapable  of  performing  the  offer  in  his  bill,  and 
not  stated  the  real  facts  on  the  pleadings,  the  bill 
must  also  be  dismissed.  Lanoton  v.  Waite  402 
^— Improper  inyestment  of  trust  ftmd    -     618 

See  Wilful  Default. 
STOPPAOX  OF  BAITX — Interest  on  deposits  and 

drafts  -  -         -  -       14 

566  Intebbst  on  Debts  in  Winding-up.  1. 
STRAIOHTSNIHO  PLATE8— Fixtures     -     880 

See  Fixtures. 
81JB-<K)HTBACT— Femfor  and  Purchaser-^Miere- 
preeentation — CofuLition  as  to  Acreage — Lien  on 
jDepoeit — Position  of  Plaintiff — Jwriadieiion  — 
Pradioe — PaHiee  —  Coete  of  Defendants,']  The 
owner  of  an  estate  agreed  to  sell  it  for  £250,000, 
representing  it  to  contain  1580  acres.  The  pnr- 
cluMer  agreed  to  sell  it  to  a  company  for  £350,000, 
of  which  £150,000  was  paid  to  him,  £75,000  in 
cash,  and  bonds  for  £75,000,  and  he  paid  the  ven- 
dor of  the  estate  £50,000  as  a  deposit.  It  appeared 
that  the  estate  contained  less  than  1100  acres,  and 
the  company,  haying  at  the  time  only  £1536  in 
hand,  complained  to  the  purchaser  of  the  defi- 
ciency, and  he  then  wrote  to  the  yendor  declining 
to  complete.  The  company  afterwards  rescinded 
the  contract,  and  the  purchaser  brought  an  action 
against  the  yendor  for  the  deposit,  which  was 
compromised  by  the  vendor  repaying  the  deposit 
and  rescinding  the  contract,  llie  company  filed 
a  bill  agaiost  the  purchaser  and  some  other  De- 


:  SUB-OOHTBACfl— <»n<tnue{7. 
fendants  who  had  agreed  to  share  witl\  him,  for  a 
'  return  of  the  £75,000  and  of  the  bonds  z—JETeZd, 
I  that  although  the  financial  position  of  the  com- 
I  pany  might  render  it  convenient  to  them  to  re- 
scind the  contract,  and  though  they  might  others 
wise  have  been  ready  to  take  the  smaller  quantity 
of  land,  they  were  entitled  to  rescind  the  contract 
as  the  purchaser  was  unable  to  complete  with 
them : — Heldy  that  the  company  were  entitled  to 
rescind  on  the  ground  of  misrepresentotion  though 
they  might  have  been  able  to  ascertain  the  ext^t 
of  Uie  estete : — ffe2c2,  that  the  company  were  en- 
titled to  repayment  of  what  they  haa  paid,  and  to 
a  return  oi  the  bonds,  and  that  they  had  a  lien 
on  a  portion  of  the  £50,000  repaid  to  the  pur- 
chaser, which  had  been  paid  into  Court — One  of 
the  articles  of  the  contract  provided  that  the 
estete  as  to  extent  of  acreage  should  be  taken  to 
be  conclusively  shewn  by  certain  deeds : — HeLd, 
that  this  was  merely  a  conveyancing  condition  as 
to  identity,  and  that,  coupled  with  the  representa- 
tion as  to  the  acreage,  it  did  not  estop  the  com- 
pany from  rescinding  on  the  ground  of  deficiency 
m  acreage. — The  same  relief  was  asked  against 
the  other  Defendante  as  aguinst  the  purchaser. 
One  of  these  Defendante,  by  his  answer,  said  that 
the  suit  was  unnecessary  and  improper ;  another^ 
that  he  was  improperly  made  a  party  to  the  suit : 
— Hetdf  that  they,  whether  necessary  or  not,  wero 
proper  parties  to  the  suit^  but  that  no  relief  in  the 
shape  of  rejmymeYit  could  be  given  against  them, 
and  that  if  they  had  merely  submitted  to  any 
order  which  the  Court  might  make  thev  would 
have  been  entitled  to  their  coste,  but  as  they  had 
answered  in  this  manner  they  would  not  havo 
their  costs.  Decree  of  itfaZtn*,  V.C,  reversed. 
Abebaman  Ibonwobks  v.  Wickens  -  -  101 
STJBSCfBIBEB  OT  ICEIKDSAHDUIC—Compaiw-- 
Winding-up — Contributory — Paid-up  Shares  aUot^ 
ted  to  Subscriber  for  Purchate  of  Business,']  It  is. 
not  necessary  that  a  subscriber  of  the  memoran- 
dum of  association  of  a  company  should  pay  for 
the  shares  for  which  he  subscribes  in  money:  it  ia 
sufficient  that  he  gives  money's  worth.  The  C 
company  was  formed  for  the  purpose  of  purchasing 
(among  other  things)  the  business  of  the  L,  com- 
pany, which  was  intended  to  be  wound  up  volun- 
torily,  and  it  was  agreed  that  the  consideration 
should  be  paid  partly  in  debentures,  and  partly 
in  paid-up  shares  of  the  0.  company  which  were 
to  be  allotted  to  the  shaieholders  of  the  L.  com- 
pany. D.  was  a  shareholder  and  dinetor  of  the 
L,  company,  and  he  also  signed  the  memorandumi 
of  association  of  the  C.  company  as  a  subscriber 
for  twenty-five  shares.  No  ordinary  shares  in  the 
C  company  were  allotted  to  him,  but  he  received 
479  paid-up  shares  as  one  of  the  shareholders  of 
the  L.  company.  The  shares  allotted  to  the  X. 
company  were  applied  for  by  the  liquidators  of 
the  X.  company  on  behalf  of  the  company,  but 
were  allottca  to  the  shareholders  individually. 
The  C.  company  was  afterwards  wound  up: — 
Held  (reversing  the  decision  of  the  Master  of  the 
Rolls),  that  the  contract  by  D.  to  take  the  twenty- 
five  shares  for  which  he  subscribed  was  satiifled 
by  the  allotment  of  the  479  paid-up  shares;  and 
that  he  was  not  bound  to  teke  any  ordinary  shares. 
,  In  re  China  Steamship  and  Labuan  Coal  Com- 
pany.   Dbummond's  Case    -         «         .     77ft> 
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SUFEBVISIOK  OEDKB—Commencement  of  volun- 
tary  winding-up      -  -  -       20 

See  Transfer  op  Shares.    1. 

«XJBETY— Release  of— Creditors'  deed— Covenant 
not  to  sue  debtor     -  -  -     204 

See  Release  of  Surety. 

TAXAHOK  of  costs— Proof  tee— a)«e«  o/ilfo- 
t tone— ^Application  to  review  Taxatidnr-Ord.  of 
11  th  Apru,  1807.]  An  application  to  review  taxa- 
tion must  be  made  by  a  summons  in  Chambers, 
and  cannot  bo  made  on  motion. — The  usual  rules 
as  to. the  costs  of  motions  do  not  always  apply; 
and  where  one  of  the  parties  is  ordered  to  pay  all 
the  costs  of  a  suit  up  to  a  given  time,  the  costs  of 
motions  made  during  tliat  time  may  be  included 
in  the  costs  of  the  suit.— Order  of  James,  V.C.» 
•affirmed.    Webster  t?.  Manby        -         -     872 

2.  A.ccounte— Moderating  Bill— Executor 

—-Leave  to  appeal— Cone.  Ord,  XL.  r.  25.]  .  A  soli- 
citor who  was  one  of  the  executors  of  a  testator 
paid  himself  out  of  the  assets  a  bill  for  business 
done  for  the  testator.  Twenty-six  years  after  the 
death  of  the  testator,  and  ten  years  after  the  death 
x)f  the  solicitor,  a  decree  was  made  directing  the 
usual  accounts  of  the  testator's  personal  estate. 
The  executor  of  the  solicitor,  in  bringing  in  his 
accounts  under  the  decree,  inserted  the  bill  of 
coats  as  one  of  his  items  of  discharge : — Held, 
that  although  as  between  solicitor  and  client 
the  bill  was  no  longer  subject  to  taxation,  yet,  as 
•against  the  executor,  the  persons  beneficially  in- 
terested were  entitled  to  question  its  amount  as 
an  item  of  discharge,  but  that  an  order  referring 
it  for  taxation  was  not  proper,  the  right  course 
bein^  to  direct  the  Taxing  Master  to  state  whether 
tiny  Items  objected  to  were  fair  and  proper  to  be 
allowed,  and  to  what  amount.— The  order  of  the 
Master  of  the  Rolls  affirmed,  with  variations.— 
Leave  to  appeal  from  a  decision  in  Chambers, 
without  counsel,  and  without  any  subsequent 
hearing  in  Court,  cannot  properly  be  given  except 
by  the  Court  of  Appeal.  Allen  v.  Jarvk  616 
Solicitor  keeping  no  proper  accounts  48 

See  Solicitor's  Accounts. 
TEN A2VT  FUB  AUTBS  VIS  -  -  -     820 

See  Apportionment. — Tenant  for  Life 
AND  Remainderman. 
TIMK— Ascertaining  amount  of  debt — ^Creditors' 

deed  -----     125 

See  Creditor  holding  Security.    2. 
TBADE  FXXTUBES    -  -  -  -     680 

See  Fixtures. 

TEAOTFEK  OF  CAXrSB— Practice— Cb«/«.]  Where 
a  party  on  insufficient  grounds  refuses  to  consent 
to  the  transfer  of  a  cause  from  one  Court  to 
another,  he  will  be  ordered  to  pay  costs  if  the 
notice  of  motion  for  the  transfer  asks  for  costs. 

COCQ  V.  HUNASOERIA  COFFEB  COMPANY         -       416 

TRANSFER  OF  SHARES— Gwnpany  —  Potrer  of 
Directore  to  reject  Transfer— Date  of  Commence- 
ment  of  Voluntary  Winding-up— Companies  Act 
1862,  «.  22,  85,  130,  151.]    The  directors  of  a  I 
company  have  no  discretionary  power,  indepen-  I 
dently  of  powers  expressly  given  to  them  by  the  | 
articles  of  association,  to   refuse  to  register  a  ' 
transfer  which  has  been  hand  fide  made. — There-  i 
fore  where  a  transferee  gave  an  address  at  which 


,  TRANSFER  OF  ^SLKSSB^-coniimied. 
j  he  was  only  an  occasional  visitor,  it  was  held  that 
I  the  directors  were  bound  to  register  the  transfer. 
'  although  the  company  was  at  the  time  in  difficul- 
ties, and  the  shares  were  sold  by  the  transferor  in 
,  order  to  get  rid  of  his  responsibility. — The  dt^i- 
I  sion  of  the  Master  of  the  Rolls  reversed. — ^Whero 
I  the  voluntary  winding  up  of  a  company  is  ordered 
I  to  be  continued  subject  to  the  supervision  of  the 
'  Court,  the  winding-up  must  be  deemed  to  com- 
I  mence  from  the  date  of  the  resolution  confirmin*? 
I  the  winding-up,  and  not  from  the  presentation  of 
i  the  Petition  on. which  the  order  is  founded.  Jn 
i  re  Smith,  Knight,  &  Co.    Weston's  Case  -     20 

I        2.  Contributory— Ultra  Viree— Company 

a  Skareholder-Banker^—Loan  upon  Security  of 
Shares,']  A  banking  company  J.,  the  articles  of 
which  in  general  terms  gave  the  directors  very 
ample  powers  of  management,  advanced  money 
on  the  deposit  of  shares  in  company  A.  The 
directors  becoming  alarmed  by  a  judicial  opinion 
tiiat  the  shares  remained  within  the  order  and 
disposition  of  the  depositors,  passed  a  resolution 
to  have  the  shares  transferred  into  the  name  of 
company  I.  or  its  mana^^er.  They  were  accord- 
ingly transferred  into  the  name  of  companv  /., 
the  transfers  being  executed  on  behalf  of  cooipuiy 
/.  by  an  agent,  not  under  the  common  seaL  The 
company  was  registered  as  shareholder,  sold  some 
of  the  shares  and  received  the  purchase-money, 
and  received  the  dividends  on  the  rest.  CcMnpany 
A.  was  afterwards  ordered  to  be  wound  up:— 
Hddj  that  although  the  acts  of  ownership  exer- 
cised by  company  I,  over  the  shares  would  not 
have  prevented  its  repudiating  them  if  the  trans- 
axition  had  been  uUra  tnreSy  company  1.  was 
rightly  placed  on  the  list  of  contributories ;  for 
that,  although  buying  the  shares  of  another  com- 
pany as  a  speculation  would  have  been  ultra  vires, 
it  was  within  the  powers  of  the  company,  as 
bankers,  to  advance  money  on  the  deposit  of 
shares,  and  to  do  all  such  acts  as  were  reasonable 
and  proper  for  making  the  security  available  :— 
Jleld  also,  that  the  fiwt  of  the  transfer  not  being 
accepted  by  the  company  under  its  seal  was  im- 
material.— The  directors  of  the  I.  company  had 
power  from  time  to  time  to  make  by-laws,  which 
were  to  be  entered  in  a  book  and  signed  by  three 
directors.  One  of  the  by-laws  which  they  made 
prohibited  the  taking  a  transfer  of  shares  into  the 
name  of  the  company.  The  resolution  above  re- 
ferred to  was  afterwards  passed  by  six  directors, 
and  entered  in  their  minute-book,  but  was  not 
entered  in  the  book  of  by-laws,  nor  signed  by 
three  directors :— JETeW,  that  no  third  person  deal- 
ing with  the  directors  could  be  affected  by  the  by- 
law, unless  it  was  proved  that  he  knew  of  it,  and 
that  in  the  present  case,  if  he  had  known  of  it  he 
would  not  have  been  affected  by  it,  for  that  the 
resolution  of  the  directors,  who  had  power  to  alter 
it,  was  sufficient  to  abrogate  it.  —  Decision  of 
Stuart,  V.C.,  affirmed.  In  re  Asiatic  Banking 
Corporation.  Royal  Bank  of  India's  Case  25S 
Custom  of  Stock  Exchange     -  *    3,900,441 

See  Custom  of  Stock  Exchange.    1—3. 
Laches  of  company  -  -  -     769,  n. 

See  Laches  of  Company. 


•  Laches  of  contributory  - 

See  Laches  op  CoNTRrBi;TX)RY. 
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TBX78T— Besidence  and  maintenance         -     581  '  UHSOUin)  XUfD-^Person  of— Trustee  Act 

See  Pbecatobt  Trust.  .  [167, 782 

TEUSTD-Appointment  of— TruBtee  Act      167.  5«j  Pebson  of  Unsound  Mind.    1,2. 

See  Bankbuft  Trustee.  [782,  783  !  UH8TAXPED    CREDIT0E8*   jaXB—Emdenc&— 

Person  or  Unsound  Mind.    1,  2.         'Act  of  Bankruptcy. "]    An  assignment  of  the  whole 

Costs— No  appeal  for    -  -  -     697    ^^  *  aebtor's  property  for  the  benefit  of  creditors 

See  Appeal  tor  Coers.    2.  ,  ^7  ^  given  in  evidence  as  an  act  of  bank- 

*  niptoy,  though  unstamped,  and  not  registered 


Executor  becoming  trustee — Lapse  of  time 

See  Payment  to  One  Executor.      [438 

— ^  Improper  investments — ^Unknown  oeUuisoue 
trust  -  -  -  -  -     280 

See  IMPROPER  Inyestxent. 

Mortgage  to  trustee— Right  to  foreclose  637 

^  MOBTOAGE  TO  TRUSTEE. 


under  the  Bankruptcy  Act,  1861. — Poni/ord  v. 

Walton  (Law  Eep.  3  C.  P.  167)  followed.  Ex 

parte  Squire.    In  re  Gouldwell    -          -  47 

UH8TAXPED  FOLICT          -          -          -  611 

See  Mutual  Insurance  Society. 

Xr8A0»— Charity— College  at  University  -  722 

<Sn60  College. 

— ''%^S?Ure"tr'''"^"  *".'iii  '  VALIDIITOF  OEKDITOBS.  DBBX-Onior  for  xe- 


See  Wilful  Default. 

TBUBTSE  ACT,  1860 — Bankrupt  trustee    -     788 

See  Bankrupt  Trustee.  | 
Lunatic  mortgagee — Costs  of  mortgagor  629  | 

See  Costs  in  Lunacy. 
Person  of  unsound  mind  -         -     782 

See  Person  of  Unsound  Mind.    2. 

TBUflTEE  ACT,  1862— Person  of  unsound  mind 

[167,  782 
See  Person  of  Unsound  Mind.    1,  2. 

TSXrSTS  0VGBSDIT0E8*  JXEXD—Bankrujdejf  Act, 
l^SGl-^Begistered  Deed — Concurrent  Juriedietum 
— Administration  of  2Vt«/».]    The  Court  will  not,  i 
ill  ordinary  circumstances,  entertain  a  suit  for  the  j 
administration  of  the  trusts  of  a  deed  registered  ' 
under  the  BanJcruptcy  Act,  I861.--The  bill  alleged 
that  the  Defendants,  the  trustees  of  a  creditors' 
deed,  had  made  lar^  profits  by  supplying  the  ; 
estate  with  goods  while  the  debtor's  business  was 
going  on  under  their  superintendence,  and  that 
they  had  made  large  payments  out  of  the  estate 
in  exoneration  of  the  liability  which  they  them- 
bclves  were  under  as  sureties  for  the  payment  of 
certain  instalments  by  the  debtor : — Held  (revers- 
ing the  decision  of  Stuart,  V.C),  tliat  these  cir-        .- ^  -- 

cumstances  did  not  take  the  case  out  of  the  general  ,  tcription.^  The  giant  of  a  **  warren  "  by  a  person 
rule,  tiie  Court  of  Bankruptcy  having  sufficient  who  is  both  owner  of  the  soil  and  has  a  right  of 
powers  to  enable  it  to  deal  with  such  questions.—  '  free  warren  in  it  may  pass  an  estate  in  the  soil  if 
The  question  whether  the  Court  ought  to  exercise  the  context  of  the  instrumeut  shows  the  intention 
its  jurisdiction  or  leave  the  case  to  another  tri-  to  be  such,  but  that  is  not  its  prima  facie  con- 
bunal  may  be  raised  by  demurrer  where  the  facts  .  struction.  Co.  Litt.  5  b  (6.)  explained.  By  a 
sufficiently  appear  by  the  bill ;  and  a  Defendant  '  grant  from  the  Duchy  of  ComtoaU,  in  1799,  certain 
is  not  bound  to  wait  to  the  hearing,  or  raise  the  !  closes  of  land,  and  •*  all  that  warren  of  conies, 
question  by  motion  to  stay  proceedings.— A  bill  with  all  and  singular  the  rights,  members,  and 
to  carry  into  execution  the  trusts  of  a  registered  \  appurtenances  whatsoever,  in  .Bromfty.  and  all 
deed  misstated  the  time  of  registration  so  as  to  ;  thut  lodge  or  hou^e  thereupon  built,  commonly 
make  the  registration  appear  irregular.  A  plea  i'''*" 
stating  the  correct  date,  averring  that  the  pro-  , 
visions  of  the  Act  had  been  complied  with,  and  j 
submitting  that  the  case  ought  to  be  left  to  the 
Court  of  Bankruptcy,  was  allowed.  Martin  v.  ' 
PowNiNO  -----     866 


gistration  not  conclusive   -  -       63 

See  Registration  of  Creditors'  Deed. 
YEHDOB  AXD  FUBCHA8ER— Contract  by  agent 

— Appointment  by  parol   -  -     648 

See  Agent  appointed  by  Parol. 
Doubtful  title    -  -  -  -     280 

See  Settled  Estates  Act. 
Sub-oontract       -  -  -  -     101 

See  SuB-CoNTRAor. 
V£8TiirO   OBDES— Lunatic    mortgagee — Costs 

of  mortgagor  -  -  -     629 

See  Costs  in  Lunacy. 
VOLUHTABT  WHTBIHG  up— Commencement  of 

— Supervision  order  -  -       20 

See  Transfer  of  Shares.    1. 

WAiV£tt—  Conditional  acceptance  of  shares    184 

See  Acceptance  of  Shares.    1. 
WABD   07  iiOJnit— Marriage  after  Ttoenty-one 

>  — Settlement— Jurisdiction.']  A  ward  of  Court  en- 
titled to  a  small  fund  in  Court  to  her  separate 
use,  married  on  tho  day  after  she  came  of  age. 
The  Master  of  the  Rolls  ordered  the  fund  to  be 
settled ;  but  on  appeal  it  was  ordered  to  bo  trans- 

'  ferrtfl  to  her.    White  v.  Herrick  -  -     846 

"  WABBEH  07  CONIES  "— Gron/— TFord*  of  De- 


TJLTBA  VnUES— Company— Amalgamation    117, 

[603,682 
See  Amaloahation  of  Companies.  1, 2, 3. 

UHBEBTAXIKO  A8  TO  DAMAGES— Interpleader 
See  Affidavit  of  no  Collusion.      [347 

UHIVEKSITT  OOmiSSIOHEBS— Statutes  of 

See  College.  [722 


called  Bromby  Ijodge;  and  all  that  warren  of 
conies  in  jB.,  both  which  said  warrens  of  conies 
are  known  by  the  name  of  Bromby  warren,  and 
extend  themselves  in  and  over  tlie  wastes  of 
Bromby,  &c."  were  granted  to  a  person  from 
whom  the  Plaintiff  claimed.  The  duchy  was 
entitled  to  the  soil  of  the  wastes,  and  to  a  right 
of  free  warren  in  them : — Held,  that  the  con- 
text did  not  enlarge  the  meaning  of  tho  words 
'*  warren  of  conies"  so  ns  to  make  it  pass  any- 
thing more  than  a  right  to  the  conies,  and  what- 
ever was  fairly  incident  to,  or  necessary  for,  tho 
preserving  and  making  profit  out  of  them.  Decree 
of  the  Master  of  the  Holls  affirmed.  Earl  Beau- 
champ  V,  Winn  -         -         -         -     6^ 
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WAT  07  HEC188ITT— PreMftptiofi — Eaaemmt — 
Landlord  and  Tenant.']  The  lessee  of  an  inner 
■close  has  by  necessity  a  right  of  way  suitable  to 
the  business  for  which  the  lease  waa  made  over 
an  onter  close  which  belongs  to  the  same  landlord. 
— But  the  lessee  of  one  dose  cannot  as  such  by  user 
acquire  an  easement  over  another  dose  whidi  be- 
longs to  Hbe  same  landlord. — Decree  of  Stuart, 
V.C.,  reversed.  Gatfobd  v,  Moffait  -  18S 
VXIOHIVOXACHnrEB— Fixtures-         -     680 

See  FIXTUBE& 
WILFUL  IXEEAJJLI—T^uttee'—Parties  to  Suit  for 
Admimdration — ^Benant  /or  Life  and  Remainder- 
manr-^Deeree  for  Wilftd  Default  a$  to  Income— 15 
'4:  16  Viet  c.  86,  «.  42 — Improper  Invedmente — 
Stock  Mortgage^Trudee  nuJcing  Profit  by  his  Office 
•^SoUeitor,']  A  bill  to  adminitter  the  estate  of  a 
testator,  charging  the  trustee  with  wilful  default, 
was  filed  by  a  person  interested  in  the  estate  in 
remainder,  the  tenants  for  life  not  beinK  parties  to 
the  suit : — Held,  that  the  decree  must  be  confined 
to  an  account  of  wilful  default  as  to  the  capital, 
.and  that  no  relief  could  be  obtained  with  respect 
to  the  income  of  the  estate.— The  efiectof  the  42nd 
section  of  the  15  &  16  Vict.  c.  86,  is  at  most  to 
place  persons  served  with  notice  of  the  decree  on 
the  same  footing  as  if  they  were  Defendants :  they 
•cannot  be  treated  as  co-PlaintiiFs,  and  no  inauiiies 
can  be  obtained  in  such  a  suit  for  their  benent  that 
could  not  have  been  obtained  between  co-Defend- 
imts. — ^A  trustee,  who  was  a  solicitor,  sold  out 
stock  forming  part  of  the  trust  estate  and  invested 
it  on  mortgage.  He  acted  in  the  transaction  as 
solicitor  for  uie  mortgagor  as  well  as  for  the  trust 
•estate,  but  made  no  charge  aeainst  the  trust  estate 
for  his  services,  being  paid  for  them  by  the  mort- 
gagor. He  also  derived  some  profit  as  a  solicitor 
in  consequence  of  the  employment  of  part  of  the 
mortgaged  estate  for  building  purposes:— ^eU, 
that  the  Plaintiif  could  not  charge  him  with  the 
profit  thus  made,  as  having  been  made  by  the  em- 
ployment of  the  trust  estate  in  his  busmess. — ^A 
trustee  sold  a  sum  of  consols,  forming  part  of  the 
trust  estate,  and  invested  the  proceeds  m  a  stock 
mortgage : — Held,  that  this  was  an  improper  in- 
vestment.— ^The  decree  of  Stuart,  V.G.,  varied. 
WHiTznBT  t?.  Smith  -  -  -  -  518 
iniL— Appointment  by  gift  of  legacies    -     587 

See  AppoamossT  bt  Gut  of  Legacies. 
Gift  to  college    -         *         -         i^     722 

See  GoLLEOS. 
-^—  *•  Money  "—Proceeds  of  policy  -     574 

iSbe'^MoMET.'* 


WILL— eontjmisd. 

Next  of  kin  according  to  the  statute,  ex- 
clusive of  A.  ....  300 
See  "  Next  of  Kin,  bxclubivb  of  A" 

Precatory  trust   -         -         -         -     581 

See  Pbbcatobt  Tbust. 

WIHBnrO-XrP  —  Bankrupt  shareholder  —  Dis- 
charge before  winding-up  -  -  274 
See  BAinEBrpT  Shabkholdeb. 

Forfeited  shares  -         -         -         -    206 

See  FoBFEiTED  Shabes. 

Interest  oil  debts  -         -  14,64S 

See  Intxbbst  oh  Debts  in  Winbing-uf. 
1,2. 

—  Laches  of  company       -         -  760,  n. 

See  Laches  of  Coxpant. 
Laches  of  contributory  —  Tiansferee  dead 

without  representative       -  -     768 

See  Laches  of  CkurrsiBUTOBT. 
Misrepresentation  in  prospectus  -     487 

See  Mibbefbebentatiok  in  Pbobpbctub. 
Production  of  documents  -         #-     421 

See  Pboduction  OF  Docuiobrtb. 
Production  of  doonments  —  Sdidtoi^s   lien 

See  SoucnoB's  Lnor.    1, 2.      pi5, 617 
Proof— Debts  carrying  interest  14,  64S 

See  Intebbbt  on  Debts  in  Winbino-up. 
1.2, 
Proof  for  damages         -         -         -     112 

See  CoNTiNuiNO  Daxaqeb. 

—  Securities  for  bills  of  exchange — ^Doctrine  of 

^|)affsTrarffi^(19Ves.845)    -     426 

See  Sbccbihes  fob  Bills  of  Exchange. 
Selroff— Bankrupt  contributory  -     174 

See  Set-off  in  WiNDora-rp. 
-— ~-  Subscriber  of  memorandum — ^P^d-up  shares 

500  SuBSCBiBEB  OF  Mexobanditm.      [772 

—  Voluntarv — Commencement  of  -       2D 

See  Tbansfeb  of  Shabes.  1. 
WITHBSAWAL  OV  DSMABD  JOft  JUXT- 
Lunocy— 25  d:  26  Viet,  e.  86,  $,  B^Practiee,] 
Practice  as  to  withdrawing  demand  for  a  jury 
on  an  inquiry  as  to  insanity.  In  re  Oboxfb.  658 
W0BD6— "Money"  -         -         .         .     574 

See  "  Monet.- 
"  Next  of  kin  according  to  the  statute,  exclu- 
sive of  A."    .         -         .         .    aoo 
See  **  Next  of  Kin,  exolubivb  of  A," 

"Profits  in  hand-         -         -         -     475 

See  Miboonduct  of  Dibectobs.    2. 
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